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IN THE SUPREME COURT
OF THE STATE OF UTAH

VIRGIL REDMOND and

R N

EDh DeLYLE, '
Plamtiffs-Appellants, )

CCOURT OF S QD Case
CITY COURT OF SALT LAKE .
CITY ;1. PATTON NEELEY, City No. 10340
Judee: and WARREN M. WEG-
GELAND, Deputy Salt Lake \
County Attorney,
Defendants-Respondents.

BRIEF OF RESPONDENTS

STATEMENT OF THE KIND OF CASE

The appellants Virgil Redmond and Ed DeLyle
appeal trom a decision of the Third Judicial District
Court denyving their petition for a writ of mandamus
to require certain information and documents requested
it a demand for a bill of particulars filed by appellant
FEd Del.yle in the City Court of Salt Lake City, or in
the alternative, to dismiss the complaint pending against
them.



DISPOSITION IN LOWER COURT

The appellauts were charged by compl
about October 1, 1964, in (ase No. 42,236 in the (s
Court of Salt Lake City, with the ¢rime of IS8 Uing |
check against insufficient funds in violation of Secty,
16-26-7, Utah Code Aunotated, 1933. The ‘reafter, gy,
of particulars was filed with the court which City Ju«;

A -«
Horace ('. Beck allowed. The prosccution ANSWere] +

amt, o

demand except for questions two anud three. The app
lants moved to quash the complaint, and City Judg
Patton Neeley ruled that the information supplied b
the prosecution sufficiently answered the demand fora
of particulars and that the other items omitted were y
matters properly encompassed in a bill of particul
Judge Neeley refused to quash the complaint. Then
after, the appellants sought a writ of mandamus in
Third District Clourt to compel additional informatia
or in the alternative, dismiss the complaint. The Ha
orable Stewart M. Hanson denied the writ of mandams

RELIEF SOUGHT ON APPEAL
The respondents, magisterial officers and prosee

ing officials of the State of Utal, submit that the dem
sion of the trial court should be affirmed.

STATEMENTS OF FACTS

The respondents submit the following statement ¢
facts as being more directly related to the issues ram
on appeal. Only the facts important to this appeal ¥
be set forth.



O October B 19630 the appellants were eharged
eoth the erime of Issmne a cheek awainst insufficient
oy complaint issued by the City Court of Salt
[ ity RO T Onoor about October 28, 1964, the
Lopedant Ed Delyie served acdemand for a bill of par-
Gentars on the Salt Lake County Attorney (R, 10). Salt
ake vy Whadee Horace Beek entered an oral order al-
v the demand for a bill of particulars and there-
Ao the Connty Attorney filed answers to thie requested
aitl, whieh sonswers have not been made a part of the
record. The complinnt filed against appellants has not
heoto made 1 part ot the record. On December 4, 1064,
the aopellants moved the City Conrt of Salt Lake to
quash the complaint on the rrounds that questions posed
i the demand for a bill of particulars had not heen fully
answered.  Judee Patton Neeley  denied the motion
(R 48).

OnLJannary 5, 1965, appellants filed a complaint for
extraordinary relief in the nature of mandamus in the
Third Distriet Court (R. 1), seeking additional answers
to the bill of partienlars or dismissal of the complaint.
Aianswer to the complaint was filed on January 22,
1905, and ou March 4, 1965, a hearing was held on the
matter. LJudiee Stewart M. Hanson denied the appellants
wliet (R 25, Judge anson found the bill of particu-
lar<, as supplied by the County Attorney, to be adequate
and that guestions 2 and 3 of the demand need not bhe
answered beeanse they sought evidentiary information
and were bevond the scope of a bill of particulars
(.3,



The demand for a bill of particulars filed by appe

lant DeLyle did not purport to scek imformation oy },
half of Virgil Redmond (R. 10). Questions (a), (b), 5,
(c), of what is apparently Subparagraph 1 of the ,j,j
mand, were apparently answered by the County Aty,,
ney. Questions 2 and 3, which the trial court found 4,
be evidentiary in scope, requested :

‘2. A statement as to the acts or things thy
this defendant is alleged to have done in Conne:
tion with the alleged uttering of the alleged f;,
titious check mentioned in the complaint.

‘3. This defendant’s attorney has been i
vised that the prosecution has in its possessioy
or available to it through the Salt Lake City polie.
a large number of checks drawn on the same hap
account and/or by the same maker as the chee
mentioned in the complaint and/or checks signe
by the same person and/or made payable to th
same person and/or endorsed by the same per.
son and/or cashed by the use of the same driver.
license as the check mentioned in the complain
The office of the Salt Lake County Attorney ha
heretofore agreed to furnish said attorney wit
photo-copies of all of said checks, together witha
check deposited in said bank account, but ther.
after refused to furnish copies thereof or to per
mit said attorney to copy those checks. A subh
stantial question exists concerning the identity .
the person or persons who signed and/or endorsai
said checks. It is necessary for defendant to pre
pare a proper defense of this matter that he b
permitted to examine and to copy said checks and
all other instruments in the possession of the
prosecution which pertain to this case in order
that said instruments may be submitted to hant
writing experts and that defendant may intervies

4



e persons who allegedly cashed said checks in
order to attempt to identify the person or per-
<on~ who actually uttered or participated in the
uttering of said checks.  Accordingly defendant
moves the Court for an order requiring the prose-
cution to permit defendant and/or his agents and
attorney to examine and to copy all checks, bank
<tatements, deposit slips, bank signature cards,
drivers” licenses and any and all other instru-
ments in the possession of the prosecution and
the Salt Lake City police and/or available to the
prosecution through the Salt Lake (‘ounty Sher-
iff"s office or otherwise.”” (R. 10, 11.)

Thus. the demand for a bill of particulars sought the
production of documents and exhibits in the hands of
the County Attorney, including checks and instruments
not the subject of the crime charged and ‘‘all other in-
struments in the possession of '’ the Salt Lake City Po-
lice or the Salt Lake County Sheriff's Office. Even the
produetion of unspecified drivers’ licenses was sought.

From the trial court’s refusal of an extraordinary
writ compelling the information sought in the demand
tor a bill of particulars and refusing to dismiss the
charges, both appellants have prosecuted this appeal.

ARGUMENT
POINT 1

THE APPELLANT VIRGIL REDMOND HAS
NO BASIS FOR APPEAL SINCE THE DE-
MAND FOR A BILL OF PARTICULARS,
WHICH IS THE SUBJECT OF THIS AP-
PEAL, WAS FILED BY ED DeLYLE AND
DID NOT PURPORT TO BE ON BEHALF OF
VIRGIL. REDMONXND.

5



It is submitted that the appellant Virgil Redmay,.
has no standing to seck appellate review, The demg,
for the bill of particulars, which was tiled in th. r;..
Court of Salt Lake City and which is the subjeet of .ll'?_
mstant appeal, recites that the demand was filed iy %
Dellyle, and is so phrased and stated in the sinuul;ﬂ
to show that Virgil Redmond was not a party COLCe,.
with the demand.  Although the complaint, axs tiled in‘rh.
Distriet Court, seeking extraordinary relief, named v .
il Redmond as a plaintiff, it is apparent that the cq
of action as it pertained to him is unrelated to the
mand for a bill of particulars. The appellant Virgi] Ra.
mond, having no interest in the litigation as respeets 1;.
bill of particulars and having failed to expressly inely.
himself within the ambit of the demand for the bil]
particulars, is precluded from seeking appellate relief
State v. Bleazard, 103 Utah 113, 133 P>, 2d 1000.

POINT 1I

THE POSTURE OF THIS CASE IS SUH
THAT MANDAMUS IS NOT AN APPROPRE
ATE REMEDY.

In the appellants’ brief, it is indicated that a wr!
of mandamus was sought to compel the respondents
furnish a bill of particulars and that the District Cour
denied the claim. To the extent that Judge Neeler
the City Court of Salt Lake (ity is named as a parm
defendant, the writ of mandamus would he to compel the
judge to, in turn, compel the County Attorney to file the
bill of particulars or, in the alternative, to dismiss o
action. To the extent that the Deputy Salt Lake Coust

6



Voot s i~ party defendant, the writ of mandamus
L an e tor the purpose of compelling answers to

Coenmnered tor Wil of particnlars, 1t s submitted that

S oot of the instant case, mandamus will not lie.

Wl the appelttant Kd Dellyvle filed his demand for
Lot partienlars, the County Attorney responded to
weriot. Noo Dot the demand, That question asked for

S cnoetantial amonnt of information relating to the of-
v chiareed. The District Court and the City Court
coted that the bl of particudars filted by the County
Arortey substantially complied with the demand.  Sinee
cother the Ll of particulirs nor the complaint in the
Caee aeainst Ed Debvle have been ineluded in the record
coappeal, 1t must be assumed that the record below
wou'd substantiate the Distriet Court’s and the ity
Coart's determinations, Watkins v, Simmons, 14 U, 2d
g0, 2850 1P 2d 154 (1962) . Bame v, Beckstead, 10 U, 2d
40047 P20 554 11954y, Thus, the issue before this
conrt i~ whether there is a need for the additional in-
formation requested in questions No, 2 and No. 3 of the
demuond Yor a bill of particulars, Tt must be assumed,
<tieee the trial court so found, that the facts now known
to the appellants properly apprised Ed Deluyle of the
vature of the offense eharged and have been sufficiently
aed spectfically detailed so as to allow him to prepare
his defense and to proteet him from elaims of jeopardy.

Section 77-21-9, Utah Code Annotated, 1953, relat-
g to a Wil of particulars, provides:

(1) When an  information or indictment
charges an offense in aceordance with the pro-

7



visions of section 77-21-8, hut fails 1o info

the defendant of the particulars of the nﬁt.,:
sufficiently to enable him to prepare his defery,
or to give him such information as he is entith.
to under the Constitution of this state, the m;,;
may, of its own motion, and shall at the Te‘qﬁe;*
of the defendant, order the prosecuting attor,.
to furnish a bill of particulars containing —
information as may be necessary for these pu:
poses; or the prosecuting attorney may of his ox.
motion furnish such bill of particulars. ‘

““(2) When the court deems it to be iy 4
interest of justice that facts not set out in g
information or indictment or in any previous b
of particulars should be furnished to the defeys
ant, it may order the prosecuting attorney
furnish a bill of particulars containing such fax
In determining whether such facts and, if so, why
facts, should be so furnished, the court shall e
sider the whole record and the entire course ¢
the proceedings against the defendant.

““(3) Supplemental bills of particulars or,
new bill may be ordered by the court or furnisbe
voluntarily under the conditions ahove stated

‘‘(4) Each supplemental bill shall operate «
amend any and all previous bills and a new k
shall supersede any previous bill.

““(5) When any bill of particulars is fv
nished it shall be filed of record and a copy ¢
such bill be given to the defendant.’’

It is apparent that since a bill of particulars has b
provided, what the appellants now seek is additional »
formation under Subsection (2) of the above Sechs
77-21-9. It is acknowledged that in State v. Solomon,%
Utah 70, 71 P. 2d 104 (1937), the Utah Supreme Cost

8



4 peferring to the predecessor of Section 77-21-9, stated
a1 e wranting of a bill of particulars is not discre-
onary with the conrt as it was at common law, but is a
et ‘;\}n«-I: defendant can demand. However, the court
i that vise noted that the statutory conditions must be
sresent. Further, the particular issue before the court
i the Selomon case involved the use of a bill of particu-
lars only as a supplement to the short form of informa-
tion and not the question of suecessive hills or additional
nformation that the defendant may deem desirable.
Further, the statement in the Solomon case is dicta since
the real issue was whether the bill of particulars was a
part of the information or indictment. The court, in
discussing the bill of particulars in that case, para-
phrased the statutory language appearing in Subsection
1 of Section 77-21-9, for it said:

«** * ¢ The chief purpose in prescribing a
<hort-form information was to get away entirely
from the needless formalism and verbosity usual
in eriminal pleadings and the consequent rever-
sals by courts on ro-called technical grounds. The
pleader had been too often held to strict nicety
in stating the elements of the erime and the par-
ticulars thereof. The [egislature further intend-
ed to fullv safeguard the rights of defendants by
providing that the court shall direct the filing of
a bill of particulars where the information does
not give the defendant the particulars of the of-
fense sufficiently to enable him to prepare his de-
fense or give such information as he is entitled to
under the Constitution of the state.”’

If the appellants, under the posture of this case, are
entitled to the information sought in questions No. 2 and

9



No. 3 of the demand by Ed Del.yle, it should ouly |,
pursuant to Subsections (2) and (3) of Section 77_;“
Both of these subsections provide that the court m,,.,,.,
it finds it in the interest of Justice, grant the defeud;
the right to additional information and order \'up;
mental bills of particulars. Thus, the power to be ey,
cised under these subseetions is diseretionary with the
court,

It is well settled that mandamus is not an availai,
remedy to compel a diseretionary act. State v, Han, |
Utah 438, 57 Pac. 415. In Ketchum Coal (o, v, Chrutn
sen, 48 Utah 214, 159 Pac. 541, this court observed the
an appellate trihunal may not direct nor control the .
cretion vested in inferior courts by use of the wri
mandamus. See also Richards v, District Court of We.-
County, 71 Utah 473, 267 Pac. 779; Hathaway v. McCa
kie, 85 Utah 21, 38 P. 2d 300. Therefore, in this cg
mandamus will not lie to direct the City Court of S¢
Lake ('ity to compel the filing of additional hills «
particulars.

[.egal precedent appears to support the propositie
that where the granting of a bill of particulars is disen
tionary, mandamus may not issue to compel a lowerm
bunal to require a bill of particulars. State ex rel D
v. Shaughnessy, 212 Wisc. 322, 249 N.W. 522; 35 Am. Ju.
Mandamus, Sec. 295; 55 C.J.S., 35 C.J.S., Mandows
Sec. 15b, p. 191.

Additionally, it should be noted that normalls ¥
determination of whether to grant a motion to quashs

10



ceormation o indictment restsin the sound diseretion of
Che trtal eourt, barring some m:nniutur_\'. statutory, or
Lolioiad reaqutrement. Nthough Section Ti-23-3(1) (b),
Lo AL 1900 adlows g court to grant a motion to quash
St ot rosevuting attorney has failed to provide a suf-
nerert bidc o particndars, this seetion appears limited to
4 omations and indietments. Even so, in this case, a
e emnation: hias been made, by two inferior tribunals,
“at comphianee with the demand has been sufficient and,
G- boted wbove, the giving of the additional information
conght i~ purely diseretionary with the court. 27 Am.

Jur. Dwdictments and Informations, See. 143, notes:

X\ motion to gquash s generally addressed to
the <ound diseretion of the court, the guiding rule
iu the disposal of the motion being whether preju-
dice may result to the accused from denial of the
motion.”’

Obviously, therefore, mandamus is not an appropriate
remedy tor either of the alternatives sought by the

appellanis,

Finally, 1t is submitted that since, as will be shown
iater. the information demanded 18 evidentiary and out-
<side the seope of a bill of particulars, it could hardly
be argued that mandamus should lie to expand the use
bevond recognized statutory and judicial limits. The
complaint for mandamus was, therefore, procedurally

detoctive and the writ should be denied.

11



POINT 111
THE APPELLANTS HAVE NO
RELIEF SINCE: NO RIGHT y

(a) THE REQUESTED INFORMAT
M 4ATR] Al hl ‘ . - I .' y
OUTSIDE THE SCOPE OF A m&\.l
PARTICULARS, !

(b) DUE PROCESS DOES NOT (0ypp
THE INFORMATION REQUESTE

(a) The information sought in the demand for
bill of particulars filed by Ed Deliyle which was not mi
plied by the County Attorney is not information Déen
sary to inform the appellants of the charge agqi,
them. Question No. 2 asks for evidentiary informagy
and question No. 3 asks for the production of doer;.
ments. The request for the production of documen
does not specify with any particularity those thing
sought, and many of the items apparently are not inty
possession of the County Attorney. Appellants, then
fore, have endeavored to use the bill of particulars ase
evidentiaryv device. In State v. Lack, 118 Utah 128 2
P. 2d 852 (1950), this court observed that a bill of pr
ticulars was not available as a discovery device, statix

“Sec. [77-21-9, U.C.A. 1953] was designeds
enable a defendant to have stated the particas
of the charge which he must meet, where the she
form of indictment or information is used. It
not intended as a device to compel the prose
tion to give an accused person a preview of th
evidence on which the state relies to sustaint
charge.”’

12



1. State v Jameson, 103 Utah 129, 134 P. 2d 173

Cradiy, this court stated

“He demanded a further bill of particulars
<how iz the exaet time, the exacet place, whether in
or out o1 a car, and what other person, if any, was
present. The court did not err in refusing this
request. The purpose of a bill of particulars is
‘o inform the defendant of the particulars of
the offense sufficiently to enable him to prepare his
defense. Laws of Utah 1933, ¢. 118, 105-21-9. The
bi)l of particulars furnished informed him of
the uature of the offense, the time and place of
its commission, and was therefore sufficient. The
bill of particulars need not plead matters of evi-
denee.”’

The trial court found the complaint with the addi-
tional information supplied by the prosecution to be suf-
ficient to appraise the appellants of the nature of the
acensation, It is uniformly settled that a bill of partica-
lars mayv not be used as a means of gaining informa-
tion concerning  the prosecution’s evidence. Abbott,
Criminal Trial Practice, 4th Ed., Sec. 64; Moreland,
Modern Criminal Procedure (1938), p. 213, 214. In an
aunotation in 3 ALLR. 2d 444, at page 457, it is stated:

**The particulars sought by an accused often
are such that the furnishing of them would amount
to a disclosure of the prosecution’s evidence. In
some instances the demand is obviously an ex-
ploratory maneuver. Except in those cases in
which such information is essential to the accused
in order to enable him to prepare his defense, the
courts are not inclined to favor the granting of
such particulars."’

13



Since the information sought is hevond (],
! . M NMOTY

bl of particulars, the appellants have no claim for
‘ Pel,

(h) The appellants® contention that the de
the bill of particulars operates to violate due I)rm-:
law 1= without merit.  The information SUpplied h\"
prosecution amply apprisex the appellants of the g

against them.  Thix is all that a Hill of particular. .

0"

quires. Additional dizcovery may be availalle -
appellants at the time of preliminary hearing or thr -
other procedural devices.  Fven so, it ix clear tha f},h,
i1s no merit to the due process argument. Iy [ g
Oregon, 343 U. S, 790 (1952), the United States Supria
Court passed npon the retfusal of a state trial cogp-
require the distriet attorney to make available tpe .
fendant's confession to the erime charged. In Cicemg
LaGay. 357 U. S, 504 (1958), the same issne was pasw
upon by the United States Supreme Court and an:
the contention, that the failure to allow inspection pre
to trial violated due process, was rejected.  The o
observed:

«* ¢ * e arenes that he was deprived of de
process hecause New Jersey required him
plead to the indictment for murder without w
opportunity to inspect his confession.

“The Fourteenth Amendment does not resd
so far. As stated by the Supreme Court of Xa
Jersev in the carlier proceedings in this ca
6 N.J 206, 25 299-301, 78 A2d 568, at 510, Ml
rule in that State is that the trial judge hasde
cretion whether or not to allow inspection hefor
trial. This is consistent with the practice in m#
other jurisdictions. See, e. g, State v. Haas, I#
Md. 63, 51 A.2d 647; People v. Skoyee, 183 Wir

14



Trd, o0 NY NI 488 State v Clark, 21 Wash.?
T4 n P24 2970 In Leland v, Oregon, 343 US.
Tonosnlosu2oan Foeds 1202, 1310, 1311, 72 St (L
pon? tnas Conrt held that in the absence of a show-
SRR l.]'u..]!l(“w' to the defendant It was not a
Viedation o due process for a State to deny coun-
<. an opportunty before trial to inspect his
e 'S confesston. It is true that in Leland the
contfes-ion was made available to the defense at
the triad several davs heture its eare was rested,
whereas here petitioner pleaded non vult without
At cpnortunity to see the confession, We think
that the principle of that case is nonetheless ap-
phicable. s was said in Teland (343 U, 8. 25
So1). although 1t may be the *hetter practice’ for
the prosecution to comply with a request for in-
~pection, we cannot say that the discretionary re-
fusal of the trial judwe to permit inspeetion in
this case offended the Fourteenth Amendment.
Cro Application of Tune (CA 3 NJ) 230 F2d
RN3, 8H)-R92

In Poople vo Rosario, 9 NY. 2d 286, 173 N.E. 2d 881
1961, the appellant contended that he was denied due
process of law and that in addition it was error for the
irial judee to refuse to turn over to defense counsel state-
ments given betore trial by three prosecution witnesses.
The New York Court of Appeals rejected the argument
and attirmed the convietion,  Sce also People ex rel Lemon
V Nupreme Court, 245 NUY. 24, 156 N E. 84 (1927), where
Justice Cardozo ruled that there wag no requirement for
weneral discovery by the defendant in a eriminal case.
Some courts have felt that this may be getting at the
work produet of the prosecuting attorney. State v. Bunk,
03 AL 2d 842 at 845 (NLL).

15



One of the most instructive opinions on the QUest,.
of whether or not liberal discovery in eriming) .
should be allowed was rendered in State v. Tune, 13 N
203, 98 A. 2d 8R1 (1953), by Chief Justice Vander...

long a supporter of law reform. He stated:

“Tu eriminal procecdings long experienen |
taught the courts that often discovery will lead ;. -
to honest fact-finding, but on the contrary 1, o
jury and the suppression of evidence. Thys «
criminal who is aware of the whole case agaj ..
him will often procure perjured testimony iy org..
to set up a false defense . . . Another resy)
full discovery would be that the eriminal defiy
ant who is informed of the names of all of 4.
State’s withesses may take steps to bribe or o,
frighten them into giving perjured testimony .
into absenting themselves so that they are'm.
available to testify. Moreover, many witnese
if they know that the defendant will have know.
edge of their names prior to trial, will he r.
luctant to come forward with information durir
the investigation of the crime. People v. DiCarl.,
161 Misc. 484, 485-6, 292 N.Y.S. 252, 254 (Sy
Ct. 1936). All these dangers are more inhere:
in criminal proceedings where the defendant ba
much more at stake, often his own life, than
civil proceedings. The presence of perjury i
criminal proceedings today is extensive despit
the efforts of the courts to eradicate it and cot
stitutes a very serious threat to the administn
tion of criminal justice and thus to the welfarev
the country as a whole. Hibschman, You Do Soi
emnly Swear: Or That Perjury Problem, 24/
Crim. L. and Criminology 901 (1934). To perm:
unqualified disclosure of all statements and infor
mation in the hands of the State would go far b
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vored what is required in civil cases; it would de-
feat the very ends of Justice.

“In considering the problem it must be re-
menhered that in view of the detfendant’s con-
itational and statutory protections against self-
crerimination, the State has no right whatsoever
too demand an nspection of any of his documents
or to take his deposition, or to submit interroga-
tortes to him.

[ ] [ ] [ ]

cExcept for its right to demand particulars
srom the defendant as to any alibl on which he
intends to rely, Rule 2:5-7, the State is completely
at the merey of the defendant who can produce
surprise evidenee at the trial, can take the stand
or not as he wishes, and generally can introduce
any sort of unforsecable evidence he desires in
his own defense. To allow him to discover the
prosecutor’s whole case against him would be
to make the prosecutor’s task almost insur-
mountable.”’

Judge learned Hand, in United States v. Garssom,
191 F. 646 (S.D.N.Y. 1923), observed:

“*Under our eriminal procedure the accused
has every advantage. While the prosecution is
held rigidly to the charge, he need not disclose
the barest outline of his defense., He is immune
from question or comment on his silence; he can-
not be convieted when there is the least fair doubt
in the minds of any one of the twelve. Why in
addition he should in advance have the whole
evidence against him to pick over at his leisure,
and make his defense, fairly or foully, I have
never been able to see . . . Our dangers do not
lie in too little tenderness to the accused. Our
procedure has always been haunted by the ghost
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of the mmocent man convidted. It i oy
(ll'(*z}m. What we need to fear is the m“t: o
malism and the watery sentiment le-(n :ﬂc N
delavs and defeats the prosceution ()f‘ (.r;;n’:l:"

, . -
Consequently, it 1s manitestly apparent that y,

. ' . . . ele ,
no merit to the appellants® contention that dye pr
. . . . N ] m
of law someliow requires the iuformation sought iy

demand for a bill of particulars.

The appellants’ contention that the Attorney (e
eral’s directive of May 21, 1963, is somehow ap[;!im
i without merit. Without considering the power of':
Attorney General to supervise county and distrie ;m:,‘
neys, it should be noted that the directive was mep
‘‘directory,’’ not mandatory, but a suggestion depende
upon the particular circumstances of the case. 1

In the instant case, the appellants seek informa
unrelated to the specific charge before them. The ef
of their action has been to postpone their prosecutionn
bring the wheels of justice to a halt. There is nom
to this appeal.

CONCLUSION

The State is cognizant of the duty of the proes
tion to see that justice is rendered, but justice is notw
essarily equivalent to unbridled leniency and obline
ness to the needs of society. An important balaset
tween the needs of the accused and those of the B
must be struck. Louisell, Criminal Discorery: Dies
Real or Apparent? 49 Cal. Law Rev. 56, 98-101 (1%
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[n the instant case the time-honored procedures ap-
Jienbie to criminal trials more thau satisfy the needs of
e appecllantss s Justice Holmes once noted, ‘“‘Expe-
cnonee s the Jite of the law,”" and, experience has demon-
wrated that the position taken by the appellants cannot

cae sustarmed.

This court should afirm.

Respecttully submitted,
PHIL 1. HANSEN
Attorney General
RONALD N. BOYCE

Chief Assistant Attorney
General

Attorneys for Respondents
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