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In the Supreme Court
of the State of Utah

ik STATE OF UTAH,
Plamtiff and Respondent.)
vs.
i1 AROLD NIELSEN and
JANE BAXTER.
Defendants and Appellants.’

Appeal No. 10342

APPELLANT’S BRIEF

NATURE OF CASE

This case involves a prosecution by The State of
t'tah charging defendants with criminal conspiracy to
commit an act for the perversion or obstruction of justice
or the due administration of the laws,

DISPOSITION IN LOWER COURT
The jury found defendants guilty as charged.

NATURE OF RELIEF SOUGHT ON APPEAL

For a determination that sub-section (5) of The
Criminal (Conspiracy Statute (76-12-1) is unconstita-
tional hecause of vagueness and uncertainty.

STATEMENT OF FACTS
The Complaint as originally filed charged Defen-



*)

dants and Appellants with **the crine of COnNpir
follows: (indictable misdemeanor) that . said T&
dantx did then and there, wiltully, anlawtully .,
to commit an aect for the perversion or ()h_\‘[‘ru,.y;‘

Justice or the due administration of the laws

At the Preliminary Hearing, Defendants Moy
dismiss the Complaint on the grounds that Sube
() of Section 76-12-1, 1. . A, 1953, wax UNeopas -

al. This Section reads as follows:

“IF two or more persons conspire; ¢+ -
commit any act injurious to the public -
public morals, or to trade or commeree .-
the perversion or ohstruction of justice, «
due administration of the laws; thev are por
able by mmprisonment in the County Jail p
ceeding one vear, or by fine not eym
$1,000.00.””°

This Section is identical to Section 103-11-1 [
1943, Sub-Section (5).

This motion was denied and the State amend
(‘omplaint by changing the period after the word:
laws’’ to a comma, and adding:

““‘In that the Defendants did conspire to
and procure a dismissal of the charge of th-
‘State of Utah vs. Vincent Guercio’ by Defel@
Jane Baxter, changing her statement of thi

of said case for money consideration passi”
Defendant Guercio to Defendant, Jane Bu

The Defendants were hound over to District (-
The Information charged the Defendants with the



*)
)

CConspiracy in <ubstantially the same language as the
praint, as anended, but at the trial, was amended by
toaiftie o e
. X
king the words *Tperversion or.
\t the Arraignment and again at the trial, De-
Slant=T Motion to Dismiss or Quash the Complaint or

Corormation were (lf’ni(’d.
““he qury tound the Defendants guilty of Criminal
Consprracy, an indictable misdemeanor, as charged in

(nformation.

STATEMENT OF POINTS
{. That Sub-Section (5). Section 76-12-1, U. C. A,,

certainty,

ARGUMENT
The ahove provision has been before this Court
tefore, under its prior designation, Sub-Section (5),
Section 103-11-1, U, C A., 1943. State vs. Musser (1950)
LIs 17037, 223 P, (2d) 193.

Also, 1t has been hefore the Supreme Court of the
" nited Ntates for consideration as to its constitutional-
iy, Musser vs. State of Utah, (1948), 333 U. S. 95, 68 S.
't 397,92 1. Fd. H62.

In both instances it was declared void for vagueness
amd uncertainty.

True, the specific words before this Honorable Su-
hreme Court and the Federal Supreme Court in said
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cases were To commit any aets injurions , s

morals’™’

words

: while in the case hefore us now, yj,

NI
Y

are *To commit an act for the peryve
| sty |

struction ol justice or due adiministration or jy,

the State attempts to capitalize on this distipe,,

1s 1t a

distinction of substance! Appellants o -

Nor does it appear that Mr. Justice Jackson, wl.,

the opinion in the United States Supreme Coyp

ing thi

s law void, felt that there was a distine,

savx in the Musser opinion:

**'T'he Supreme Court considered that the i
cution was under Paragraph (d) of 1y
which, so far as relevant defines conspira,
to commit any act injurious to the public by
the public morals, or to trade or commeres
the perversion or obstruction of justice or th
administration of the laws ... " (Kmphasis.
It is obvious that this 1s no narrowly draw.
tute. We do not presume to give an interprets.
as to what it may include. Standing by it
would seem to be warrant for conviction for
ment to do almost anv act which a judge and.
might at the moment find contrary to his
notions of what was good for health, m»
trade, commerce, justice or order.”” (Fmps
ours)

Further the Honorable Justice Jackson refernz

said statnte stated:

“*This led to the inquiry as to whether thesw
attempts to eover so much that it effe
covers nothing. Statutes defining crimes ma
in their purpose if thev do not provide some>
onable standards of guilt.”’
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[ der the comuon law. there was a erime known
Hiele

i Jdustiee. 39 AmcJur, Obstrueting Justice,
I LTS AR R AR B !

‘1 ot ~er. There are several main categories under
2 .

the main ones being Influencing Testimony,

Uhapter.
'.4\,””‘”“_, or Resisting Officer in Performance of his
e apd Harboring Criminals, These common law
l’ e were apparently codified in statutatory form in
cnele 3 or Chapter 28, Title 76, (Penal Code) U. C. A,

o ander Crimes Against Publie Justice.  In this

Copede, the clements constituting each crime are spelled

1 detail. as thev <hould be. But, Detendants are not
vareed with any of these statutory erimes, nor are they
harged with Criminal Conspiracy to Commit a Crime
A this nature or any other nature, which would be an
In‘ormation under Sub-Section (1) of Seetion 76-12-1,
UoC0 AL T9R3.

Defendants are charged with the commission of an
1wt for the perversion or obstruetion of justice or the
Jue adnanistration of the laws, which means they are
saresd with something other than the cominission of a

e detined i oour Penal Code

hus. U perversion or obstruction of justice or the
e administration of the laws ™" must stand on its own
o feet as a sufficiently definite term required of our
eriminal <tatutes to meet the challenge of unconstitution-

Ay heeause of vagueness and uncertainty.

"Our problem here is to determine whether the
hroad sweep of that general language, in view of



O

the whole context of that statute and oy g

and common laws and the history and baCkatrutm
of the enactment of that statute may EVOF““
struction limited so as to define the offense-thtm
in denounced so as ‘to give adequate gllidancsr;
those who would be law-abiding, to a dvise
dants of the nature of the offense wify wh;j
they are charged, or to guide courts in tl’Yingth[;
who are accused’ under that sub-divisiop, Musg
v. State, 333 U. 8. 95, 68 8. Ct. 397, 398, 991, ;.

562.

State vs. Musser, supra at page 193.

In State vs. Packard, (1952), 122U. 361, 250 P
561, a later case, this Honorable Court had oceasiy
spell these requirements out even more in detail. Qu,
from Connally vs. General Construction Company

U. S. 385, 46 S. Ct. 126, 70 L. Ed. 322, this Court said:

CC% % %

a statute which either forbids or requr
the doing of an act in terms so vague that me
common intelligense must necessarily guessat
meaning and differ as to its application vios
the first essential of due process of law. ** "

And further on in the same case:

““The limitations of language are such that nei
absolute exactitude or expression nor compé
precision of meaning are to be expected, and %
standard cannot be required. On the otherh;}w
there is no disagreement among the courts &
where a rule is set up, the violation of Whl(}h ?“E'
jects one to eriminal punishment, the restricl®
upon eonduet should he described with suffie
certainty, so that persons of ordinary intellig®
desiring to ohey the law, may know how to go%



-
{

themselves 1n conformity with it, and that no
one should be compelled at the peril of life, liberty

or property, to speculate as to the meaning of
penal statutes.”’

It might be easy at this point to slip into a miscue

by over simplification of the matter with the reasoning

P .
(it <inee <‘obstructing justice’’ was a crime at common

1w, the statute before us is definite enough to withstanad

fle attack it is under. But, the point Defendants em-
phasize is that the Utah Legislature has codified this
common law erime into Crimes against Public Justice,
and if one of these specificallv enumerated erimes were

involved, the Defendants could have been charged with
either the specific crime under Article 3 of Chapter 28,
Title 76, Utah Code, or for criminal conspiracy to com-
mit such a erime under Sub-Section (1) of 76-12-1, Utah

Code. They were not.

Obviously, ‘‘perversion or obstruetion of justice or
the due administration of laws’’ means something else
than the common law crime of ohstructing justice or its

statutory counterpart, a crime against public justice.

This leads us right back to the language of the
United States Supreme Court when it said, ‘‘It is ob-
vious that this is no narrowly drawn statute,”” going on
10 point out that, ““Standing by itself, it would seem to be
Wwarrant for convietion for agreement to do almost any
act which a judge and Jury might at the moment find
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contrary to his or its notions of what was gooq f,, heg)
al
morals, trade, commerce, justice, or order.”

In fact, a Defendant charged with crime disengy,
~ with his wife the desire of having his attorney appm%;
the prosecuting authorities for a postponement of i
trial for some reason that mayv be to his advantage‘ %
or fanciful, could be considered by some to bhe involye

in an act of ohstructing justice.

The Musser cases were handed down in 195(, Sire
then the Legislature has done nothing to rectify fy
defect in the statute, and no amendment has been
to date. Nor has there been any further decision
this Honorable Court which has in any manner or i

changed this prior opinion.

CONCLUSION
Defendants respectfuly submit that Sub-Seci
(5), Section 76-12-1, U. C. A., 1953, is unconstitutios
and should he so declared by this Court.
Dated this 20th dav of October, 1965.

Respectfully submitted,
OLSON & HOGGAN

By Charles P. Olson

21 West Center

Logan, Utah

Attorneys for Defendants s
Appellants.
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