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IN THE SUPRFME COURT
0~ THE
STATE O? UTAH

JARRIET ¥, BLAKE, )
Flainsiff-Respondent
s, ) CASE Jo.
FARNEST E, BLAKE, LETA R, 10344

BLAKE, his wife, et o1,

Defendsnts~Appellants )

APPELLARTS' BRIKFP

STATEMEXT O7 THE KIND OF CASE

This was sn sasion filed dy She plaimsife
to set 28ids » certein contract of sale,éserow
sgresmsnt, snd werrenty deed for the sale of
sertain resl property from the plainsif? o
the defendsnts on the ground of misrepresent~
ition end freud,

DIZPOSITION IN LOWER COUR?

The csse waz set for trisl defore the
Sourt setting without s jury end tried in the
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— Page 2

sbsence of She defendsnts personslly but with
a0 attorney who purported to represeat the

defendants, The Lower court found frem the

plalntiff's evidence alone that She eomtraet
of asle sud wvarrenty deed was signed by the
plaingiff by misteke ss to the pature of whet
she vat signing and z2 & result of “he delen~

dents freud asnd misrepreseni:iien ard t'w
court, by reason thereof, declared said eom~
trect and warrsnty deed to be mull and veid
and of no legel force snd effest, That the
oourt slso swarded She plaintifrs demeges for
her sourt costs snd attorney's fee in the sum
of $290,00, The defendsnts duly filed s mu-'
for en order vsesting said Judgoent and fer @
aew trisl, bdeth of whiech seaid motions were
overruled and denied.
RTLIR® SOUORY OX APPEAL
Dafendants~- ippellants sesk & reverssl of




the judgwent of lower oourt snd for & new
trial.
STATEMENT 0P PACTS

e plaintiff, a resident of St. Oeorge,
Utah, is the mother of the defendent, Barneet
7, Kleke, wvho 18 a resident of Las Vegea,
Neveda. That the plaintiff is en elderly
vomsn, spproximetely 75 years of age. Thas
on or sabout December 6, 1963, the defendms,
Parnest E. Hiake, after sllegedly dissunsing
the matter with his mother, the pleintife,
vent to an sttomey in St, Ceorge, Utsh, %0
have prepared & conditional sontrect of sale,
esorow agresment snd warrenty deed for She
purpese of entering into ssid contreet with
the pleintiff, wvheredy the plaintiff weuld
soll her home in St. Gesrge, Utah, S0 the
defendent on the terms and conditions of seid
sontraet (R, 5=6). There is also sa allegssion
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in the plesdinza ol the trial of shis metter
(rage 13, lines 1 thru 8) thet the parties
nad contemplated thw SaRe arrengemsats pre-

viouslye.
That on scid date the defendans, Zarwest

-, "lake, delivered said documents to the
pleintiff snd they were then, and each of them,
signed by the plaintiff and delendent Paruess
7. 3lske, The signature of the parties so said
szressents wers thereafter nobarised by eme

Ze Jo Fickett of St. Oeorge, Utsh, aud spprem~
imately six weeks later were plased in esorew
at the 3ank of 3t, Osorge, %%. George, USah,
The dsfendants thereafter peid said mt
tceording to its terms. Om or abeut Jme i,
1964, ths plaintiff filed her action te set
iside the contract smd &ed by snd thru her
ttorney of record, Phillip L. Foremsster. |
The defendants, representing themselves, filed
) snswer snd counter-claim anewering the

PRce i




p1aintirf'a complaint and counter-claiming
ageinst one ARoberta DClake Barnum, daughter of
the plaintiff snd sister to the defendsnt on
the theory that the seid Roberta Blake Bsrmum
nsd damaced the defendant by exerting undue
influence on the plaintiff in persuading the
plaintif” to break the agzreement between her-
sslf, the plaintiff, and the defendants. It
should here be noted, that all of the pleadings
of defe an:s, except 8 motion to join the

ssld Roberta 3lake Baram, were all prepared,
possibly with some ad¥ise from others, and |
simed by the defendants personally. The

filing of the motion to join Roberta Mlake
Barmum was done by one Charles M. Plokett,
Attorusy at Law, of Ct. George, Utsh, who later
1130 sppeared in their behalf at the hearing |
on said motion., Again after the Order to join
neberts Slake Barnum was entered (R.25) the

defendants still prepared and signed their owm
Pleadings,



me minute entry of the courts prooceed-
ings (R.27) dated December 1, 1964, indicates
thet the cOuUrt geve notice of a triel setting
for December 1, 1964, to follow other ceses
in order on October 21, 1964, but the recerd
doss not disclose how the notice was given or
to vaom it was given.

on December 3, 1964, the matter ceme on
for hearing although the third party defendant,
Roberta Rlake Barnum had not besen served and
slthough the defendants Earnest E., Blake and
his wife wers not personally present although
purportedly represented by Charles M, Pickest,
Attorney at Law. The record did disclese that
Tarles M, Pickett claimed to have given notice
to the defendants to appear and the court so
concluded. Without sny further procedursl
dslay, the plaintiff was allowed to put on her
Pel. me sours ddlsyed the matter for an
'%i%1onal day on she atatement of Mr. Plokedt

[ — Page 6




shat be expected his olients at any time. Ko
vitnesses were svorn for the defendsnts and
aone testified. Om December 5, 1954, the conurst
ruled in faver of the plaintiff on her com-
plaint and sgainst the defendsnts, Mr. Charles
¥, Plokett then made 8 motion to withdrew as
sttorney for the defendnsts, which motion was
granted by the court.

on or sbout December 12, 1964, the de-
fendent, Earnest E. Blake, contacted the
Sheriff of Washington County at 8t. George,
Ttah, to ses if his sister Roberts Hlake Barnum
had been served amd he was them informed thst
4 trisl hed alresd; uveen held in the master
and ths court had ruled against him,

The defendant promptly filed 8 motiom
(on his own) to vasete the judgment smd for
' dew trisl, At this hearing the defendmnt
Vas represented by a Nevada attorney, end in
fubstance and effect testified that he had not,

A

;
|
|



nor had hls wife, received notice in any form
gz to the trial setting or hearing until
spproximately one week after its conelusion
when he spoke with the Cherifr,

™e motion to vecete the judgment snd for

s new trisl was overruled and denied,




ARGUEMENT
POINT I

T Ay

DUE PROCESS OF LAW BY REASON OF THEIR

s TEELTS ST o

Tﬂn.ggm COUR?T :Bgigbrggln?ls CREATION

If the defendsnts were bound iy $he lower
court decision based on the fset, soneluded LY ;
the lower court, that they were represented ‘
by am atterney, they would have no resl stand- J
ing before this court as the recerd of the leswer
court is devoid of prosedursl steps te pretect
the defendsnts record, except for the MeSien %o
Vicste said judgment and for a New Trial whieh
vis duly filed. But it is she pesition of the
defondants that they were net given notiee of
the trisl setting, not represented by an atsor-
ey they had selected at the time of $he Sriel,
24 by ressom thereof the defendents have wet
hAd their day in sourt, which is @ basic end
fmdwmental sheory of our 1sw, One of the




acst importent elements for the dasis of appeasl
of this cause is whether or not defendants

vere given notice of the trisl and if they

yere in fact represented by s person at seid
nearing, suthorized to act for shem end in
their behalf in their sbsence. Let's examine
the recerd belew including the trenseript of
the trisl hearing and the motien S0 vacate

ind for a new trial in seme detail,

All of the pleadings filed by the defen~
dents were in fact prepared and signed by the
dafendenss, excepts for the Motien te Brimg in
Taird Party Defendent (R.24) signed by (harles
Plekets, Attarmey at Law, 3t. George, USeh,
The recerd also diseloses shat the defendants
tddress wes variously deseribed as Las Vegss,
Heveds, St. George, Utah, and 4393 Swandsle
Strest, Las Vegss, Nevada (R.5, 10-13, 14, 21,
23) up %o she date of trial, December 3, 1964
Bt at the time for hesring on this mstter Mr.

C— Pege 10




nerles Plokett who purported to represent the
jefendants stated at the hearing on December
3, 1964, that the defendants were resideats of
janderson, Neveda (Page 3, line 7-3), Ageinm
on Page 15, line 11 thru 28, Mr, Plokets |
stated that he had celled neighdbors snd seversl ,
places in Aenderson, KNevada, to looate the
defendsnts. On page 39 starting with line 7
vr. Plokett stated thet he had left word st
¥r. Blake's place of employment and then
concluded with "I don't imow his sddress,
telophone number or anything else.” (Page
394ne 11 snd 12), Then in responss to the
court's question, page 39 line 13 thm 15,
EE COURT: "In any event, you personally ad-
vised him on Sunday before the trisl setting |
tnd also a week previocus to thatt" MR, PICKETT:
"That's correcs, your honor."

The defendent, Earmest E. Blake, Sestified
it the hearing on his Motion to Vaoste




Jdgment snd for & New Trisl held Fedruary
19, 1965, pege 5 lines 4 thru 17, that he was
2ot informed of the trisl date and that the
tipgt occasion he was aware of the fact that
a trisl had been held was on December 12, 1964,
vhen he asked the ‘heriff of Washington Oeumty
it the counter-claim hsd been served, The

defendants denied throughout their testimeny
that they received any word from anyocns con~
corning the trial setting. Page 11, line 12;
Page 12 line 20-23; Page 13 line 9-15; Page
16 1ines 18-20. Mr. Pickett also stated that
he had advised the defemdsnt of the trial
setting the weekend prior to trial in his
office at St. George, Utah, end also & wesk
prior to this, The defendant sdmits s ecn~
versation with Mr. Plckett on November 27, 1964,
in the outer room of the Plokest Law Offiee
but the only discussion with respest to the

¢i%e was to the service of the counter-slaim,

Page 12



page 14 lines 20 thru 273 page 28 lines 23

theu 27. M. Blake also testified that he

a8 unewployed st the time of trial and was
.t the Union Asll (Page 12 lime 13) and could
not have been cslled at his place of ewploy-

ment.
There is also the question of Mr, Piekott'i

suthority to ast snd represent the defendants z
at the trial of this matter, The defendant,
Earnest . Dlake, testified that he originslly
sought to retain Mr, Mllis Plckett to obtain
the order joining Roberta B, Bermum, Page 4
lines 26-30 and psge 5 line 1-3., Again, under
sross-examination by Mr. Foremaster, attorney
for the plaintiff, Mr, Blake testified thas al- '
though, Charles Pickett had not beem asked to §

vithdrew his suthority was limited to obteining
the Joinder end service of pleading's on
fdobersa B, Baraum, page 11, lines 3-11, Y

e Page 13



The Utsh Rules of Civil Procedure (Rule
5e) provides that all parties not in default
are entitled to receive notice of sny order
affecting them, which of scurse would include
s notice of trisl setting. Rule S (b) prevides
that notice may be meiled to the attormmey of
record or to the last known address of the
psrty. The question then remeins if notice
ves in fact given in accordsnce with the rules.
were the deafendants represented by an atterney ‘
upon whom service of notiece could be mede eor |
wore they entitled to personsl notice? The
defendant denies notice and there iz consider~
tble evidence to support his positisn, T™he
defendsnts deny suthority in the stSermsy te
sseept notioce of triel or So represent them ot
the trial of the mstter and there i3 evidenee
to support this eomtention. Alshough we esse
direstly in point has been found it hes beem
held that the umauthorised appearense of sn

— Page 1bh



,ttorney is grounds for direct ettack upon
s ‘uacment OF order entered. In the cese of
irsca 3ros. 0. v8. . Z. Kenningtom 0o., 155
4e8, 24k, 124 Toe 344, P2 ALR 1, 8 cese in-
soivinp the uasuthorized appesrense of an
stsorney representing s garnishee dedtor, where
a0 sppearsnce was clesrly unsuthorised, the
court neld, "To permit s judgment taken wigh-
out suthority of an attorney to represent the
person and mike it become final snd conelusive
s such person seems to be throughly repugnensg
to all the principles of due process of lew

snd it would be clearly the teking of property
v.thout due process of law, in that the perty
24d no opportunity or notice to appesr end

be hesrd before the judgment wes finmslly
rendered ageinet him." Admittedly, the ceses
tre usually deesling with lack of jurisdietien
for lack of or improper service but the same

Principle would epply to this case.

— Page 15



-ule 50 (b) of the Utah Rules of Civil
srocedure provides for rellef from the entry
.» judgment, upon motion sessonably mede fer
yarious ressons, including she following:
1) Metake, inedvertence, surprise or ex-
cuseble nerlect; (5) the jJudgment is vols)
or (7) sny other reason justifying relief from
the operstion of the judgment. This motion
ves made within 20 deys of the entry of the
fudgment in this metter (R, 38=45).

™is particuler type of proceedings, nemely
" ection dased on freud and misrepresentasion,
‘s not a plesasnt matter and particularly wvhea
it involves wmembers of e family. 1I% is,
however, of such s nsture that a person tesused
should be afforded the opportunity te be heard,
‘n view of the fact shet the defendamts filed
¢ verified pleeding denying the scsusssiemn eof
the compleint end sccersing other ressons fer

Puge 16



120 compleint snd in view of the faet that the
Question of notice to the defendmnts is in
serfous doudt end the further quession of the
insuthorised sppesrance of sn stterney was
questioned, it 1is submitted that it wes
an ebuse of the sourts discrestien net to
relieve the defendants from the Judgment
rendered end to permit the defendants $o de
hesrd and to have their day in ceurs,

POINT I

THE PLAINTI?® JA® KOT ENTITLED 10

DAMAGE® BFYOND HRER 70STS 0P COURT AS

PRAYED 20R IN HER COMPLAINT,

Rale 8 (a) of the Uteh Rules of Civil
‘rocedure provides that the eriginsl eleim
mst state the basis for relief and (2) e
demand for judgment for the relief to vhieh
hs deeme himself entitled. Relief inm the

tltermative or of several differeat types may
be demanded.



e plaintiff esked to have the instru-
~ents 'n question declared null end void, for
.neir return for costs of the sction and fer
such sther and further relief as to the Court
m seem "itting and proper. The court swarded
rhe plaintiff 290,00 demages, being $29.40
court costs snd 250,00 as and fer etSorneys
cees. The plaintiff did not assk fer damages
{1 sny smount other than court costs ner &id
sne ssk for attorneys fees.

It is true that Rule 54 (o) (1) permise
the awvarding of the relief to whish the pre~
veiling party is entitled even though mnet de~
manded {n the pleadings, dbut she rule 1s
linited to metters contested snd it is the
Position of the sppellant that this seSiom was
in the nature of & defsult Judgment.

There is no contrasctusl or ssatsutery

tuthority Zor the court to sward stSorneys
foes,

o Page 18




POINT IIIX

~ASE WAS NOT COMPLFTELY AT ISSUR AS
AN INDESPFNSIBLE PARTY HAD NOT BEEN

SERVED,
Mme court, by order dsted Ooctober 1)},

1964, (R.25) joined Roberts Bleke Bermum &8s
s saird party defendant snd she was em iudes-
pensible party im view of She sllegstiens of
the defendants enswer snd counter-sleim setting
forth bhor participetion in the sremssetion
sod defendsnts cleim for damage, end more
spesifically becauso the outeome of the sstiem
oould offect her propersy righte as is may
have the effeet of torminating the jeins tewm-
tney she held with her mosther in the preperty
in questien,

It is true that no objeocsion wes reised
to the fest that the court intended %e precoed
vith the matter even Sheugh ne serviee hed
50eu had e Reberta B, Barnum, but the seme was
e of the entire Srisl of the mester.




™e defendsnt was deligent in sttempting
to obtain service as shown by his eoantacts

vita the eriff snd others ss to her where-
sbeuts. The time involved in attempsing te
sbtain service wes mot long, epproximetely six
veos, 08 indeed wes the shert duretiem the
mtter was pending before trisl, approximstely
1ix months. The defendsnt had not previcusly
requested s continuance nor 1s their eny evi-
denee in the record of any inteatieomesl deley
by the defendamt st sny stage of the preceed-
ings.

The esourt should have extended the time
vithin whieh service might have been edtaimed
on ‘oberts 3, Barnum end the trisl delayed fer
this purpose.

TONZLUSION

The record of shis metter is confliesing
io memy respects. There is dispute 88 %o
vhether notice wes given to these defendsuts.

B Pege 20



| question of the sutherisy ef en attermey te
sct for these defendsnts, A quessien of
vhether or not & son Soek uafeir end wadue
sdventage of en sging mother eor pessidly emly
thet 8 deughter exerted undwe influvense em
the mother So the extent of bLreakiag ean other~
vise valid sgreemeut. But there 10 ene thing
thet seems to be quite clear sud thet is st
{t ssnnet be seid fim all sineereisy thet theee |
dsfendsuts over really had Shelr day im sourst {
on this metter, & right we all sheuld emnjey
d respecst. The defendants ore entitled %
thelir DAY IB COURY,
Respectfully Sudadtbed,
ROBERT L, GARDNER
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