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IN THE SUPREME COURT 

of the 

STATE OF UTAH 

WYCOFF COMPANY, 
INCORPORATED, 

vs. 

Petitioner, 

PUBLIC SERVICE COMMIS- Case No. 9204 
SION OF UTAH, HAL S. 
BENNETT, DONALD 
HACKING and JESSE R. S. 
BUDGE, its Commissioners, 

Respondents. 

BRIEF OF PETITTONER IN SUP·PORT OF 
PETITION FOR WRIT OF REVIEW 

STATEMENT OF FACTS 
WYCO'FF C 0 M PAN Y, INCORPORATED, 

herein referred to as "WYCOFF", is a Utah corpor­
ation operating in intrastate and interstate com­
merce as a common carrier for hire by motor ve­
hicles of certain commodities. These are primarily 
newspapers, motion picture film, U. S. Mail and 
express. 

Authority to transport express items was first 
granted by the Public Service Commission of U'tah 

1 
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to Petitioner in P.S.C.U. Case No. 4'352-Sub 2, 
January 21, 1958. This was state -vvide in character 
but restricted as to the size of items to be trans­
ported. An appeal was taken 'to this Court by two 
'of the prdtes'ting bus lines and certain restrictions 
on service between Salt Lake City and Ogden and 
between Salt 'Lake C!ty, Park City, Tooele, and 
Wen dover were imposed. 

The original Certificate issued in said Case No. 
42'52-Sub 2, Certificate No. 1162-Sub 2 vvas dated 
January 21, 1958 and, so far as is here pertinent, 
autl1orized WYCOFF to transport "general com­
modities of 100 pounds or less in weight in express 
service, between all points and places in the State 
of Utah" etc. and this was fo'llowed by certain 
restrictions: 

a. Applicant shall be limited to the 
transportation of items of not to exceed 100 
pounds upon a \Veight basis. Shipments will 
not be separated for the purpose of avoiding 
this restriction. 

b. Applicant sl1all not transport in ex­
cess of 500 pounds on a weight basis of such 
express items on any one schedule each way 
operating over the routes and departing at 
the times set forth in Exl1ibit 2 i11 this pro­
ceeding, except that applicant shall be per­
mitted to transport not to exceed 1500 pounds 
on a weight basis of sucl1 express ship1nents 
from Ogden to Salt Lake City tlpon one of its 
schedl1les each day. 

c. Thr. schedt1les referred to above shall 

2 
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coincide with the movements of the Deseret 
News newspapers and The Salt Lake Tribune 
newspapers as shown in Exhibit 2, and one 
United Sta1tes mail schedule moving north 
from Salt Lake City and the return of all such 
schedules to Salt Lake City. 

d. In determining the maximum weight 
limitation on a11y one schedule, all shipments 
shall be aggregated regardless of point of 
origin or destination. 

e. Applicant shall not :carry express. 
shipments of 'the commodities sought by. 'the 
application on northbound schedules. fr-om 
Salt Lake City or southbound schedules from· 
points north to Salt Lake City except on those 
four daily schedules each way designated on 
said Exhibit 2 as Schedules 2, 3, 4 and 5 and 
2A, 3A, 4A, and 5A respectively of Table 8 
thereof. 

f. "Shipment" as used herein shall re­
fer to cor.amodities moving on a single bill 
of lading from one co11signor to one consignee. 
(R. 1840) 

As a result of the appeal to this Court, and its 
decision October 14, 1958 in Cases No. 8861 and 
8863, Lake Shore Motor Coach Lines, Inc . .et ~al v. 
Hai S. Bennett, et ~al, '333 Pac. (2d) 1061, 8 Utah 
(2d) 29'3, the Commission on February 3, 195-9 
issued in said Case No. 4252-Sub 2 its Amend.ed 
Order re-issuing Certificates of Convenience and 
Necessity No. 1162-Sub 2 ( R. 24-25). This is sub­
stantially the same as the original Certificate issued 
a year earlier except it excluded service between 

3 
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·Salt Lake City and Ogden, etc. as required by your 
decision. 

Then on December 21, 195'9 the Comm'ission 
ex parte and without notice to Petitioner, \VYCOFF, 
issued its "Order Amending Report and Order of 
January 21, 1958 (R. 1) This attempted to enter 
a nunc pro tunc Order (going back 23 months) to 
change the language of the Certficia'te No. 1162-
Sub 2 in Case No. 4252-Sub 2 by changing the word 
"items" in paragraph (a) 'to the word "shipments". 
This change in verbiage would substantially reduce 
the commodities which WYCOFF can transport and 
thus is the subject of 'this proceeding on review. The 
change would prohibit a shipmenit from tendering 
several packages, ''items,'' each weighing less than 
100 pounds, but combined to make a total shipment 
of over 100 pounds. No change in the 500 pound 
per schedule limi'tation would result either way. 

The said nunc pro tunc Order (R. 1.) recites a 
stipulation fi'led in the original proceedings on June 
10, 1957 (R. 1107). As a result of that Stipulation, 
certain but not all, of the protesting truck lines 
wi'thdrew their prdtests but the hearings continued 
on at great length thereafter. The record of the pre­
sentation and acceptance of said Stipulation as 
shown at said P. 1107 of the record is as follows: 

"SALT LAKE CITY, UTAH 
June 10, 19'57 

(10:00 A.M. HEARING RESUMED) 

.J 
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COM. BUDGE: The hearing in the mat­
ter of the application of Wycoff Company, 
Incorporated, for a certificate of convenience 
and necessity, vvill be resumed. 

The last protestant, according to my 
notes, was the Fuller-Toponce Company, and 
I think they completed their list of witnesses. 

There is a stipulation that has been filed, 
entered into by and between Wycoff Company 
and Milne Truck Line, Palmer Brothers, Car­
bon Motorway, Inc., Ringsby Truck Lines, and 
Salt Lake-Kanab Freight Lines, ·Garrett 
Freight Lines, and Fuller Toponce which el­
iminates from dispute a nun1ber of n1atters 
with respect to the commodities and weight 
of eommodities 'to be hauled by the Wycoff 
Company if the certificate is granted and if 
't~is stipulation is approved by the Commis­
sion. 

The Commission sees no objection to ac­
cepting this stipulation. Of course, i't doesn't 
dispense 'vi'tl1 proof as to other objections 
made by the pro'testants. So, the stipulation 
will be accepted by the Commission covering 
'the protests of 'the companies named in it. 

Who was the person ·to proceed: 

MR. WORSLEY: Well, the testimony 
'this morning and later today will likewise be 
comprised of shipper witnesses in beha'lf of 
the bus lines, Continental and Greyhound. 

COM. BUDGE: Do you want to proceed 
then? 

MR. WORSLEY: Yes, we are prepared 
to and would lil(e to go ahead. 

5 
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COM. BUDGE: Alright." 
The case then continued on taking testimony 

for three more days. 

Immediately upon receipt of the nunc pro tunc 
Order dated December 21, 1959, Petitioner caused 
to be filed with the Commission !ts Mo'tion to Strike 
Order Amending Report and Order of January 21, 
1958 (R. 4) which set forth the reliance of this 
carrier and the shippers of being able to ship items 
of 100 pounds or less and ndt being restricted to 
shipmen'ts of 100 pounds or less. This Motion also 
asked the Commission to reconsider its said abrupt 
and unprecedented nunc pro tunc Order. The Com­
mission denied this by Order dated January 15, 
1960. (R. 6). 

The pending Petition for Writ of Review was 
timely filed January 26, 1960 (R. 9) and the Writ 
of Review issued 'the same date ( R. 8) . Subsequently 
it was noted 'that the Commission had not changed 
the Amended Order of February 3, 1959 wherein 
Certificate No. 1162-Sub 2 was re-issued and tmder 
which WYCOFF'S operations are actually being 
conducted. In tl1e interes~t of correcting this pro­
cedural defeet, the parties have executed and fi1led 
a Stipulation with the Clerk of the Supreme Court. 

This Stipulation recognizes the apparent intent 
of th.e Commission in its nunc pro tunc Order of Dec­
ember 21, 1959 to change "items" to "shipments" in 

6 
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the 'then operative Certificate and therefore stipu­
lates 'that said nunc pro tunc Order of December 
23, 1959 shall be construed as amending the Amen­
ded Order of February 5, 1959 instead of the orig­
inal Order of January 21, 1958. Petitioner so sti­
ptllated, but with a full reservation of all rights 
and without waiving its objections to the legality 
of said nunc pro tunc Order. 

STATE'MENT OF POINTS 
POINT I 

THE COMMISSION ERRED IN ISSUING ITS 
ORDER OF DECEMBER 21, 19;59 WITHOUT NOTICE 
OR HEARING. AND SUCH ORDER VIOLATES THE 
C'ONSTITIONAL RIGHTS OF PETITIONER. 

POINT II 
THE COMiviiSSIONER ERRED AND IS WITH·OUT 

POWER TO ISSUE A NUNC PRO TUNC ·ORDER 
CHANGING A MATERIAL PORTION OF A CERTI­
FICATE OF CONVENIENCE AND NECESSITY AFTER 
THE APPEAL PERIOD THERE'ON HAS ELAPSED. 

POINT III 
THE SHIPPING PUBLIC AND PETITIONER HAVE 

A CONTINUING INTEREST IN THE CERTIFICATE 
NO. 1162-SUB 2 AND IN THE ABSENCE OF A PRO­
PER SHOWING OF CHANGED CIRCUMSTANCES, 
NO ALTERATION OF THE CERTIFICATE OF A RE­
STRICTIVE NATURE CAN BE IMP'OSED BY THE 
COMMISSION ON A CARRIER. 

POINT IV 
THE COMMISSION ACTED IN AN ARBITRARY 

AND CAPRICIOUS MANNER IN ISSUING ITS ORDER 
OF DECEMBER 21, 1959 PURPORTING T·O MAKE A 
NUNC PRO TUNC CHANGE IN AN EXISTING CER-

7 
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TIFICATE OF CONVENIENCE AND NECESSITY. 

POINT V 
THE COMMISSION IS ESTOPPED FROM ENTER­

ING ITS EX PARTE NUNC PRO TUNC ·ORDER RE­
STRICTING THE EXISTING CERTIFICATE NO. 1162-
SUB 2 OF WYCOFF COMPANY, INC·ORPORATED. 

ARGUMENT 
POINT I 

THE COMMISSION ERRED IN ISSUING ITS 
ORDER OF DECEMBER 21, 19'59 WITHOUT NOTICE 
OR HEARING. AND SUCH ORDER VIOLATES THE 
C·ONSTITIONAL RIGHTS OF PETITIONER. 

POINT II 
THE COMlVIISSIONER ERRED AND IS WITHOUT 

POWER TO ISSUE A NUNC PRO TUNC ORDER 
CHANGING A MATERIAL P·ORTION OF A CERTI­
FICATE OF CONVENIENCE AND NECESSITY AFTER 
THE APPEAL PERIOD THERE·ON HAS ELAPSED. 

POINT III 
THE SHIPPING PUBLIC AND PETITIONER HAVE 

A CONTINUING INTEREST IN THE CERTIFICATE 
NO. 1162-SUB 2 AND IN THE ABSENCE OF A PRO­
PER SHO·WING OF CHANGED CIRCUMSTANCES, 
NO ALTERATION OF THE CERTIFICATE OF ARE­
STRICTIVE NATURE CAN BE 11\IPOSED BY THE 
COMMISSION ON A CARRIER. 

These three points will be discussed together, 
as al1 deal with the questionable nature of the action 
taken by the Commission in issuing its nunc pro 
tunc Order in which it made a substantial and cri­
tical change in the established certificate. No prior 
notice of intent to make this change was given to 
WYCOFF. No hearing was conducted. No formal 

8 
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petition had been filed with the Commission seeking 
this change. 

The nunc pro tunc Order of December 2, 1959 
is violative of 'the due process provisions of the Con­
stitutions of the United States and of the State of 
Utah, being Articles XIV(1) and 1(7) respectively. 

There is an orderly procedure for a protestant 
in a proceeding before the Commission to attack a 
Certificate of Convenience and Necessity such as 
was issued to WYCOFF. This procedure is spelled 
ou't in 'the statutes relating to Motor Vehicle Trans­
portation, namely: 

54-7-15 UCA 1953- petition for rehearing be­
fore tl1e Commission. 

54-·7-16 UCA 1953 - ce:r.tiorari proceedings 
before this Court. 

Such procedure was followed after the original 
Certificate No. 1162-Sub 2 was issued January 21, 
1958. As re1ated in the Statement of Facts, 'this 
court reviewed the proceedings and issued its de­
cision thereon October 14, 1958, and the Public 
Service Commission on February 3, 1959 issued an 
Amended Order in the case, deleting certain terri­
torial rights previously granted by Certificate No. 
1162-Sub 2, and then re-issued said Certificate No. 
1162-Sub 2. No further petitions for rehearing or 
appeals were taken from the Amended Order or re­
issued Certificate. 

9 
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It is significant to us that none of the many 
pro'testants in the case, either truck line or bus line, 
made any direct issue of or. attack upon the fact 
that 'the original Certificate No. 1162-Sub 2 and 
the re-issue Certificate provided for the movement 
of "items" in both paragraphs a. and b. thereof. 
The Certificate as re-issued in the Amended Order 
of February 3, 1959, became final and the periods 
for rehearing and/or appeal passed without fur­
ther action. 

WYCOFF has operated under the terms of the 
said Certificate in transporting express "items of 
not to exceed 100 pounds upon a weight basis" con­
tinuously since the January 21, 1958 Order. The 
shipping public has had the use and benefit of such 
service continuously during that period of almost 
two years until the purported nunc pro tunc ·Order. 

Now, how did it come about that the Commis­
sion, on its own initiative, without any pending peti­
tion, ex parte and without notice, made this drastic 
change in the Certificate? The December 21, 1959 
Order Amending Report and Order of January 21, 
1958 recites a Stipulation filed in the original case 
on January 2, 1958 (this was in fact f!led on June 
4, 1957, see p. 1828 of 'the file Record and R. 1107 
of the transcript). This stipulates 'to a limitation 
on "shipments of not to exceed 100 pounds". The 
Commission apparently "discovered" in the course 

10 
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ill 

I~ 

of a hearing in Case No. 4252-Sub 3, that the Cer­
tificate read "items" and not "shipments". 

The applicant, WYCOFF, joined in 'the stipu­
lation, as did several of the then protesting truck 
lines, but the hearing continued on for a period of 
several days after 'the stipulation had been filed, 
and testimony was 'taken bo'th on behalf of the con­
tinuing protestants and the applicant, and finally the 
matter was submitted to the Commission for its 
decision on or about June 14, 1957. The Commis­
sion had 'the case under consideration from said date 
in June of 1957 until 'the rendition of its Repor;t and 
Order on January 21, 1958. What thought processes 
and procedural steps were taken by the Commission 
in Its determinations are not known to pe'ti:tioner 
herein, but the result of the deliberations by the 
Commission was the Report and Order of January 
21, 19'58, which prescribed that \VYCOFF must 
under its certificate engage in 'the transportation 
"of general commodities of 100 pounds or less in 
weight, in express service between all points and 
places in the State of Utah according 'to the sche­
dules filed and subject, however, to the following 
conditions and restrictions : ". Restriction (a) was 
the limitation "to the transportation of items not 
to exceed 100 pounds upon a weight basis", and (b) 
likewise referred to "such express items". The full 
content of 'the restrictions is set forth in :the State-

11 
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ment of Facts, supra. When the amended order was 
issued by the Commission after the Supreme Court 
appeal, the Certificalte No. 1162-Sub 2 was re-issued, 
again requiring the transportation of general com­
modities of 100 lbs. or less in weight in express ser­
vice, and exception (a) was re-issued in identical 
language, referring to transportation of "items". 
Paragraph (b) was rewritten, but once again con­
tained the reference to "such express items", and the 
balance of the restrictions were identical with the ori­
ginal certificate issued on January 21, 1958. 

The nunc pro tunc order of December 21, 1959 
referred to the Stipulation discussed above, and then 
proceeded to recite that the Order "was contrary 
to the purp'Ose and intent of the Commission in ap­
proving said stipulation as is shown by said find­
ing", and then ordered that nunc pro tunc as of 
January ~21, 1958, the Order is amended and cor­
reeted by striking said word "items" in said para­
graph (a) of the restrictions and inserting in lieu 
thereof 'the word ''shipment". 

It is true that in the findings of the original 
Rep·ort and Order the stipulation was copied cor­
rectly, being paragraph 4 thereof, and said findings 
recited that the stipulation was subject to approval 
and acceptance by the Commission, and that the 
Commission approved the stipulation. However, the 
findings then continued to discuss additional testi-

12 
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mony that was taken after the stipulation, referring 
to some 40 additional witnesses, and discusses 
"items" which the bus lines then handled. Paragraph 
10 of the Fi11dings, for instance reads : 

"10. There can, of course, be no valid 
objection 'to applicant's proposed service with 
respect to express items the bus lines decline 
to transport; or with respect to the trans­
pottation of express items to and from points 
which the protestants' lines do not serve; 
or to Wycoff's proposed service on week-ends 
or other days to and from places not then 
served by protestanlts ; but the bus lines con­
tend (we refer to counsel's brief) that appli­
cant's capacity to transport items would ne­
cessarily be limi'ted to the unused space· of 
trucks novvr used in the transportation of 
newspapers, films, and other items it now 
handles; 'that tl1e evidence shows applicant 
has i11sufficient terminals throughotlt the 
state wherein express items can be stored 
which, according to applicant's schedules, 
arrive at various points in the night time, 
and protestants also contend that as to the 
route from Salt Lake Ci'ty to St. George, 
compliance with applicant's scl1edules neces­
sitates excessive speed i11 violation of law. 
Protestants ft1rther contend that there are 
some points, such as Price and Vernal, from 
which vehicles o"vned by applicanlt are not 
used in the transportation of express items 
to comrnunities tributary to those towns." 

(Record 1873-74). 

St1bsequent findings discuss the details of the 
absence of service a:t certain times and communities 

13 
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as to "so many commodities", and then refers to a 
list of substantial business concerns having different 
types of commodities for transportation, in para­
graph 14, and then in the Order which grants the 
Certificate No. 116'2-Sub 2 proceeds to use 'the word 
"i'tems" in bo'th paragraphs (a) and (b) of the 
conditions and restrictions. 

There must have been some good reason for 
the Commission 'to make the change from "ship­
ments" to "items", and it is not our function to 
question !the reasoning of the Commission, particu­
larly after 'this Supreme Court had considered the 
Order, except as to certain territioria'l restrictions, 
and particularly after the Commission had re-issued 
the certificate in i:ts Amended Order and continued 
the same language of the "i'tems" in paragraphs 
(a) and (b) of the conditions and restrictions. We 
are ·now in a position where the Commission is 
telling the holder of 'the certificate that it has 
changed its mind, tha:t without any hearing or 
notice the Commission has elected to revan1p and 
revise the certificate that has been in force for n1any, 
many m'onths, and delete 'the word "items" and sub­
s'tiltute the word "shipments", which would be much 
more restrictive in the type of service which can be 
performed for the public. 

This court discussed the action of the Commis­
sion in a somewhat similar situation in the case of 

14 
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P.eterson v. Public Service Commission, et al., 266 
Pac. 2d 497, 1 Utah (2) 324, wherein the Commis­
sion, through the suspension of tariffs, sought to 
deny Peterson the right to operate between Salt 
Lake Ci'ty and Provo, Utah, in pursuance of the 
certificate which had been issued to him. The court 
properly found that the Commission had erred in 
its action, and the decision, at page 499, states in 
part: 

"Un'less there is some uncertainty or am­
biguity there is no basis for interpretation 
or clarification of the certificate. If it were 
permissible to go back of the language and 
contradict its plain terms, intolerable confu­
sion and uncertainty would exists with regard 
to operating rights. 

"It is the prerogative of this Court to de­
termine whether the Commission regularly 
pursued its authori:ty. U11der Section 54-6-4, 
U.C.Ao 1953 vesting in the Commission power 
to regulate motor carriers we do not find any 
authority either directly, or reasonably inci­
dent thereto, by which the Commission could 
arbitrarily refuse to approve a tariff, and 
thus nullify the rights a carrier possesses 
under a Certificate of Convenience and N eces­
sity." 

We have no ambiguity or uncertainty in the 
Certificate No. 1162-Sub 2 issue·d and re-issued to 
Petitioner WYCOFF herein, as the words "items" 
and "shipments" have entirely different meanings 
in the transportation field, and the Commission, 

l5 

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



as an expert in such field, has deliberaJtely used the 
word "items" instead of the word "shipments" in 
the certificate. 

We understand that the physical process of 
issuing a Report and Order and Certificate follow­
ing a hearing is that one of the Commissioners pro­
ceeds 'to write up a tentative form of the Report and 
Order along the line decided by the Commission, 
and then such is circulated among the three com­
missioners and each makes any corrections, addenda 
or modifications deemed necessary by him prior 
to the time tha't the document is mimeographed 
prepared for final issuance. Thus al~ three of the 
commissioners, prior to the issuance on January 
21, 1958, had given consideration to this matter 
and had, for reasons tl1en sufficient unto them­
selves, approved the use of the word "items" in 
paragraphs (a) and (b) of the conditions andre­
strictions, rather than the word "shipments". The 
record shows that the Commission had ample op­
portunity to consider this matter thoroughly and 
careful'ly, as the application was originally filed in 
October of 1956, the first hearing thereon was 
March 26 of 1957, which continued, with some ad­
journments, until June 14, 1957, and was then under 
consideration from that date until January 21, 1958. 
Once again the matter was under consideration by 
the Commission following the decision of the Su-
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preme Court and the isstiance of the Amended Order 
in February of 1959. 

Your attention is directed to the provisions of 
Section 54-7-16, U.C.A. 1953 which provides that 
the findings and order of the commission shall be 
conclusive except upon review by the Supreme Court 
tlnder the certiorari provisions set forth therein, 
and that the review shall not extend further than 
to d~termine wl1ether tl1e Commission has regularly 
pursued 1ts authority, including a determination 
of whether the order or decision under review vi­
olated any right of the petitioner under the Consti­
tutions of the United States or of the State of Utah. 
Then it states: "The findings and conclusions of 
the Commission on questio11s of fact shall be final 
and shall not be subject to review." Particularly in 
this situation, where no attacl{ was made upon the 
portions of the language in the certificate relating 
to "items" rather than "shipments", either aJt the 
original presentation of the matter before this Court 
or within any statutory period after the re-issuance 
of the certificate in the Amended Order of Febuary, 
1959. This certificate is not subject to the whim and 
caprice of the Commission at a later date in chang­
ing the commodities rights granted thereunder. 

We anticipate that some refuge will be sought 
by the Commission in the language of Section 54-6-20 
U.C.A. 1953, which reads: "The Commission may 
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at any time, for good cause, and after notice and 
hearing, suspend, alter, amend or revoke any cer­
tificate, permit or license issued by it hereunder". 
This section contemplates two basic factors - first, 
"good cause", and second "after notice and hear­
ing". The "good cause" evidently intended by the 
Legislature would be a substantial and continued 
violation of the laws, rules and regulations or some 
other changed circumstance relating to the conduct 
of the motor carrier's operations following the issu­
ance of the certificate in question. Certainly there is 
no showing of any change of circumstances that 
would cause the Commission to delete the word 
"items" and substitute the word "shipments" in the 
certificate held by petitioner WYCOFF. Rather, the 
facts would show that there has been a continued, 
bona fide exercise of the certificate from the date of 
its original issuance in January, 1958, and a continu­
ed service in the transportation of items as author­
ized an·d required by the said certificate. The "good 
cause" referred to undoubtedly contemplates that 
if a carrier abandons a segn1ent of its operations, 
or fails and refuses to provide service in the trans­
portation of the commodities required by its certi­
ficate, 'then the Commission would h·ave a basis for 
modifying and perhaps restricting or revoking a 
certificate thus abandoned or in a state of dormancy. 
No such c'laim has been or could be asserted in this 
case. 
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The second factor in Section 54-6-20 U.C.A. 
1953 is "after notice and hearing". Not the least 
semblence of notice or hearing exists in this case 
of the intention of the Commission to consider and 
issue the nunc pro tunc order now under attack, 
in which they make the deletion of the word "items" 
and substitute tl1e word "shi pmen'ts". 

POINT IV 
THE COlVIMISSION ACTED IN AN ARBITRARY 

AND CAPRICIOUS MANNER IN ISSUING ITS ORDER 
OF DECEMBER 21, 1959 PURPORTING TO MAKE A 
NUNC PR'O TUNC CHANGE IN AN EXISTING CER­
TIFICATE OF CONVENIENCE AND NECESSITY. 

POINT V 
THE COMMISSION IS ESTOPPED FROM ENTER­

ING ITS EX PARTE NUNC PRO TUNC 'ORDER RE­
STRICTING THE EXISTING CERTIFICATE NO. 11'62-
SUB 2 OF WYCOFF COMPANY, INC'ORPORATED. 

When a motor carrier has geared its operations 
to perform for the public the service autl1orized and 
required under its certificate, such as WYCOFF in 
the transportation of :items as authorized by Certi­
ficate No. 1162-Sub 2, the Commission may not 
lightly change the commodity rights without notice 
to such carrier. In doing so, the Commission acts in 
an arbitrary and capricious manner, particularly 
in attempting to make the change nunc pro 'tunc on 
December 21, 1959, but as of January 21, 1958 (by 
our stipulation of February 1959 on 1the Amended 
Order). The carrier and the shipping public have 
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relied upon the permissive language of the certifi­
cate for the transportation of items of not to exceed 
100 pounds. 

Let us give an example of how this affects 
many shippers at different times by considering 
the situation of a wholesale shipper of drug store 
items on a typical Friday. Said shipper desires tha't 
the commodities reach the drug store on Saturday, 
but in many areas of the state no Saturday or Sun­
day service is provided by competing truck lines, 
and hence the shipper uses the service of WYCOFF. 
The drug store supplier has several packages going 
to a pa~ticular community, none of which equals 
100 pounds in weight, out the combination of the 
packages may equal 150 or 175 pounds. Thus under 
the original ce~tificate and the certificate as re­
issued by the Amended Order, WYCOFF could 
transpor.t 'these packages (items), as none of them 
exceeds 100 pounds in weight. But if the certificate 
is modified as directed by the nunc pro tunc order, 
the combination of items making up this shipment 
would exceed 100 pounds upon a weight basis, and 
hence the drug store would be unable to receive the 
same on Saturdays and Sundays by the services of 
WYCOFF, and in all probability the shipments 
would have to wait over until Monday for de1ivery. 
N o't infrequently the items included in the total 
shipment will represent drugs and other emergency 
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commodities, along with the numerous other types 
of material handled by a drug store, and it would 
be very harmful to the opera:tion of 'the drug store 
distribution business to now withdraw the avail­
ability of this week-end service for the movement 
thereof. Similar other circumstances arise in cases 
where a shipper may have several items to move to 
a single ,consignee ait the same time, the total of 
which exceeds the 100 pound limitation, but no 
item of which is that heavy. We remind the court 
that at all times WYCOFF is subject to the overall 
restriction of 500 pounds upon a schedule basis, and 
no complaint is made by any party regarding 'that 
factor, and hence there is no danger that the con­
tinuation of the language "items" in the certificate 
will turn this motor carrier into a competitor with 
the truck lines on their large shipments in the large 
truck-trailer units which they operate. 

Normally a Commission would not be estopped 
from taking any particular action, but herein we 
have a situation where the motor carrier i'tse'lf, nam­
ely, petitioner WYCOFF, has geared its operations 
to accommodate the needs of the shippers of items 
which sometimes (but nnt very frequently) com­
bine together to make shipments of over 100 pounds 
in weight, and the shipping public has likewise re­
lied upon tl1e availability of this service. No ch·ange 
in circumstances has been sl1own to reflect a need 
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for the change in the certificate, and hence the Com­
mission is estopped from arbitrarily and capriciously 

varying the language of the certificate. 

Is there any estoppel on the part of WYCOFF 

to assert that this certificate should not be changed, 

in light of the fact that the stipulation filed at the 
hearing referred in paragraphs (a) and (b) of the 

conditions · and restrictions only to "shipments" 

rather than "items"? We believe that there is none, 

in !Jight of the fact that the Commission at all times 

reserved its power to do as it wished with the evi­
dence before it, both as to that evidence which was 
submitted prior to the 'time of the stipulation, and 
that which came in through some 41 witnesses sub­
sequent to the stipulation. Had the hearing closed 
at the time of the stipulation, there might be some 
serious question regarding this matter, but the hear­
ing continued on and both protestants and appli­
cant presented additional evidence 'thereafter, and 
the Commission reserved at all times its freedom 
of determination until the issuance of the certificate 
in January of 1958. Once this certificate has been 
issued and has become final, it does not lie in the 
mouth of either the applicants, the protestants or 
the Commission to require a change therein, in the 
absence of a showing of changed circumstances at 
a later date. 
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CONCLUSION 

The petitioner, Wycoff Company, Incorpor­
ated, therefore resp~tfully prays that the court 
reverse the nunc pro tunc order of December 21, 
1959, and leave the Certificate No. 1162-Sub 2 in 
its status as issued by the Amended Order of Feb­
ruary, 1959, and that petitioner be granted its costs 
of court incurred herein. 

Respectfully submitted, 

HARRY D. PUGSLEY, 
OF PUGSLEY, HAYES, 
RAMPTON & W ATKISS 

721 Cont'l Ban·k B1dg. 
Salt Lake City, Utah 

Attorneys for p·etitioner 
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