Brigham Young University Law School
BYU Law Digital Commons

Utah Supreme Court Briefs (pre-1965)

1960

State of Utah v. James William Warwick : Brief of
Appellant

Utah Supreme Court

Follow this and additional works at: https://digitalcommons.law.byu.edu/uofu_scl
b Part of the Law Commons

Original Brief submitted to the Utah Supreme Court; funding for digitization provided by the
Institute of Museum and Library Services through the Library Services and Technology Act,
administered by the Utah State Library, and sponsored by the S.J. Quinney Law Library; machine-
generated OCR, may contain errors.

Richard W. Campbell; Attorney for the Appellant;

Recommended Citation

Brief of Appellant, State v. Warwick, No. 9205 (Utah Supreme Court, 1960).
https://digitalcommons.law.byu.edu/uofu_sc1/3596

This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Supreme
Court Briefs (pre-1965) by an authorized administrator of BYU Law Digital Commons. For more information, please contact

hunterlawlibrary@byu.edu.


https://digitalcommons.law.byu.edu?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F3596&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc1?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F3596&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc1?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F3596&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/578?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F3596&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc1/3596?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc1%2F3596&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:hunterlawlibrary@byu.edu

9205
IN THE SUPREME COURT

OF THE

STATE OF UTF g

STATE OF UTAH,
- Plaintiff and Réspondent,
Vs |
JAMES WILLIAM WARWICK,

Defendant and Appellant.

BRIEF OF APPELLANT

RICHARD W. CAMRBELL

Attorney for the Appellant

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
y the Utah State Library.




STATEMENT OF FACTS - - = = = = = = = = = - = 1

STATEMENT QF POINTS - = = = = = = = = = = = - 8

ARQUMENT = = = = = = = ¢ & = = e = = e = = g
POINT I

THE COURT ERRED IN DENYING DEFENDANT'S MOTION

TO DISMISS THE CHARGE OF FIRST DEGREE MURDER

AT THE CLOSE OF THE STATE'S CASE - - - - - - - 9
POINT II

THE EVIDENCE IS INSUFFICIENT TO SUSTAIN THE
CONVICTION OF T-E DEFENDANT - - - - - - - - - 9

POINT III

IT WAS ERROR TO ADMIT INTO EVIDENCE DEFENDANT'S
ORAL AND WRITTEN CONFESSIONS- - - - - - - - - 16

POINT IV.

IT WAS ERROR TO BIND DEFENDA:T OVER FROM THE
PRELIMINARY HEARING TO THE DISTRICT CQURT N

A CHARGE OF FIRST DEGREE MURDER - - - - - - - 20
POINT V

IT WAS ERROR TO ADMIT THE TESTIMNY OF THE

WITNESS ROBERT COIL - = = = = = = = = = - - - 23
POINT VI

IT WAS ERROR TO GIVE INSTRUCTION #2LA TO THE
JURY = = = = = = = = = = = = = = — = = — = 25

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors



POINT VII

IT WAS PREJUDICIAL FOR THE STATE TO ASK
DEFENDANT REPEATEDLY IF HE HAD NOT BEEN
ARRESTED FOR ASSAULT TO KILL 27

AUTHORITIES CITED

22 C.J.S. Criminal Law, Section 817 (¢) - - - 20
CAZES CITED

Application of Rolls, 288 Pace. 2nd 450 - - - 21

People v. Asta, 60 N.W. 2nd 472 - - - - - - 22

Pnillips v. State, 257 S.W. 2d 134 - - - - - 25

State v. Crank, 105 U. 332, 142 P.2d 178 - - 17

State v. Howard, 295 P, 333~ - - - = - - - - 15

State V. Johason, 95 U. 572, 83 P.2d 1010-

S

State v. Martinez (Utah, 342 P. 2d 227 - - - 12
State v. Neal, 123 U, 93, 254 P. 2d 1053 - - 15
State v. Russell, 106 U. 116, 145 P. 2d 1003 -14
State v. Stenback, 78 U. 350, 2 P.2d 1050 - - 16
State v. Thompson, 110 U. 113, 170 P.2d 153 - 9

State v. Trujillo, 117 U. 237, 214 P.2d 626 - 9

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors



IN THE SUPREME CQURT
OF THE

STATE OF UTAH

STATE OF UTAH,
Plaintiff and Respondent
Vs

JAMES WILLIAM WARWICK,

Defendant and Appellant

RICHARD W. CAMPBELL
Attorney for the
Defendant and Appellant.

- W em e e e ome e s W BB an e W G» e» G @ W P e e e

STATEMENT OF FACTS

a body was discovered lying face down in the
Ogden River near Rushton Avenue (Tr. 13). This

body was subsequently identified as being that

of Jonas Dirant MeCall(T¥ 255).  The Ogden



police were notified and commenced a thorough
investigation, including search of the area,
photographs, measurements, post-mortem examination
of the body and background investigation.

No progress was made in the investigation
until on May 30, 1959, James Warwick reported his
connection with the case to a police officer in
the jail at Oakland, California (Tr. 93). 4t
this time Warwick was in jail on a disturbing the
peace and drunk charge; he was not under suspicion
of implication in the death of Jonas McCall. On
May 30, Warwick signed a statement (Ex. P) and as
a result of this statement was brought to Weber
County and charged with first degree murder in
the death of Jonas McCall. |

Evidence produced at the trial on behalf
of the State in support of the charge was as
follows:

Dr. Warren A. Bennett, Chief Pathologist

at theDee Hospital, testified that he observed

the body in the river at about 11230 A.M. in
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company with the police (Ir. 52). He thereafter
conducted a post-mortem examination on the

deceased at 2325 P.M. on the 22nd day of May (Tr.
56). From the piii-nwstem, ha testified that rigor
mortis was fairly well developed; that a superficial
abrasion was on the bridge of the nose; the right
ear showed linear lacerations; there were four
rough, irregular, linear wounds on the right back
portion of the head, just behind the ear. (Tr.
59-60). In his opiniocn these wounds had been
caused by a blunt instrument and there was no

other evidence of recent trauma (Tr. 60). Thers
were hemorrages on the interior of the skull, both
at the site of the woundzs and also directly

across from these, in the left front portion of -
the skull. There were two fractures of the skull
in the area of the wounds (Tr. 61). He testified
the blows that made the wounds in the head mmy or
may not have caused unconsciousness (Tr. 79), and

further that these wounds would not be adequate

to cause sudden death. (Tr. 80), He testified
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that the immediate cause of death was drowning
{Tr. 81), and occurred after six hours and before
2, hours from the time of examination (Tr. 82).

On cross examination Dr. Bemnett admitted that the
blows may or may not have caused ultimate death.

Testimony by detectives as to the scene of
the crime showed the followings:

The area is a hobo jungle, near the railroad
tracks west of Ogden. It is frequently inhabited
by transients, drunks, hoboes. (Tr. 28-29).

The bank of the river slopes up several feet

from the waters edge to where it levels out in
the surrounding area. In the flat area above the
river, were found a small zipper bag, an overcoat
a hat and a blanket. The gipper bag was closed,
and the contents were neatly packed therein

(Tr. 125). There were blpood stains on the 2 logs

in the area, one on the ground and one on the
overcoat, and no other bloodstains in the area

of the body (Tr. 125, 130). No examination was

made to determine if this was human blood ('I'r. 236),
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in his own behalf. Defendant testified he arrived
in Ogden about May 13, 1959. He had been in
Ogden for a short time in 1956, and other than
that was a stranger. Defendant is an alcoholic,
and met an acquaintance, George Corcoran, who
made arrangements for defendant to stay at the
Alcoholic Rehabilitation Center (Tr. 275).
Defendant moved into the Center May 17, 1959

(Tr. 165). He was unable to obtain work and
spent the next few days doing odd jobs at the
Center. Hs obtained work on May 21, and was

paid $8.00 late in the afternoon (Tr. 319). This
was defendants first chance to start drinking, so
he took his few belongings from the Rehabilitation
Center, stole a wrench that he could resell

(Ex. 0) and went down town. When he could find
no employment at the Union Hall, he decided to
catch a train and move on west (Tr. 279). He
tried unsuccessfully to sell the wrench (Tr. 278)

and then had a beer and two drinks of whiskey in

a bar. He had eaten nothing since btreakfast at
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6 AM. that day (Tr. 283). Then defendant
arranged for the purchase of two bottles of

Tokay wine, and drank one of the bottles with
two other men. Next he obtained two more bottles
of wine and went to the hobo jungle to wait for
the train west. Sitting there, he drank another
bottle of wine by himself. After an hour or so,
McCall, whom defendant had never seen before,
approached and they started to talk., Amost
immediately, McCall asked defendant for some of
his wine, and when defendant refused, MeCall
attacked defendant (Tr. 282). They fought, and
defendant struck at McCall with the wrench as
well as his fists. (Tr.282-283). When the fight
ended McCall was in the water, and defendant left
the area as fast as possible, He caught & bus to
Salt Lakq City, stayed there overnight, sold the
wrench, and during the next several days mads his
way to California on freight trains, drinking

constantly,

He was arrested at his ex-wife's home 1n
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ARGUMFNT
POINT I.

THE COURT ERRED IN LENYING DEFENDANT'S MOTION TO
DISMISS THE CHARBE OF FIRST DEGREE MJRIER AT THE
CLOSE QF THE STATE'S CASE.

POINT II.

THE EVIDENCE IS INSUFFICIENT TQ SUSTAIN THE
CONVICTION OF THE DEFENDANT.,

These two points will be argued together
because they present the same question, whether
the evidence is sufficient to support & conviction
of first degree murder. Defendant was convicted
of the category of first degree murder set forth
in Jury Instruction No. 8, wilfull, deliberate,
premeditated and with malice aforethought. This
court has often characterized the State of mind
necegsary under this statutory definitien. ate

court said

#There must be a previously thought out
intention to kill the person killed after
a deliberate or cool weighing and conslder-
ation of such plan.®

Again, in State v, Trujillo, 214 P. 2d 626,

this court said
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Wt % # the elements of deliberation and
premeditation - elements that imply a cool
weighing and consideration of a means of
accomplishing * % 34,

Mr. Justice Wolfe, in a concurring opinion in that
case said

"The ressoning is that the elements of
tdeliberate' and *premeditated! not only
negative the idea of hurried thoughtless
action in the face of an unexpected situation,
but reasonably imply some opportunity for
careful thought and weighing of wvarious
considerations as well as the presence of
some plan or design, though length of time
avallgble for deliberation is not the
contpblling element so0 much as is extent of
the reflection, in which connection age and
experience of defendant should be considered.®

At the close of the State's case the total
evidence of deliberation and premeditation lay in
(1) the condition of the body, (2) the condition
of the ground, (3) the testimony of witness Coil,
and (4) the statement of the defendant.

(1) The body of deceased showed that he had
been drinking (Tr. 88); that the deceased had been

struck only four times with the wrench (Tr. £8);
there was an abrasion on the nose, possibly admin-

istered by a fist.
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\2)  che corditior of the gro'nc was s.g 1ii-
(ant only in that it showad no evwiderce ~f a brly
heviag beer dragged f ~on the fight arsa Lo ths
YLt A,

(2} The Lestlmony o witners Coil can be
‘argely ignorec ‘iecanse (&) it wBL xior to s w'd
1t, as will be hereinalier argued sni {b} als
credibiiity and obssrvations were s0 Impeachod on
cross-examination that the Jjury could net oaas
any {inding of prewmeditation thereon.

(<) Trs stitemont (Ex. P, o7 defendsn®
¢ owed thel de'erdsot ana de:cegsed hau ~sver met
unt:il a few minutes before the {ight, that defendant
wis 'half-dunk?; %hal deceased attacksd defenia b
suddend y; .0 what the intention to take the U fe
of deceased ~sas form:d after the fight wa «taried
I 1oring for a man=mit the discreps:nclsi betweern
the statement produced by ihe siatc and she physicel
facte produced by the stave, it 1z sumitteda there
ias mothing in the statement or Lhe physical facts,

or bo%th together, that will spport a finding o1

S TITO CF TR - =& Machine-generated OCR, may contain errors.
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Zven if tne taisuant vere to e glween full
wadence by the jory (hich it is noi smtdtled ™
Lowouse of discrepancise and clrcunitaices surrouniing
if.s execution) th~ statameni 1 zei” swppllas -o
deliberation. melice or premeditation [% 2omp-ete.vw
negabtives any opportundiy of *cool blond!' or =
woighing 2nd consddering of .he act, [t in fant
shows the killing wes decne in e tabte of inuox
cation after sudden and unprorolked a.Lecc Dy tie
decsased, a tolal suranger.

A cage slmilar in evidence to ld: s tne
cage of Htate vy, Martines, Wyoming, 342 P. 2nd
22l Here %he only ovidence of delibersuvion ana
pra editation was conteined in the confession of
vre dofendant. This confession shiowes W wiq ®Tne
deceusged had been carcusing together whe night
tefore, had a lot te drink. exchanged hested
words snd the deceamed had offersd to fight the
cefendant, They returned o tha burkheuse, and

each lay down in his own bunk for the evening,

-12-
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The delendant did not sleep, but thought aboul

it and decided that deceased was going Lo kil

hir zn the night. Delendant got up oubl of bed,
went to a nearby housz and obtained s gun, returned
and shot decexwed in the hesd widle he lay in e
bunk. The Supreme Court of Wyeming said this
confession must be considered in its entirety,

and when so considered failed t¢ show premeditabed
malice.

Wle are fully cognigzant of the mile that
the exculpatory part of a confeevion need
ot be believed, (citing authoritiea)
However, we think thal if sny essential
element of the crime is negatived tw the
corifession, then that ecssentiel element
mat be supported Ly other svidence before
there can be 8 valid cenvietion. In

Bagan va, Hate, 58 Wyoming 167, 122 P,
nd 215, 225, approved in State ws. Helton,
73 Wyomdng 92, 276 P. 2nd 434, we said,
*The admission of homicide must be considered
ir conrnscbion with any mitigating or
exculpatory statements made in connectien
therewitn,®

The court sccordingly held that first degree
murder had not been ghown, and returned ihe case

40 the District Court with directieng Lo resentence

the defendant tc second degree murder,

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by 1 yah State Library.
Machine-generated OCR, may confGt i1 Qe



After conciusion of the State's case and
denial of defendant's motion to dismiss the charge
of first degree murder, defendant took the stand
in his own behalf. His testimony confirmed the
attack by deceased, the fight, and his subsequent
flight, but denied any intention to take the life
of the decedent. He testified it was a fight,
pure and simple, with blows being traded back and
forth and when the fightended McCall was in the
water, His testimony supplied no evidence of
prameditation, and negatived the intention to kill
expressed in the statecment. We recognize that
in a case such as this, the jury is not bound to
believe the wversion recounted by the defendant,
who is the only witness.

106 Utgh 116, 145 P. 2nd 1003. However, in erder

to convict the defendant, there must be other

admissible evidence to supply the other elemente;}
i.e. the mere fact that the jury does not believe
the defendant does not in itself constitute evidence

to sustain a conviction. Since there is no other
- 14 -
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evidencs of premeditation. ®h~ ciarge of firod
degree rurder mat {0 .,

We recognizs tiae mere “scyw that %nis killi g
occurrec a3 » result of a fight or icuffle, ls
ot enough to ruie out {irst degree, State v Ne2al,
12 Ve 93, 234 P. 2nd 1053, Our contention is
Lnat here there it no other svidence of premeciis
tion: wnile in the Neal! case and Sue Russell case
of.her fects swrrounding thaldl ing supplisd pre
meditatlon. Pecple ws. lgwsrd, Cals, 295 B, 333

is & cage similar in facts. The State prowes

death by a hamper blow, and offered defendant?s
cenfession that he had hit the deceas=d with a
hammer following a querrel and an attack by
dacegsed won delendrnt . The cowrt Neviriea &
conviction of 1irsv degree mur.usy, S&-.ge

*In zne present case, the pro.ccviion raliasd
principally on ths daie.dasnt’= confeszlicn
to prove his comnection ith the cifense.
If the confessicn be Wuregirded, th. r.coruv
ie entirely destitute of svidence Lendiiyg
to establish the circuuwstances and condli‘c.s

actually exi:ting lust prlor to snd ot he

-
i
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the following evidence: (a) defendant was held
in Oakland jail under a suicide watch, (Tr. 92),
(b) Inspector Good had defendant brought into the
interview room, said he had been told defendant
had admitted a killing, (c) introduced himself
as a member of the police department. Then over
defendant's object.ion that no foundation showing
the confession to be voluntary had been made, tﬁe
court allowed the witness to recount the oral
confession. In the case of State v. Crank, 105

Ut. 332, 142 P.2d 178, this court set forth the
rules for admission of a confession:

"In laying a foundation for offering the
writing, if a written confession, or the
conversation, if an oral confession, the
State will ~f course be required to show
the time and place of the conversation or
the writing and signing of the instrument,
and also what is generally called a prima
facie showing that it was the free and
voluntary act of the accused.®

In a concurring opinion, it is said

#"That the State has the burden of persuading
the court that the confession was voluntary
by a preponderance of all the evidence on
that question.®

Again in the same case, the court dpproves a ruling
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that the confession will be received unless
attacked by evidence of an improper inducement,
and then in case of doubt leaves upon the prose-
cution the burden of conﬁincing tiie court of the
admissibility.

Other evidence elicited about the confession
included (a) defendant was not advised of his rght
to consult an attorney, (Tr. 113); (b) defendant
and Inspector Good discussed this for perhaps one-
half hour, and then Good wrote the confession out
in his own hand; (c) No other persons were present
while the statement was taken, although a stenographer
and other officers were available (Tr. 109);

(d) defendant is sightless in one eye, and has

weak vision in the other, and his eyes tire rapidly
if he reads without glasses (Tr. 191-192); (e)
defendant did not have his glasses when Exhibit P
was given to him to read, and although he looked

at the statement, defendant testified he did not

read it (Tr. 289).
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Exhibit P is very difficult to read for a
person with normal vision. Inspector Good testified
he read the statement to defendant, but he also
testified it was read to defendant on June 10,

1959, which testimony was flatly contradicted by
Lt. Stephens, a witness at the June 10 signature.
(Tr. 228). We submit the court should scrutinize
the language of the statement carefully - that defenda
hit McCall 8 or ¢ times with the wrench in addition
to the first blow (McCall was struck 4 blows with
the wrench, not 9 or 10); that defendant hit

McCall while he was lying 'helpless! on the gromnd;
the exact moment when defendant decided to finish
the life of McCall; the reference 3 timea in one
paragraph to the doing of an act to make certain

of McCall's death.

The mere fact that a2 confession was not
induced by any promise or threat will not necessarily
render it admnissible as voluntary. Whether a

confession is voluntary depends on the facts of

the particular case, and factors which should be
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considered are sex, age, character, disposition,
education, and previous training of accused, his
mental qualities, his physical health and his
surroundings, as well as the nature, content, and

import of the confession itself. 22 C.J.3. Criminal
Law, Sec. 817 (C).

"In determining whether a confession was
voluntary there must be taken into considera~
tion the age and intelligence of the witness,
the place and conditions under which the
statement was made, the circumstances that
invoked the conversation, as well as the
nature, content and import of the statement

itself.f" State v, Johnson, 95 Ut. 572,
83 P. 2d 1010,

We submit it was error to admit defendant's
written and oral confessions into evidence.

POQINT IV.

IT WAS ERROR TO EIND DEFENDANT OVER FRQM THE
PRELIMINARY HEARING TO THE DISTRICT COURT QN A
CHARGE QF FIRST DEGREE MJRIER.

At the preliminary hearing, defendant's
written confession (Ex.P) was admitted into
evidence on the basis of the testimony of Lt.
Stephens. This testimony was that on June 10,

1959, he met defendant in the Oakland jail, talked

to him smm /asjﬂmrt/ tm, /aaked udei‘endamutos read
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the statement, which defendant appeared to do,

and said "is that sbout true. Is that the way

the thing is?" (Preliminary hearing Transcript
Page 57), to which defendant said "Yes®#, No
evidence was offered concerning the conditions
under which the statement had been executed eleven
days earlier, and at this time the statement was
not read to the defendant. Over dafencantts
strenuous objections, the statement was admitted.

No other evidence was shown to substantiate
the charge of first degree murder (the conversations
Lt. Stephens subsequently had with defendant showed
no premeditation or intentional killing.)

Thus, if the statement had been excluded, the
court would have had no evidence befors it to pwove
commission of the offense of first degree murder.
The State must offer proof that the offense charged

was in fact committed. In Application of Rolls

(Nev), 288 Pac. 2nd 450, the defendant was charged

with mayhem, and the proof adduced at the preliminary
stage showed that defendantis, in a fist fight,

e loss of eye e Court
cau’ed the// /olpponevxt t/“kxl / dig lsr / ol d by ;a/l stitute FI-W M /?h Co
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held that an intent to maim was a necessary element
of the offense charged, and since there was no
evidence of such an intent, the defendants must

be discharged at the preliminary stage.

The Wgufficient causs®, requirement of our
statute, 77-15-19, U.C.As 1553, relates to the
comection of the defendant with the offense, not
to proof that the offense has in fact been committed.

People v. Asta, 60 N.W, 2nd 472, There the court said:

#The matter of fYprobable causet!, as the
exproession is used in the statute, has
reference to the connectien of the dsfendants
with the alleged offense rather than %o the
corpus delecti, that is, to the fact thati the
crime charged has been committed by some
perscn or parsons.®

Showing the commission of a homicide, and
nothing further, does not provide proof of first
degree mumrder. People v. Howard supra. 4z tothe
adnisgibility of the statemeni, we cite the ergu-
ments contained in Point III, supra; and the added

eircumstance that at the prelirdnery hearing, np
evidence was given concerning the taidng of the

statemont. Ths most that can be said is that on
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June 10, defendant was afforded an opporturmity

A -

to read the statement and thereafter signed it.
POINT V.

IT WAS ERROR TO ADMIT INTO EVIDENCE THE TESTIMONY
OF THE WITNE3S RQBERT COIL.

The testimony of this witness was extremely
important, because by his testimony the State

attampted to show that defendant and McCall had

associated at least two days before the death, and
further that they had argued over money and scuffled
the day before the death. If believed, this
would, of course, be cogent evidence of premeditation,
and also refute defendant's testimony that he and
McCall had never met.

Upon direct exsmination, Coil idemtified the
defendant, and then said he 'resembles' the men
with McCall., This was the extent of hls identification,
and he refused to say definitely that Warwick was
the man he saw. Further, he testified that MoCall
was about 5 feet 10 or 11 inches (Tr. 198) and

—23-
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Warwick about 5 feet 6 inches, so that McCall
was L or 5 inches taller than defendant. Actually,
McCall was 5 feet 5 inches (Tr. &) and Warwick
is 5 feet 104 inches (Tr. 295). Coil's employer
testified Coil had very poor powers of observation.
(Tr. 253-254). The identification was made by a
police officer showing Coil a picture of McCall,
and also a picture of Warwick, with no other
pictures available. Although Coil was interviewed
by police immediately after the desath, he made no
mention of the slleged altercation until over 4
months later.

We realise that generally an identification
short of absolute certainty is admissible, with
any deubt going only to its weight. kuever;‘in
this case the entire evidance of premeditation
rests on the identification of Coil. Under
these circumstances, it becomes more than another
piece of evidence for the jury to weigh and consider,

it becomes the Statet's entire case of first degree

—~2-
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murder. It could never be said that this
evidence is sufficient to establish beyond a
reasonable doubt that defendant was with McCall
prior to their meeting on the banks of the Ogden
River. In the case of Phillips v. State, 297 S.W.
2d 135, the only evidence identifying accused was
®This man locks like one of the men that came into
my place.®” which is almost identical with the
identification of Coils This identification was
held insufficient and the conviction reversed.
It is submitted the evidence should not
have been admitted over defendant's objection,
that the hearsay evidence as to what was said
should
(Tr. 195),not have been admitted because it was
not established that defendant wes present at the
time. Further, it is submitted that this evidence
is totally insufficient to sustain a conviction of
first degree murder by premeditation.
POINT VI.

IT WAS ERRCR TO GIVE INSTRUCTION #24a TO THE JURY.
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Instruction 24 A reads as follows:

"The right of a self-defense, although
justifying the infliction of injuries upon

an assailant under certain circumstances,
does not justify a continuance of the attack
upon the assailant after he has been disabled
and rendered incapable of inflicting further
bodily injuries.

#Thus where a person is attacked umer
circumstances which justify his exercise of
the right of self-defense, and thereafter

he uses such force upon his attacker as to
render the latter incapable of inflicting
further injuries, the law of self-defense
then ceases to be operative in the former's
favor., If, under such circumstences, the
person originally attacked thereafter inflcts
further injury upon his attacker, such injury
is not justified but is unlawful, and if
further injury proximately causes the

death of the original attacker, the person
inflicting it is guilty of a felonious
homicide even though his use of force was
lawful up to the time that he rendered his
assailant incapable of inflicting bodily
injuy upon him.%

Defendant excepted to the giving of this
instruction (Tr. 361). We do not contend the
instruction erroneous, but merely that it is
incomplete. In other words, the 3tate sought

to show further attack on McCall after he was hors

combat, and this inatrwtion carrect.ly gavethe

Sponsored by the S.J. Quir Law Library. Funding for dig vided by the Institute c /1«/ and Libra
I.I/?I'(/l:\'S(’/'\’I(‘(’.\ an ct, ¢ / / ed by the Utah State Librc
/()( R

TR @ &ltt.:ko The defenss




theory was that Warwick lawfully defended him-
self and his property, and made no further attack
after McCall was through fighting. However,
Warwick left McCall possibly unconscious and in
a position of great danger (the river) without
trying to help, Once the fight was over (if
defendant lawfully resisted) he had no duty to
rescue McCall from his position of peril,

Therefore, if the court instructs as to the
duty to refrain from further attack when the
fight is over, it should have completed the
instruction and presented defendant'!s theory,
namely, that defendant had no duty to go to
McCall's aid.

POINT VII

IT WAS PREJUDICIAL FOR THE STATE TO ASK DEFENDANT
IF HE HAD BEEN ARRESTED FCR ASSAULT TO KILL.

On cross examination of defendant, he was
twice asked (Tr. 315-317) if it was not true that

he had been arrested in Oakland some 7 days after

he left Ogden on a charge of 'Assault to Kill?,
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previously testified that he had been arrested
for being drunk at his ex-wife's house.

Thereafter, on rebuttal, the state called
Lt. Stephens, and attempted to prove through his
testimony that the charge had been assault to
kill. Lt. Stephens did not have a copy of the
arrest sheet, nor had he ever seen the original
(Tr. 327). A1l the witness had was a copy of
an investigation report apparently made out by
an Oakland police officer. This was not admissil :
evidence, and was properly excluded by the court
(Tr. 330); but by forcing defendant to object to
the line of questioning put to the witness, the
State succeeded in getting to the jury the
impression that defendant had in fact been
arrested for assault to kill, even though his
testimony to the contrary was unrebutted.

This would not appear prejudicial, but we
sutmit that since it was so close in time to the

McCall fight, the jury might well have considere: .
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CLUS
Defendant respectfully submits that the
conviction of James William Warwick is not
sustained by the evidence, and should be set

aside.

Respectfully submitted,

RICHARD W. CAMPBELL
Attorney for Appellant
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