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STATEMENT OF THE KIND OF CASE

) This matter comes before this Court for review of a
€Portand Order issued by the Public Service Commission,



after plaintiffs filed a Petition for Re-Hearing
denied by that Commission. Cases numbered ¢ _—
and 10360 all seek to review the same Report an, .:W
and are consolidated for Appeal before the above o
Court.

Whirh
et

€nlile;

DISPOSITION IN PUBLIC SERVICE COMMIssiox

The Public Service Commission granted defendan; -
coff Company, Incorporated authority o serve as cr,.ﬁ;
mon carrier under Certificate of Convenience and Necesgy
No. 1162-Sub 5 “in the transportation of emergency stup
ments of contractor’s supplies, contractor’s equipment, ,;
parts thereof”’ as more fully set forth hereinafter.

RELIEF SOUGHT ON APPEAL

Plaintiffs submit that the Order of the Public Servie
Commission, so far as it affect these plaintiffs, should b
set aside.

THE FACTS

Defendant Wycoff Company, Incorporated, applied
the Public Service Commission for a certificate of conver
ience and necessity to operate as a common motor qﬂﬂ
of contractor’s equipment, equipment parts and supples
a scheduled service, excluding, however, commOd_i"”m
bulk and commodities which because of size or weight ™



- ~pecial equipment, and any shipment weighing in
of one thousand pounds, the territorial scope of the
- ysportation to be statewide over all highways within

<ate of Utah.

manufis are holders of certificates of convenience
. neeessity as set forth in the abstract (P. 32-33) and
fullv discussed hereafter, and together with numer-
,,»mer' common carriers, protested the granting of the
Lrificate requested by defendant Wycoff Company,

iy orporated.

Plantiffs operate bus services for the transportation
: passengers, their baggage and express between Sait
ke City and Park City, Utah; Salt Lake City and Bing-
-.m Canyon, Utah; Salt Lake City and Ely, Nevada; and
xlt Lake City and Tooele, Utah, and intermediate points.
insofar as this hearing was concerned, the Ely run would
» considered to terminate in Wendover, Utah, since the
mmainder of the run is without the state and not affected
ty the Wycoff application.

After extensive hearings, the Commission entered its
(irder January 14, 1965, which in substance granted the
plication of Wycoff, subject to a definition “The phrase,
‘uatractor's supplies, contractor’s equipment, or parts
thereof” as used in this order shall be construed as meaning
"¢ supplies and equipment, and parts thereof, which a
fontractor utilizes in the performance of his work; it does
ml‘lnclude materials or supplies which the contractor
Tignt use or consume in the course of his work or which



become a part of any construction. At the time oy ,
ment the ultimate user must have been 1denty,..
contractor, or the intended use of the commoaiy: ¢,
contractor fixed. in order to fall within the phra pes,
fore defined, and the transportation here:n 44

The complete Order is before this Court a: one .
tiffs” exhibits.

THE ARGUMENT

. The basic position of plaintiffs is that the evide.
submitted to the Public Service Commission is insuffice
and inadequate and does not support the Commusir.
findings and order that a necessity exists for such a sere
within the territories already served by plaintiffs.

I1. The action of the Commission is capricious ani
bitrary insofar as it affects these plaintiffs, and the Orde
will permit the destruction of plaintiffs’ businesses, smx
plaintiffs rely heavily upon express revenues to mamnt
their operations; and these revenues should not be diven#
to other carriers when there has been no showing of 2
cessity for such additional service in the territories covert
by plaintiffs.

I11. The Commission’s definition of *‘contractors S¥*
plies, contractor’s equipment or parts thereof” i £ a
biguous and uninterpretable as to make enforcement i
practical if not impossible.




POINT 1

VDENCE IS INSUFFICIENT TO SUPPORT THE

- i .G8 OF THE COMMISSION.
i support of the application of defendant Wycoff
+1.nv Incorporated. there appeared before the Com-
Lo pumerous witnesses from Salt Lake City and other
- within the state of Utah who testified generally that
d use the type of service proposed by Wyecoff as
.iplement to existing service and in order to have more
s .ce< available from which to select a carrier. Indeed
. eral of these witnesses if not all testified that they were
r ot already using the services of Wycoff. However, very
«w of the witnesses who testified in behalf of the appli-
«ion ot Wycoff had had any dealings in the territories
~aered by plaintiffs. Virtually all who had conceded that
wservice of plaintiffs insofar as their territories extended
wie satisfactory, adequate and dependable. No witness
puaared in behalf of the applicant with affirmative testi-
wny showing necessity for additional express service in
v territories served by plaintiffs. The majority of the
*iliesses who testified in behalf of applicant conceded that
i1 would like to have available a multiplicity of service
“r *heir shipments, so that they could pick whatever car-
"¢ might be most convenient at a particular moment; and
™0y of such witnesses did not seem to recognize the

"omomic consequences of unlimited competition between
arriers,

The evidence submitted to the Public Service Com-
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mission is totally insutficient and Madequate g,
support the findings and order that 4 Necess ‘
such a service within the territorie. ‘
plaintiffs. This position could perhaps he = .

stated to be that not only was the evidence sty .
inadequate to support the findings and orde
no evidence of any type was Introduced

already op

r oty

10 estahy -

requisite necessity as to the territories ferved ovon,-

Plaintiffs are certain the Court is aware of t'r;»; o

for a careful study of the abstract to APPrecate po -
position and the objections to the (,,‘unxmu\qor*.\‘w;w
it affects plaintiffs. The task of this Court is wel .o
as stated in the case of Mulcahy . Public Serru -
mission, 101 Utah 245, Page 249:

“It has been repeatedlv held that a review o -
Commission’s Order is limited to a determinatr,
whether the Commission acted within the zuox
its authority, whether the order has any substa.
foundation in the evidence. and whether anv -
stantial right has been infringed by such ord:r

The Court further stated in the Mulcahy case. «ux”
at page 262:

“An applicant desiring to enter a new lerr"ﬂff; ‘.
to enlarge the nature or type of the sevice ;;,
permitted to render must therefore show Lha;‘{;"—
the standpoint of public convenience and nev oy
there is a need for such service: that the i\b'»m
service is not adequate and com'epxenl Jt‘g";’
his operation would eliminate such made?:d S
inconvenience. He must also show that the 'Lae'ﬂi
welfare would be better subserved if he ret
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e, orviee than af the existing carrier were per-
11 ter do so. The paramount consideration is the
oit to the public. the promotion and advance-
"”. of 1ts growth and welfare. Yet the interests
" ine existing certificate holder should be protected
. pir as that can be done without injury to the
1 1uhe, cither to it present welfare or hindering its
qirure growth, development and advancement.”

Law i tnis respect was reiterated and approved

Tien
won Lagint & Traction Company v. Public Service Com-
o i Utah 9 wherein the Court, after quoting ex-

wavelv from the Mulcahy case, said (Page 114):

't the need for new or additional service exists, it
:x the duty of the commission to grant certificates
ot comenience and necessity to qualified appli-
«ants. but when a territory is satisfactorily serviced
and 1ts transportation facilities are ample, a dupli-
cation of such service which unfairly interferes
with the existing carriers may undermine and
weaken the transportation setup generally and thus
deprive the public of an efficient permanent serv-
we. True, existing carriers benefit from the re-
-ricted competition, but this is merely incidental
in the solution of the problem of securing adequate
and permanent service. The public interest is
paramount.”’

This Court considered a Commission order involving
"ol the same parties under highly similar facts in
vske Shore Motor Coach Lines, Inc. v. Bennett, 8 Utah
+AUpage 296 it stated:

“When a carrier applies to institute a new carrying
ervice. the Commission must take into account.



not only the immediate advantag « . ...
of the public in increased service, gnd 1., zﬁp’.,' [
ing carrier in permitting him to enlarge. v |
of his business, but must plan lOnL'vl'dput-J‘ o
protection and conservation of carmer \er« ‘
that there will be economic stabiliry and ml“, , '
of service. This obviously cannot be dope n,g '
existing carriers have a reasonable degree o o ‘

|

tection in the operations they are maintaimy,

Further, at page 297:

“Proving that public convenience and ne e
would be served by granting additional carrer ,.
thority means something more than showine o
mere generality that some members of the put:
would like and on occasion use such type of trax
portation service. * * Our understanding of ti
statute is that there should be a showing tha e
isting services are in some measure inadequate. &
that public need as to the potential of busines -
such that there is some reasonable basis in X
evidence to believe that public convenience and r:
cessity justify the additional proposed service”

At page 297:

“The import of applicant’s witnesses was tha
would be convenient and desirable to them © hav:
another carrier available for quick transportat
service, including pickup and delivery. It 12 "*“;
ous, as they without exception admitted. thal e
self interest would be served by having more
riers with more frequent schedules. _In short. &
speediest and cheapest transportation ldpf:d "
which purpose an additional carrier wou ! e
serve. In other words, from their point of Vie¥. =~
more carriers the better. This is quite undersiant
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b hecause they were in no way concerned with
D hahah

v lang range planning hereinabove referred to,
. .ith keeping existing carriers solvent and in

Aperation”

 Court 1> urged to note that the precise same facts
S oomstant case, W W. Clyde and Company is not
.. 1o using the services of Lewis and Bingham from
. o1 Tooele. Park City, Bingham, Delta and Wen-
(A raelr services were convenient. (Abstract p. 10).
. sgupment Company representative Paul Orten stated
meofar as the witness is concerned the services of
i and Bingham have been satisfactory. (Abstract p.
. Leo A. Crandall of Strong Company stated that his
.rpany has had no work in the areas served by Lewis
« Bingham. Reg Crane of Rocky Mountain Machinery
“mpany stated that the services of Lewis have been com-
-sely satisfactory. (Abstract p. 18). Tiago Construction
mpanv has had no occasion to use the services of Lewis.
wstiact po 20), nor has Fife Construction Company (Ab-
“ract p. 22y, Arnold Machinery Company’s witness was
cererally acquainted with the services of Lewis and Bing-
Wt and the services appear to have been satisfactory
ibstract p. 231 Heiner Equipment & Supply has used
«%.» and Bingham without complaint (Abstract p. 25).
Aerch Electric has never used the services of Bingham
" «ewis tAbstract p. 26). Amco Equipment Company has
«d the services of Lewis and has found it satisfactory
Astract p. 28). Bailey, Inc.’s witness stated that Lewis
fﬁd Bingham have been handling shipments, and that
‘Mpments handled by Lewis to Wendover have been sat-
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isfactory (Abstract p. 32). Whereip has

he geters
Wycoff Company, Incorporated met its bur )

den [0} O

Referring again to Lake Shore

Motor Cogeh L
Inc. v. Bennett, supra, at page 298:

“Nevertheless, upon a survey of the record e ¢, |
no witness that made showing for the defengr |
that he was aware of the extent of the ser-
presently available; that he had attempted to rye
use of them and found the services wanting
did the witnesses express actual dissatisfacuon Wi
the services presently offered. There being no sut
evidence, we see no basis for a finding that putix
convenience and necessity require agdition;
service.”

POINT II.

THE ACTION OF THE COMMISSION IS CAPRICIOU
AND ARBITRARY AND WILL PERMIT THE Dt
STRUCTION OF PLAINTIFFS' BUSINESSES.

Joseph M. Lewis, Executor of the Estate of Orxx
Lewis, doing business as Lewis Bros. Stages, and 'Sfacrfw’:
of Bingham Stage Lines, a Utah corporation, testified m
respect to the transportation services of these camﬂ‘
These plaintiffs hold authority for the transportaton ¢
passengers, their baggage and express in i.ntrastate‘t.fsl; |
merce between Salt Lake City and Park City, U@~ .
Lake City and Bingham Canyon, Utah; Salt Lake City?
Wendover: and Salt Lake City and Tooele, Utah gervind

y
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_..rmediate points. Mr. Lewis testified that all passenger
“,.nts nave facilities for handling express; that the ve-
. n fact have capacity to transport more express than
.:;:'Erllllﬁ' tendered. For the year 1963 on the run from
" ke City to Tooele 30.007 per cent of revenue was
ress (rom Salt Lake City to Delta, 60.03 per cent was
e, 10 Wendover. Utah, 12.96 per cent was express;
. the run from Salt Lake City to Bingham Canyon,
‘ ‘;»4 L went was express. Lewis Bros. Stages’ operating
e for 1963 was 97.909. Of the total income from all
.uces express represented 9.18 per cent (Abstract p.
4. Mr Lewis similarly testified with respect to the
.rakiown of passenger and express revenue to March 31,
wd as follows: Tooele, 33.822 per cent express; Delta,
+.i.s per cent express; Wendover, Utah, 15.577 per cent
«~press; Bingham. 4.10 per cent express; Park City, 6.317
- cent express. Express is transported on all schedules
ind included in that express are contractor’s equipment
.d supplies. tires, repair parts and similar objects (Ab-
‘aet p. 34).

The testimony shows clearly that express has been of
lai importance to the continued operation of plaintiffs’
s lines to the small communities which they have served
.'Jlrso many years. Transportation of express has been one
" -he major stable income producing factors making pos-
«ble plaintiffs’ passenger service, and without such reve-
WEN would be extremely doubtful if plaintiffs could
"nlnue to operate (Note Lewis operating ratio of 97.909,
*th 9.18 per cent of income from all sources being express
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r4

revenue). It becomes obvious that if plainuffs p. ...

to discontinue passenger operations because iy,
express revenue several of the territories serye| mu;:.
be isolated without public passenger transportation  ,..
type. The defendant Commission, through it p‘ewl N
Order, has reduced or eliminated sources of revenue 4
in turn reduces or eliminates plaintiffs abil;y
the public.

Uy

‘"
iy e

The Commission has disregarded and failed 1y -ong..
its duties and obligations to supervise and regulate :rr
state passenger and express transportation. ha\;mg N
the convenience, necessity, welfare and needs of the pun.
as well as the interests of the small common carrier s«
must look to the Commission for the protection and consx:
eration necessary to allow it to compete for and pmvi
service in the communities now served.

POINT III

THE COMMISSION'S DEFINITION OF "CONTR4-
TOR’S SUPPLIES, CONTRACTOR'S EQUIPMENT 2
PARTS THEREOF” IS SO AMBIGUOUS AND UNIY
TERPRETABLE AS TO MAKE ENFORCEMENT ¥
PRACTICAL IF NOT IMPOSSIBLE.

The Commission defined the commodities to be as
ported as follows: “The phrase ‘contractor’s suppllé-“‘
tractor’s equipment, or parts thereof’ as used in lh’”'“
shall be construed as meaning the supplies and equipme*
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rts thereof, which a contractor utilizes in the per-
" of his work: it does not include materials or
Jwe vhich the contractor might use or consume in
““k;.-“:sc of his work or which become a part of any con-
uon At the time of any shipment the ultimate user
. have Deen identified as a contractor, or the intended
_of the commodities by a contractor fixed, in order to

| .ithin the phrase heretofore defined, and the transpor-

S net

monerelll suthorized.”

i

“efendant Wycoff moves mail, newspapers, film,
s contractor's supplies, the commodities of the Supply
~uision. magazines and express all in the same vehicle at
o» same time (Abstract p. 6). Witness Young for defen-
ane indicated that if the shipment was to go to a con-
cructon site or was in some way associated with a
satract situation. and provided it involved parts and
.apiies ~whatever that means!) Wycoff would conclude
.t 1 has the authority to handle the movement. Exhibit
7 which exhibit consists of freight bills supporting
wxubit No. 4, discloses boxes, cartons, crates, etc. (Ab-
et p. 71 There is no indication that the defendant Wy-
“factuelly knows or endeavors to find out what specific
tm s tendered for carriage, nor that under the authority
< Commission here granted it would attempt to discern
'"gomems of a shipment tendered. Plaintiffs respectfully
fmn?it that it would be all but impossible for the Public
*nvice Commission to police such traffic, or in the inves-
;‘?::lit:};freof in fact to determin.e (or hz}ve any means
nnon_, " ccould"determme) what is contained in ‘“boxes,

fates.” It would appear that the defendant is
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virtually given the discretion 1 Provide why,

‘ 2! gonem
commodities service it cares to provide inoon )
its contract haulage., and thus obtain additiony;

at the expense of regulated common carriers

NN 0L 3.

T8y Ny

It is respectfully submitted that the Order of +ne oy

lic Service Commission, so far as it affects these g,
should be set aside.

lajrre

Respectiully suhmr el
DAN B SHIELDS
JOSEPH 1P MeCARTHY
IRENE WARR
Attorneys for Plaintiffs
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