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IN THE SUPREME COURT
of the

STATE OF UTAH

<FPH M. LEWIS, Executor of the Estate of
w0\ TEWIS dba LEWIS BROS. STAGES,
T UNGHAM STAGE LINES, a corporation,
o Plaintiffs, Case
V3. No.
LRt SERVICE COMMISSION OF UTAH: 10351
sy < BENNETT et al. its Members; and
W1 OFF (OMPANY, INCORPORATED,
Defendants.
—mTos, ThUCK LINE, INC, UINTAH
cpr i HTWAYS, a corporation, MAGNA-GAR-
'L TRUUK LINE, a corporation, and LINK
TRUUKING. INC.. Case
Plaintiffs, No.
Vs, 10357
oBLIC SERVICE COMMISSION OF UTAH;
HAL 8. BENNETT et al, its Members; and
WYCOFF COMPANY, INCORPORATED,
Defendants.
7ARRETT FREIGHTLINES, INC., LAKE
“HORE MOTOR COACH LINES., INC. CON-
TINENTAL BUS SYSTEM, INC.,, AMERICAN
BUN LINER, INC., DENVER-SALT LAKE-PA-
“IFIC STAGES, RIO GRANDE MOTORWAY,

INC. MILNE TRUCK LINES, INC., PALMER Case

3ROS. INCORPORATED, MT. HOOD STAGES, No.

iha PACTFIC TRAILWAYS, 10860
Plaintiffs,

vs.

P|I,'I‘3LIF SERVICE COMMISSION OF UTAH;
h_-*_g S BENNETT, et al., its Members; and
WYCOFF COMPANY., INCORPORATED,

Defendants.

BRIEF OF PLAINTIFFS BARTON, UINTAH,
MAGNA-GARFIELD and LINK

Defendant Wyeoff (Company, Incorporated will here-
after be roferred to as Wycoff; defendants Public Service
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Commission of Utah, 1al % 1 Mt R ‘
. h ;;1;,{“: i
Donald Hacking will Depeatie, I

e
..‘l'.‘ v b 1 i .'.\ " L . '
mission: plamtites L. ple ML Lews B
Lines, Barton Truek Linve, o, Vevan p .
Magna-Gartield 't ol e Link ek, b o
Sl e
Freightlines, Ine., Lake Shog Movcs Coged, [

Continental Bus Svstemg Ine Aneriea, B 1y

Denver-Salt Lake-Pacifie Ntagres, |
Ine., Milne Truek Lines, fne, |
Mt Hood Stages, dba Pac. .

o T TANE .

Yo Grande Moo
"l Bro-, lhl'n!‘}mra
be referred to respectively as: Loewis, Binghan, Lyr -
Uintah, M & G, Link, Garretr, Lak.. Nhare,
American, Denver, Rio Grande:, Milne, }

Hood.

‘ontines

Yalnier, apd

STATEMENT OF THIE KIND OF CASE

This action involves an applicasion of Wyeoti fur -
Certficiate of Convenience and Necessity to operate a
common motor carrier of contractor's equipinent, par-
and suppliex in a scheduled serviee, exeluding, howere.
conmumoditics in bulk and commodities which beeguse
size or weight require special equipment and any st
ments werehinge inexcess of L0 poiinds, the terneee
scope of the application to be statewide over all higawe:
within the State of Utah.

DISPOSITION BY THE PUBLIC
SERVICE COMMISNSION OF UTAH
The Commission issued its report and order graptie

. . on notel
to Wyeoff authority to operate ax a comm
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el trausportation of emergeney shipments of
cpinr's supplies, contractor’s equipment or parts
oo schednled serviee, excluding commodities

vk or commodities which because of size or weight

neeial equipment and any shipiments weighing

e e

= iews 0 Loow pounds, between all points and places

il i>:ﬂ}|.
RELIEF SOUGHT ON APPEAL

Barton, Uintah, M & G, and Link, plaintiffs, seek
ot of the order of the Commission dated the 14th

v of January, 1965,
STATEMENT OF FACTS

fn addition to Barton, Uintah, M & G, and Link,
e are eleven additional plaintiffs seeking reversal of
4+ order of the Commission. The territorial scope of
evanons plaintifts differ and separate briefs are being
sritten by plaintiffs not herein specifically named. This
“atinent of facts will of necessity be limited to the pro-
wdings as they pertain to the plaintiffs Barton, Uintah,
M& . and Link.

Wyeoff, pursuant to its Certificate of Convenience
i Neewssity No. 1162-Sub 2, holds authority to operate
& deommon carrier by inotor vehiele for the transporta-
“hoof weneral commodities of 100 pounds or less in
ikt in a seheduled express service between all points
M places in the State of U tah, except between Salt
Lake City and Ogden, between Salt Lake City and Park
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City, between Salt Lake Clty and

»
i

tween Salt Lake City and Wendover g -

Lill\'(‘ (‘lt\ and T(NN'](', .\Hl'iw'f Porcertong 1w

‘ ! CNT e
forth in it~ Certificate of Convenpo,. and Newo o -
scheduled serviee <hall comeide iy, 1. e

newspapers. (CAbstract Lo The eyprow selidiii,
coff (kxhibit 30 will be used o CONM Ty -
tranxportation of contractor'« SO RIent, parts qre .|
plies unless changed and said chane.. Fepartag o

Comnussion. (Abstract 4)

Since May of 1961 Wyceott as heen servipe "
ment supply housex and contractors under o .
temporary authorities (Abstract 7). Fabibic 4 ey
a list of shipments purportedly involving contrac,
supphes and weighing in exeess of 100 ponnds b -
by Wycoff during a sixty-day period. It diseloses i
shipments to Vernal, Utah, which town ix locatsd 2
area scrved by Uintal and Link. In the area serv @
Barton, it discloses three shipments to Logan, Utah we
shipments to Willard, Ttah, one shipment to Desen’

.

Utah, and three shipments to Smithfield, Utah. It é:

closes no shipments to the western part of the st
Utal served by Barton and no =hipments into the 8¢
served by M & G. In determining whether or wi
shipment involves contractor's equipnent, parts @
plies, Wyeoft does not coneern itself with the actual o3

. . . . R 1310 k]
tract involved. If the shipment goes to a conll
situali

et
I

site or is in some way associated with a contract

. [ . Cox . "Uff o
and provided it involves parts or supplies, Wy
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vt it has autherity to handle the movement, The

sl diselose hoxes, cartons, erates, ete. (Exhibit
vatract 1)

4 Vernal, [ tal, Wyeoftf iaintains one one-ton truck
wover who lives in Vernal. Tt does not operate on

el

w e i Vernal and its xchedule departs from Salt

gt L rnal at 12:00 PALCIE a shipment is tendered
W et ;n'u-- 12:01 .M., the shipment would have to
e mtil he following day tor handling. (Abstract 8).
‘e wre no newstapers handled by Wyeoff from Salt
i te Vernal, Ttah, t Abstraet 6). Schedules into the
s «rvd by M & G and Barton are as disclosed by

At (Abstract X).

Supporting the application were companies and in-
svadnals engaged in the contraeting business and in the
wimess of selling contraetor’s equipment, parts and

“ppties. (Abstract 8-32). A summary of their testimony
it pertamns to Barton, M & (i, Link and Uintah discloses
1 follows :

W.W. Clyde and Company

This company construets airports, roads, dams, and
‘fidees and operates from time to time in all areas of
“ state of Utah. About 909 of its supplies come from
nult Lake City, Utah. Within the Salt Lake City area,
Ve Ivde and ompany provides its own trucking ser-

“4nd would continue to do =0 in the future. It has no
" for serviee into Salt Lake County. In the Vernal
2 the last job was approximately four to five years
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ago and it used its own CatpIment gy

WO
to do =0 except on an ciergeney hasis, 11w

. . . 7 IUREN
objection to using the servicees of Link o g ..

X
would prefer to use Link over Wyeary ).

would wet the freicht theve rira, |y Mt ],
Uintah has a schedule going to Vernal approy '
the same time as that of Wyeolt from Salr Lﬂﬂr-_..“.
Utal, and provided there is a Piek up serviee, the -
of Uintal or Link would meet 1l necds of W
and Company. The bulk of shipments are ip e ey

borhood of 100 pounds or less, and iy tact, many ;o
are 20 pounds or less. (Abstract 8-11).

Cate Equipment Company

Cate Equipment Company ix a retai) distriby
construction cquipment.  About 90% of its shipme:
constitute replacenient parts for their e(uipinen: a’
generally the contractor specifies the routing. The «
vices of Barton have been adequate. Within Salt Lar
County Cate Equipment Company is not supperis -
need for the services of Wyeoff, The peak period f -
calls from contractors is from 1:00 P, to 12:0 AY
and thus it could get hetter service from a carrier opery
ing schedules at 12:00 P.M. and at 5:00 or 5:30 PALfne
Salt Lake City to Vernal than it could from a car-
operating only one schedule daily at 12:00 PAL L
could have served its customers served by Wyeoff @
the Uintah Basin. (Abstract 11-13).

Strong & Company

N . 1 . . . ] ('t)mpﬂ.:
Strong & ('ompany is a general contracting
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e hiehway work. Hhe only item for which it
il e A= - :

Waooff s in the tran=portation of repair parts. In

Genjen ared neariv
*house by the Nalt Lake supplier and Wyecoff

S

all shipments are delivered to an

FETER R

g nsed on @ Ferw q-n\\-l'gt'l‘;(‘i(‘s ()nl}'. Within Salt

‘,;, County, Strong and Company has never used eom-
“;, l,:”.r;,,,-. <orviee and is not supporting the application
Waeoff in the area. Assuning a carrier holds appro-
o ahorin and 1t services are dependable in that
L wackon v parts will be picked up and placed in a
wwt positon in the vehiele xo that they can be removed
e trrival at the destination, and assuming that the
arrer operates xehedules in addition to those operated
. Wreott, that type of serviee would be more satis-

wnry than the Wyeoft service. (Abstraet 11-13).
Whedler Machoeery ( ompuny

Wheeler Machinery C'omupany is in the business of
aplving construetion machinery repair items and me-
Sameal 1tems to contractors, It uses all types of truck
~Tee. common carriers, railroads, trucklines, airlines,
warcel post and buxlines. Within the Uintah Basin, the
Armary product moving ix parts and there has been no
fsatisfaction with the service of Link. It is not ac-
uainted with the express serviee operated by Uintah.

Abetract 1)-14; ).

Rocky Mountain Machinery Company

1 . . . .
s company sells and services construction ma-
Laery . , R

v and has a need for the emergency transportation
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of machinery part<. 1t has n. COlant v,

ervices of Uintah, Link or Barton el
e RN
dules would get the parts 1o the Basy,

"llf‘l;szy 1%., R

coff, Rocky Mountain wonld preger

ta IRYE lr'\‘*

than Wycoft. Thix company has ne, need for .
Hod o

portation =erviee within Salt Lake County ani
supporting the application o far as Nalt g

1= concerned.  (Abstract 16-1N8),
Tiago Construction Company

This company ix in the highway construet b
ness. With the exception of cmergeney paris, alf i
shipnients are held in their vard at Salt Lake and -
mately transported in their own equipment. It does s
have any jobs in progress in Tooele County and hasy
acquainted itself” with the serviees of Barton, In Wo
County, including Ogden, it uses its own equipen &
1x able to satixfactorily =erve its own needs. When use
the services of Link have been satiztactory, Of prme
concern to Tiago is the carrier who can get the prde
there the fastest. Tt has used the serviees of Uintab
the Uintah Basin, it received a drop-off servies hoth a
and night at the jobsite and hax found the service”
be very satisfactory. (Abstract 18-20).

Fite Construction Conpaiy

. N
F‘lf(* ]ld\ Oeee ~In]l to “'(Illllo' Illv tm"\l")mm D
Nalt Lake €ty [

machinery parts and supplies from
fn general, howe

to their jobsites near Ogden, U tah.
he s
it usexs its own equipment. Fife is famthar with 1
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Barton and uses them daily. There have been no
N t ¢
amts coneerning Barton's services which have not
Nt
i 1t has no need for services into the Uintah
PR g-'&'A el

i there i< nooneed contemplated in the future,
BNt . .

¢ does 11 have any need for services in the area served
RS (RLEN i

Cwis Dros and Bincham. ( Abstraet 18-22).

foodet Machowery Company

e eomnamy handles industrial machinery and
eams o large stoek of parts in Salt Lake City, Utah,

e veteht of <hipments handled by Wycoff
company is 21 pounds. This company is not acquainted
.t the faet that Uintah has an express schedule into
fe Uintah Basin. It is not supporting the application
athin Salt Lake County. (Abstraet 22-23).

Hemer Equipment Company

The services of Lake Shore between Salt Lake and
Orden have been used and have been satisfactory. The
wportant thing 1s not the carrier but the schedule
wving next out of Salt Lake. The eompany is acquainted
#ith the services of Barton on freight moving north to
"t ldabo border and has received no complaints con-
~ming its services. The need of Heiner Equipment Com-
by s not & specific need but is a need for all possible
'T&ﬂ*portation Within the Uintah Basin, if Link or

“mtah can get it there first, thev call them. Heiner
Fampinent Company is satisfied with the services of
“nk and Uintah and where their schedules are more
Ttent it would he perfectly satisfied with the services
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ofifered by them. Transportation with, N |
NG e,

i~ cither performed on thenr o ooy 0 ‘
the customer. The xervices 67 M & G have e,
e

are =atisfactorv. (Abstract 2425,
Wasatelh FlLoctr e« o

This company = in the olectrical CONRTNC o 1
ness and uses all types of connnon carriage, Tl :n’rl‘
shipment handled for it by Wyeoft i 100 s, ‘
hasx been no traffic moving between

Lake since 1954.

Ocden ang .

Armco Equipnient Company, Ross-Cowan Evs .
ment Company, and Utale Bit aud Stecl

(ienerally speaking, anything under 100 poupds »
quiring a transportation service is moved by Wy
Between Salt Lake and Ogden the company uses La
Shore and hasx found the service to be satisfacton.
has used the services of Barton into the Ogden ares
into the Tooele area and has found their servieestob
good. The same is true concerning the services of Uit
(Abstract 27-28).

Interstate Electric Company

This company is in the heavy Iine and inside wir:
construction business and operates throughout the
tire state of Utah. Between Salt Lake City and Ogi?
said company uses Its own equipinent. The serviees:
Barton have been used both into the Ogden and Dﬂ,tf'i“
areas and at the present time there is no real need itt
Dugway or Ogden for the transportation of small part
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u

uprents to Rov and Thiokol, Utah, it has used

y's services on hoth large and small shipments and
,u-«;:wx‘h-nml no difticulty. On shipments to the Uintah
‘ the onlv itelms moving are small emergeney parts

r”: {m pounds. The witness is not familiar with the
e affered by Link.

Kailvy, Inc.

pailvy sells tires, tubex and batteries and uses all
L o transportations. On shipments moving between
< Luke City and Ogden, it uses its own company
~c:x. [t uses Barton on both large and small shipments
are Ozden and Tooele and has experienced no diffieulty
ol their services,  Within the Ulintah Basin, it does
ni pequire any transportation services within the fore-
«ghle future. When the services of Link and Uintah
ave been used, they have been satisfactory. (Abstract
w31).

Al eompanies testified that they had been using the
wrvices of Wycoff sinee it had received its temporary
atherity to handle the transportation of contractor’s
“iupment, parts and supplies. They have used Wyeoff
o the transportation of emergeney parts and its services
ave oeen satisfactory to excellent. (Abstract 8-31).

Tae serviees and facilities offered by the protestants
Barton. Uintah, Link and M & G are sot out as follows:

Barton Truck Line, Ine.

Barton halds Certificates of Convenience and Ne-
w4y, No. 1074 and No. 1127 and Subs, for the trans-
wration of commodities generally between Salt Lake



12

City, Utah and the Utah-Nevady horder, o .

‘ alid fut

Salt Lake City, Utah and the Utal dal,., hord.

all intermediate points. Tt has terimmals o \ -
SN

City, Tooele, Ogden and Lowan, Uy, - s
’ Mot s i g

mately 146 people s and operates approx g, o

of equipment as disclosed by FExhibir oz iy
: B e

stationed at cach terminal. Approximately Gy o,
A Hur!

prior to the hearing, Barton acquired additiona 1
i i Tt

at an approximate cost of FID0000000  Algpyer -

Barton maintains scheduled serviees wit), anin
mately fifteen schedules daily into the Ogden ape, -
daily schedule to Tooele, two daily sehedules int
Tooele Army Depot, and one daily scheduie to tie e
way Proving Grounds. In addition, it has two schedyin
weekly into Wendover, Utah from Nalt Lake Ciy, Ui
and as many asx requested from Tooele to Wendive:,
(Utah. Tt operates one daily schedule to Thiokol, whis
1s same day serviee, a daily schedule to Tremonton an
Brighain ('ity, Utah, two daily =chedules from Salt La-
City, Utah to Logan, Utah, and one schedule from Ugdea
("tah to Logan, Utah, three schedules to Clearfield, Ca
daily, three sehedules weekly from Ogden, 1"tah to The
kol, and two daily schedules to Hill Field ["1eh
operates two drop runs which cover the points of Woids
(‘roxs, Bountiful, Farmington, Kaysville, Layton. N3
cruse, Warren, West Warren, Sunset and Roy, (tah. T
drop run is a peddler type serviee where freight is &
livered to the individual farmhouse or store betwee?

Salt Lake City and Ogden, Utah. In addition, it offer
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| ealy serviee toits customers. [t has approximately
e with twosway radios and offers a radio dis-
NN S .

- . .
~ epviee making possible momentary pick ups and

i . .
s, L pon prquest, Barton has increased its num-
R

f «hedules and has made special runs for shippers.

Aberract 33-36).

fartor remders and has rendered a serviee to con-
wyrors for the transportation of contractor’s equipment,
-~ and supplies and for equipment house dealers, and
« reeeived no substantial complaints concerning its
+vees. An attempt was made by Barton to determine
‘i volume of traffic insofar as contractor’s equipment,
.pplies and parts are concerned. The scope was found
b so vast that it was impossible to separate said
wmmodities from the rest of the freight. The business
» sasonal and during the spring and summer months
aten construction work inereases, Barton’s business in-
rvases accordingly. It is dependent upon this type of
nusiness In its operation and the grant of the application
vould divert substantial tonnage presently moving into

e northern and western parts of the state. (Abstract
3370,

Barton has been able to handle all freight tendered
and the granting of the application would require
derrtailment of its services to the public, including the
reduetion in its number of schedules since the grant of
uthority  would divert substantial traffic. Barton

tandied direct deliveries to contractors within the area
Lserves. (Abstract 37).

0



14
Magna-Garticld Truck 1.

M & G holds authority from the o, e |
. ' SV e
mission of Utah to perform a Pramsportation o -
the transportation of comnoditios wenepall, "
wenerally gy

Lake City, Utah to points such ax Garlield, Baoot.. o
Jordan, South Jordan, Riverton, Blnff, po. H.‘_-..,,‘

and Bingham, <crving all intermediat,. Points

M & G has terminals at Salt Lake Citv, Uy
maintains the necessary equiptinent facilities ay ..
sonnel to serve all people within the scope of it watpors
The operation is on a scheduled basis with two sehe .
out of Salt Lake every dav serving Bennion, W -
Jordan, Lark, Kennecott, Bingham Canvon and Mar:
Garfield area in Granger. It has an express schwos
leaving Salt Lake at 1:00 cach dav for express or v
geney type shipments to anyv customer who needs thy
tvpe of service, and operates on an on-call hasis .
including Saturdays and Sundays. (Abstraet 5750

The area served by M & G i =mall and there <8
wavs available equipment to handle any freight tendr
to it at any time and a pick up will be made arany
upon request.

M & G has heen in business sinee 1927 and has ser
1t handi~

daily the transportation of contractor’s supplivs andfb
) rendens

the area to the satisfaction of its customers.

grant of the application would preventit fron iy
the service which is presently being rendered by 1t

. - ] - M . g
company is owned by W. Claude Smith and Mr.
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phvaduais are dependent upon it for their liveli-
perating within Nalt Lake County and as far
e nnetion ot LS Highwavs 89 and 91 near
Cean Dl are 20 cartage earrviers, as disclosed
cont T cAbstract 58).

Wa o lis veceived mo complaints as to its serviee
o wranting of a new authority into the sparsely
Caed area served byoit would be detrimental to it.

candies dathv and hourly the transportation of con-

wur's supplies.
Lk Trackneg. e,

L renders a transportation serviee in the trans-
sogtior of commodities generally, pursnant to its Cer-
eate ol Convenienee and Necessity No. 1374 (Exhibit

Ih zeneral, Link renders a transportation service
-ween Nalt Lake City, Utah and the Ulintah Basin,
sk basin ineludes the towns of Roosevelt, Duchesne,
vvn and Vernal, Utah. In addition, it renders a ser-
¥ 16 eertamn points in Daggett County and from Utah
"ty and Morgan, Helper, Heber, Price and from coal
v~ 1n (arbon and Emery Counties to points in the
otah Basin and certain points in Daggett County, Utah.
| Lk naintains a seheduled service as disclosed by
ARbE T [t hax three schedules daily departing from
“iLake City for Vernal, Utal at 2:30 AL, 11:30 AL
'»"-.«‘i 30 PO with arrival at Vernal at 7:00 A.M.,
“HPMand G200 AN In addition, it has three sche-

|
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dules departing from Vernal, Ut
P M. and 11:00 A.M. with arrival at Ngls Lak. (-
at 2:30 P.M. and 10:00 P |t has nﬂnwhwl
when required. (Abstract 39. 1),

ali ar gy, AN
et -+

Link has facilities at Salt Lake City, Vg
1

ax diseloged h\ Ext
0. Its telephone facilitios tm meolning eglls g,

able from 7:00 AN to 720 P\ dailv. Pap .
equipment is equippued \\nh side doors and “;,““ ‘
tor convenient street delivery.

Myton, Utah and has equipment

FAYS

Link provides a complete pick up and delivery e
and its operations include an expedited BXPress T
service. It handled the transportation of eontraeyr.
equipuwnt, parts and supplies to the Uintah Basi .
regular basis and performs a pick up and delivers wrw
when the facilitics are open. It provides daily servies:
never leaves freight on the dock at the end of the d.
has adequate equipment to perform all serviees aod b
been able to handle all traffic tendered to it, inelodae
expedited deliveries of contractor’s supplies on an em
gency basis direct to the jobsite. « Abstract #).

There are presently three carriers handlng *
transportation of freight moving in an express seme
from Salt Lake to the Uintah Basin and the volme ¢
traffic is such that any one carrier could handle the U3
freight or merchandise. The turther di]ution.of nafs
reduces the volume of business and has a serious &4
mental effect. (Abstract 40-41).
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o bkt

1o s o ooiinon mator carrvier of property hand-
et and express hetween Salt Lake City,
Lol he Uintahe Basin, Included within the terri-
v of Uintah’~ autherity are the counties of
e Wasatch, Dasetty Duchesne and Uintah, Utah,
Ceed B its Cortirieate of Convenience and Neces-

L 1uss, o Abstract 41).

\

oy

Caral has terminals located at Salt Lake City,
©wet, Vernal and Duchesne, Utal It operates on
peal basis, 7 odavs a week, 24 hours a day. Uintah
~an oxpress schedule leaving Salt Lake at 12:00 P.M.

oday and a regular freight sehedule leaving Salt

Low w1100 AL each day. It operates a pick up and
vy serviee i eonneetion with its freight and express
seriiors and usex a drom box with side doors for
Jwedate loadime and unloading. With the exception of
svewnress sehedule, Uintah operates 7 days weekly and
~faeilities are available 24 hours each day. (Abstract

)
i,

Exhibits 54, 55, 56, 57, 58 and 59 contain an abstract
" fredit and express handled by Uintah for W. W.
Sedeand Company, Wheeler Machinery Company and
PazCenstruetion Company. As disclosed by the “Uintah
frel Express™ freight bills attached to said exhibits,
eitors same day serviee,

Pintadt Freightways has handled the transportation
“thstantial amounts of contractor’s oquipment, parts
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and supplies into the Uintali Bas<in, hae el

vice to all shippers who have required pts oo,
A 0

. . . TN R

ing the supporting shipper  witnesses ean g

Dl A P AL ,_.

ated baoqp, o

cation of Wycoff. and has received no col )

provided the type of serviee contenpl
. . . B .luin‘\ .
cerning its services from the shippers supportis

- . ) 'L' )
application. (Abstract 42-43).

The population of the Uintab Basin s PPN,

15,000 people and there are precantly two getive o

U
carriers serving the area, exclusive of Wyeaff W
carriers provide an express service. In addion, th—-‘-
are numerous special haulers such as Ashworth, sy
Lake Transfer and Hateh operating on both an interay,
and intrastate basis, and other carriers such as Ringsin
serving the area on an interstate basis, The grant of .
requested authority in such a sparsely populated am
would substantially lower revenues of existing earnen
and be of serious consequence to their operations. loe
60-day period, Wyeoff has made three shipments of oz
tractor’s oquipment, parts and supplies into the Ul
Basin. (Abstract 42-43).

ARGUMENT
POINT I

THE EVIDENCE FAILS TO DISCLOSE ANY L\'ADE"
QUACY OF SERVICES PRESENTLY OFFERED BY PL%!-\;
TIFFS BARTON, M & G, LINK AND UINTAHAND T?=
FINDING OF THE COMMISSION THAT PUBLIC CO.\"?!‘
ENCE AND NECESSITY REQUIRE THE ADDITIONAL 3EF
VICE IS ARBITRARY AND CAPRICIOUS.

. !
The plaintiffs Barton. M & G. Link and Uintah &
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pondor o complete transportation xerviee be-
L pen - aortheast and west of Salt Lake City,
o Piab state Tines. The purport of testimony
‘l‘.‘ Snne spapper witnesses was to the effect that it
‘ copvenient and desirable to have another car-
! e Tor quiek transportation. There is no evi-
e pecord whieh moany way shows that existing
e om o~ tneasure inadequate or that the
v i ae to potentiad business ix such that publie
Covesund neeessity justify the additional proposed

[n fnet. the evidenee is to the contrary.

Wl Salt Lake County, the area served by M & G,
weness when askid testified that it had no need for
wvee in Satt Lake County and that it was not support-
e application of Wyeoff in said area. A broad
~aovde grant of authority in light of such evidence is
th vontrary to the holding in the case of Milne
Wb Lo Tue. o0 Public Service Commission of Utah,
Db 20360 (1961), 309 Po2d 909, wherein the court
A

“The evidenee before the Commission showed
& need for the service proposed by the defendant,
Ulark Tank Lines, lne., within a restricted area
and by 2 stadl munher of shippers. Such evidence
~ imanfficient to s<upport the order as made by
e Comnnssion granting to (lark Tank Lines
authority to render the proposed service between
Wi points and placex within the state of Utah.”

As an expedient and without regard to the record,

» Conmission authorized the invasion of a new carrier
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Service into an area embracing thy. Westery | ,

servd by
dINs on hflnfl ST
equipment to handle any and all freiw)y tendorud ¢

and NON-sehidyl; .
vice, maintains a pick up and delive ey

Lake County, which area is prosont.
truckline which constantly raing

any time, offers hoth a schednled

_ SeIVIer, g
daily the transportation of contractor's SUpDlies, . -
pendent entirely upon its truck operations I'0£ IS e
and which company has received no complaints r-.»m.:»
ing its serviees. The grant of authority to Wy |
directly contrary to the holding in the case of L@ggaﬂ
Motor Coach, Tuc. . Bennett, S Utal 2d 293 %
P.2d 1061, as follows :

“"However. a review by this Court is provig
for, and it ix undoubtedly intended to amount
something more than a mere rubber stampise »
any action the Commission might take by pla
some control upon extremes of arbitrary action™
the Comunission. It cannot go so far as to bes
an order creating new ecarrier authority, which :
effect takes business away from existing carnes
upon a showing which under scrutiny is so ephee
cral as to practically vanish. To do so ¥
constitute the ('onunission as an autocraticatt
itv with arbitrary power which would render -
foundations of the business of ¢Xisting carmer =
insecure ax to make operations and plaw
hazardous and render all attempts to defend 3
authority futile.”

The Lakeshore Motor Coach. Inc. v. Bennett, SU‘P*‘L 7
volved a proceeding hefore the Public Service (Coma

sion of Utah where Wrycoff sought to inerse ™

. L ohe I3 ed
authority to transport small express <hipment

d
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v tother carrierss The evidenee paralleled

osry

e the instant proceedings i that the wit-

st pointing tooany deficieney in- existing

o and pearimg in mind only their self-interest,

i the speediest transportation possible with the
rrpers Hie better, Manyv witnesses were not aware
oot of serviees presently available and those

ceasting <ervices had found the same to be

B

vory . With ~ueh a record, the court reversed the

Ll Pablie Nerviee Commission within the areas
Lo the plaintitt=-protestants, that is to say, be-
o soh e Ciyand Ogden, between Salt Lake City
b Bichany Canyon, hetween  Salt Lake ('it_\' and
wiover, amd between Salt Lake City and Tooele, the
aie areas ~served by the plaintiffs-protestants Barton
wd L& G The record fails to diseloze any change in
©omwspertation reqaireents within the above named
ceas siee the vear 19580 1t does discelose, however, an
watsion o ~erviee and facilities on the part of Barton
Mt with the addition of new equipmient, inereased
abiles, etes Said earriers have risked their capital on
o astption that they are entitled to protection
<unst competition until their competitors or someone
~establishes by substantial evidence a failure to per-
mithe serviees which the Commission has authorized

b ordered them to perfornl. There s no sueh evidence
N reeord.

Atached 10 Exhibit 4 are the supporting freight

Lutitheers HO9S435, K029586, LO10268, KO055824,
sSUAREY|

i

AT . . .
SO and HIS4S2S, involving the movement of



22

contractor’s ¢quiphient, parts  and SUEH 3
R LEE S
e

sixty-day period by Wyeolt, and ape the only
ML

disclose both the date of pick up and 1. ditte v ¢
Wit \l..“,‘,

Without exception, all freight hijls diselos .
SHOS e

delivery.

Barton, with itz more than fifteen daily schoiy
the Ogden area, three daily schedules g, the ares «
Salt Lake to the Utah-Nevada horder, dailv sehwiy

Thiokol, Tremonton, Brigham City and Logan,

-

v
serviee between Salt Lake City and Ogden, and e

out of Ogden to points north, together with Hs g,
service, radio dispatch, pick up and deliverr, PrOvide
complete service available to the contracting trade. i -
makes possible in many instances same day deliverr
without question second day delivery as presently
vided by Wycoff and as above indicated. The fart
Barton has becn able to give this all inclusive servie -
the contracting trade is evidenced by the statement -
supporting shippers, all of whom testified that Barta-
services were adequate and that they had no compla

concerning Barton’s services.

M & G, with its limited territorial scope, schedme
and nonscheduled services, pick up and dehver.
other henefits offered to the shipping public, e &
does provide same day service, a serviee not provided ™
Wycoff and as evidenced by the freight bills above B
tioned.

The record is void of any evidence of lack or o

: - 3 perve ¥
quacy of service to the Uintah Basin. the area

p
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ot WaeolVonmintains one daily schedule
| o osSalt bake ity Utah to the Uintah
G e denarts at 1201 AL (Exhibit 3).
eads 1o provide the same serviee as provided
Chodates, with any change in scheduled service to
e o the Connmission (Abstracet 4). On ship-
| e oo it atter 12:01 P’.M., that shipment
.‘i vy Toowiat until the !'n”()\\'illg (lzl_\' for handling.
it~ thirec schedules daily  departing from
« Lane U, Urab at 2230 MG T 230 AM. and 11:30
A pespeetively s Uintah maintains two schedules daily,
;“‘:1‘.'_" an express xchedule; departing from Salt Lake
o rairat 12:00 PML and 11:00 A, daily. In addi-
‘o hoth eompanies provide a eomplete piek up and
wivers serviee, operate 7 odays weekly and have an on-
o srvice when required.

i avea served by Uintah and Link 1s sparsely popu-

Siiwith a total population in the entire Basin of ap-
sxagately 15,0000 people. Shipper testimony discloses
“at 1 Link or Uintah has a schedule going to Vernal
<approximately the same time as that of Wycoff from
st Lake City, and provided there is a pick up serviee,
“owerviees of Uintah or Link would meet the need. It
s s diseloses either a lack of acquaintance with the
Wees offered by Link or Ulintah, or complete satisfac-
“awith the services received. There is no evidence in
“reeord to show or even indicate a lack or inadequacy
"> rice in xaid area by anvene who knew or had at-
TP o use the services of either earrier.
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The Comumission in grantine Wi
into the areas served by Uintal, 1y, Ba, .m"\“
failed in its duty to protect and CONSEEV Ly ,M;:
service and thus insure economie stah iy ‘m‘i"up‘:,
of service at a time when the recot ] ;nli.i‘r““ni\.hi\‘ {
that existing services are adequate ang that a"._];_'
transgression would result in g reduetion of r»r:
curtailment of <civiee and consequential mjun
public. '

The order of the Comnission ix directly eyptpar -

the case of Lake Shore . Bewnelt, SUpra, Whemey -
ourt stated:

“Proving that public convenience and po.
sity would be xerved by granting additional ame
authority 1means something more than shory
the mere gencrality that some members of 3
public would like and on occasion use such tye:
transportation service. In any populou: am:
is easy enough to procure witnesses who will &
that they would like to see more frequen &
cheaper service. That alone does not prove
public convenience and necessity fo require Uz
understanding of the statute is that there sow
be a showing that existing services are i ¥
measure inadequate, or that public need a2
potential of business is such that there iz %
reasonable basis in the evidence to 'behm:z
public convenience and necessity justify '-h’mv
tional proposed service. For the rule to be
wise would ignore the provisions of thel‘f_’wa
and also would make meaningless Lh}’ hf'ld““
formal hearings to make such dete@lﬂm
render futile offorts of existing carriers ¥
their operating rights.”
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POINT IL
g vOIUME OF TRAFFIC IS INSUFFICIENT TO
.y THE GRANT OF ADDITIONAL AUTHORITY INTO

\gr1 \DEQUATELY SERVED AND IS CONTRARY TO
4i<T INTERESTS OF THE PEOPLE OF THE STATE
£ TMH

pwanting too Wheolt authority to serve areas
‘ o dequated <erved, the Commnssion created a

eaton o seeviee which unfairly interferes with
e cn s, undermines and weakens the transpor-
STENUSIE ;:a-lu'!':x”} and (lt'pl'i\'v.\' the ])lll)]i(' of an
e and nerinanent serviee, Before a certificate of
pensenec amd necessity ean issue it must be shown that
wew serviee will serve a useful publie purpose, re-
~wrave 1o a publie demand or need which cannot be
sahed equally well by existing carriers and that the
w service widl not endanger or impair the operations
Seusting carriers contrary to the public interests.

Fiementary in determining the need for additional
“mee 1x the volule of traffic available and requiring
stransportation serviee. xhibit 4, which is representa-
"weof the volune of contractor's equipment, parts and
phes handled by Wyeoft, discloses no shipments with-
"Mt Lake County, three shipments to the Uintah
Basin, no shipments 1o Ogden, three shipments between
*sl Lake City and Logan, nine shipments between Salt
< (v and Wiliard, one shipment to Deseret, Utah,
A shipments to Smithfield, Utah and no shipments
‘St Lake City to the Utah-Nevada border. Said
dwents diselose that 3,104 pounds of contractor’s
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sll[)])ll(‘.\‘ \\'(‘i,.”‘]lil)_:‘ MEeneess of 1K) pound
{
were handled })_\' \\'.\'('UH' durimy

per Gy

A NINIV-day qur
’ _ _ 2 U8Y periag ;
tween the points above mentionog S

.\\'ycof'f 15 not authorized under g CXPress auth
Certificate of Convenience and Necossity N ‘11“ \.rk
to handle the transportation of oy m.\-\-' o 'F
County, between NSalt Lake (it -l N g
. salt L v and Ogden, 'y .
between Salt Lake City and the Utah-Nevada e
It cannf)t perforin a transportation serviee Betwen \ J
Lake City and the Uintah Basin, including Vernal, a
its schedules must coincide with the movement of g
papers and there are no newspapers being hand &
Wycoff and nmioving to points within the Uintah Bag
With the exception of the revenues received from
transportation of newspapers, magazines, periodiss
motion picture film, candy, confections, popeorn, popeun
items, bull semen and cut flowers when said commodi
move in the same vehicle with contractor’s equpmest
parts and supplies, Wycoft’s revenue on traffie made
within the area served by plaintiffs, with the exeepos
of that area north of Ogden, Utah, is dependent upe
revenue received from the transportation of the s

which are the subject matter of this proceeding.

It is apparent from the volune of traffic heretoloe
handled that the operation of Wyeoff in the transpor®
tion of contractor’s equipinent, parts and suppﬁﬂh"“
heen wholly successful. In faet, it is apparent that ®

volume of traffic is not sufficient to warrant the ope

tion. To justify it, Wycoff must anticipate 8 B

|
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tartee throush solicitation of business now

Do piaentiff=0 Wyeolt pleads that it would offer

b

weralized serviee whieh 1= needed and will not

e other carriers. The Tack of need and effeet on

o< 1= apparent. The most that can be said

o wetion of the Comnmission is that, without regard
Odenee, 1t erceated a4 new earrier in an area
e nroperly served, weakening the transportation

ey and depriving the publie of efficient and perma-
enlose Ve

CONCLUSION
M nav d ~tatements of shipper witnesses to the
et lar theyv desire the serviees of Wyeoff; their
satements that the serviees of Barton, Link, Uintah and

v G have been satisfactory; the many schedules and

satuhility of equipient, personnel and facilities; the

sailability of <ame dav service, a service not offered by

Veeoff us evideneed by freight bills: the limited volume
“traffie: and the affect of the grant of authority upon

anting carriers and the transportation industry general-

. does not qustify the injection of an additional carrier
moareas already properly served. The statewide grant
rauthority by the Conunission to Wycoff is arbitrary,
artrions and voiud and the order of the Commission

“oitld be reversed.

Respectfully submitted,

WILLTAM S. RICHARDS
GUSTIN, RICHARDS &
MATTSSON

Attorneys for Barton, Link,
M & G and Ulintah
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