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REPLY BRIEF OF DEFEYN

o

DANTS

Come now the Defendants, Public Sopy \
D HET

ston of Utah, its Commissioners and Wy,

Incorporation and reply to the hrje

I's *llhlhl"

bt
&

Plaintifts in cach of the three cases FeTerF]

title page.

STATEMENT OF KIND OF (Ask

The Public Service Commission of Utal jor

ferred to as the *“*Commission” heard the applicar

Wryeoff Company, Incorporated, herein referpd -

“Wycoff” for authority to transport in intrast, -

merce contractors’ equipment, parts and suppivs -

scheduled express-type service between all poins o

places in Utah. After hearing a number of publ v

nesses  (contractors and suppliers of parts and ag -

ment who operate on a state-wide basis), as wie

applicant and protestants, the Commizssion st ©

Report and Orvder favorable to Wycoff, A Gl

of Convenience and Necessity was issued authorizeg

performance of the proposed serviee by Wyeel o

emergeney basis on shipments not weighing mae-
1,000 pounds. The protestants have appraled tothst-

for review and reversal of the Commissions dews i

RELIEF SOUGHT

Protestants ax plaintifts

casex, seek revorsal of

the Commission’s fine

in the three consldd”

lines &

i
|



0 Cencants assert that the Commission acted
Ll ample evidenee to support its findings and

v roonest this Court to affirm such Order.

STATEMENT OF FACTS

vt peenest of the Court an Abstract of the evi-

et propared by the plaintiffs and defendants
croered smd Filed a Supplement to such Abstraet
e rcltes to testimony of the applicant and the

et e sses

Uesappdreation was heard upon a request to provide
von motor carrier service for “contractors’ equip-
2enlipient parts and supplies; exceluding, however,
canoedities o bulk, and commodities which beecause of

cbwersht require speeial equipment”, This proposed
s wis to he over all highwavs within the state and
"t tine of the hearing a further restriction was
Sty imposed that the <hipments would not exceed
M peinds o weight, This application was filed on
aer oo amd was finally beard in May of 1964,

oty

Comiiission issued its Report and Order on
o l-l. 1900

o

i the amnterim period between the time of the

“rncand the hearing, the Conumnission had granted
N ot . o g v g :

Pt temporary permits to Wyeoff to enable it to

“y],.‘,..‘\,l .
“TViee to the contraetors in the emergeney



movement of their supplies, CHWPLIICRL op
aris

henee by the time that the hearing o, |

e,

tractors and their suppliers had CXPOT e ¢ ‘

type service provided by Wyeolt i the gy,
supplies, equipment and parts and wep abi
from experience as to the advantaves .

Fosiieh oo

their business and compare the same with 1,

Ve

able public transportation. The Report and Ohjer

~

by the Commission in this case (R, 12250209,

it

careful evaluation made by the Commission and 1.
tailed deseription of the commodities whicl wep 3 p
ized to Wyeoff under the Certificate No, 116
which was then isxsued:

“to operate as a common carrier by motor v i
in the transportation of emergeney shipuins
contractor’s supplies, contractor's equipter,
parts thereof, in a scheduled serviee, exni
comnmodities tm bulk, or commodities wie -
cause of size or weight require special g
and any shipment weighing boexeess ot Lo
pounds, between all points and places in i
Shipments <hall not he separated for tie i
of avoiding this restriction.

“The phirase, “contractor’s supplies, @8
tor's equipment, or parts thereot™ as tiawed 2
order shall be construed as meaning “‘_" e
and equipiment, and parts thereof, whieh )
tractor utilizes in the |wrfnnnanm-‘nf hn;n“f
it does not inelude materials or snpplies Wit
contractor might use or consune in the (-uurl
hix work or which become a part of any @
tion. At the time of any shipment the titi=
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heret have beenidentified as a contractor,
peended nse of the commodities by a con-
ol inorder to fall within the phrase
‘:‘,f‘«',' e delimed, and the transportation herein

b A

sppheant, Wyent !, introdueed Kxhibits 1
Cand s Eceutive Viee Prestdent and Man-

Vo s W Young, testitied concerning the capa-
oot conpany to perform the services at issue.
vt <hows the fimancial condition of the company
L s vapability to carry forward the serviee, and
oot erienee, Lxhihit 2 1z an equipment list con-
coe ol four pages refleeting the type and kind of
coovebiele equipment available for serving the con-
s and therr suppliers, Kxhibit 3 is a schedule of
SAWveols express serviee indicating the time of de-
Jtreand arrival at the prineipal places within the
v Utal, and FExInbit 4 1s an Abstraet of shipments
sdivd toand from contractors for a sixty-day period
CNevember 211963 to Jannary 9, 1964, there heing
woevilad thercon onty those shipients which exceeeded

*oeands ot being remembered that Wyeoff Company
S
T

relan express authority, more or less state wide,

Trenvee ol shipments under 100 pounds in weight.

|
LN

Toinstoeony shows that Wyeoff already  held
ST mmsport newspapers, motion picture film,
Eatates il bookis, magazines, cut flowers, ete.

Ty

‘_’;;|| trh Nt L T . .
N ‘]h State of l tuh. :1“(1 ]N‘rt()l'lllt'(] -\'U('ll SOTVICE



on an expedited schedule with direct deliver «

express trucks. No large tractor SETIRIT.
utilized in the performance of this servy. I
I IRE

made of Mr. Young concerning 1. doto .

whether the commodities tendered to Wiear ...
temporary authority were within the Seepe of ]

Yi. .
ST

ization and he testified that if the shipment 4

i
a construction site, or was in some Wiy ll.\‘l‘n‘lhlu{-‘
a contractor’s situation and involved parts, ey
or supplies, then Wyeoff would handle tj. Inu\'.’,.\
Testunony was also given that deliverios wor, 1y,
all hours of night and day and, where needed, s .
were provided for the contractors or other rer

into which the commoditiex would be deposited iy

was present at the time the schedule passed thar o

ticular point. The present express authority of Wi

is limited to shipment which do not exceed 100 pacn -
welght and a further restriction of not over i g

on a schedule, and hence a contractor could n: e
heen served under the express authorization if ks
ment exceeded 100 pounds in weight or if the e
shipments on a particular schedule exceede N juecpi
Hence in response to numerous requests made by o
tractors and by equipment suppliers for this servie

application was filed.

4 . " . N . ‘”.}!5 v
Servicee ix rendered to the contractors and i

N B
reney reparm

in both directions, including emer

. . TR l‘(i" *
when equipment is down and dehveries are I

. . m———




Lnmunities but also to the job sitex for contrac-

L Faiaint 4 was supplemented by Kxhibit 94 which
Lmed T Waeof T at the request of the protes-
Ceihit 4 <hows two monthis of shipments solely
e torcontractors and from their suppliers which
~f tov pounds e weight during that period. From
e B observed that an average weight of about
ceds per =hipment was made to the contractors.
v et opetleers only the express shipments to San
acand Grand counties for a seven-day period as

e by the protestants,

The appheation was supported by a series of wit-
s wlios were representative of the larger contrae-
~ threnczhout the State of Utah as well as the larger
apent and parts supphers throughout the state.
“esceontractors and the equipment and parts suppliers
crateon s state wide basis and do not restriet them-
Sy any partieular portion of the State of Utah.
Cestnony of these witnesses has been abstracted by

bt and supplemented by defendants and it
sesimed it the Court will read such Abstraet and
Pt xoas to have amore comprehensive under-

et
A 1 b

< ofthe testimony itself, However, because of
eat

'
o
it

miportance of this <ervice to the contractors
Cappbeant, we will endeavor to summarize the testi-

RITITRR

of the supporting witnesses so that the



Court will xee the relationship of they .

Fition. -
teport and Order which was erante] vl

ilinger

the substantial competent evidence vge hoos

*y
[RIF |

mission prior to the issuance of its Report and o,

WILFORD €. CLYDE and MAN THop
W. Clvde & Company testified that this Colpaz, -
gaged in general construction, airports, ru;».«%!. ;‘;
and bridges in all areas of the state and the s
service would be used to save “down tine" \
equipient worth a half million dollars and a
men may be idle in the event of a hreakdown awg:
part and they are interested in getting the parts,
ment and supplies ax quick as they can. Their fead o
ters are at Springville, Utah and 90% of their say -
come from Salt Lake City. On emergeney yars 2
equipment W, W, Clivde & Company uses the serves
Wyeoff and on non-emergeney parts and equipnes
utilizes its own trucks and commercial carriers W
provides the service two or three times a day el
support the application. Its serviees were chazger
as the “most outstanding carrier that we have dear

in ecighteen vears that 1 have heen with the compant

LEO A, CRANDALL of Strong Company &
prineiple place of husiness at Npoimgville, Utah e

. . alizi O P
a general contracting corpany xpecialiang has ea
m

highway and canal work. Tt uses W veoff servie

) . . f S
transportation of repair parts and has found t



“ Presently it 1= working in the Lehi, Salt

Voo hent
cewr and Waltlard areas and ix vitally concerned
ot tmes, They have no intention to divert
i e o redudar truek earriers but would
et ey type Serviee,

itk B BERGNER. Tiago Construction Co.
Coeerad inchwayv and pipeline contracting through-
S and on other =tatess They recently completeed
~:i't Lake County, Heber City, Duchesne and

o tioree areia. When possible they ship with Wy-
ctse they find its service better and it will drop
soocnent and parts right at the job site, They have
ceoamnteiv 200 to 30 shipments per week and it s
perant e know when the parts will arrive so that they
criedine therr men on the job immediately after the

Senn s repaired,

\

CLIFFORD WOODLAND. Fife Roek Produets, Ine.

s Construetion Cow, Bricham City, U'tah — en-
- cobn o] and canal constrietion as contractors. They
et add equipment from Salt Lake City, Tremon-
srUden ind use the serviees of all comnon earriers
S Wyt T The Weoft serviees of all eommon
o awknbinge Weeoff, The Wyecoft service has been
T o aveid delavs eaused by down time for
BRI teqives repairs, Any delay in getting
SR s parts sceritieal beeause of the short pro-

i Shson

moconsteuetion work, Wyeoft delivers
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to their yard and shop or their Job sttex . -
N ) * ‘L ‘.‘l

need a part and give it to Wyeoff we kpoy 4
there as scheduled”™. They require Sevenday ey

the summer and five-dav serviee in the. wintor

DAVID W. LYON of Wasateh Eleetm
and Wasatch Line Construetion Company, ang \,
LIAM L. WALKER of Interstate Fleetrie (0,
Both testified relative to power and telephon,

{ [RTHPN
s
Vibg,

jrns

construction contract work. Both COMPALLS e
statewide and compete with cach other for sUiiiar -
and each has very substantial quantitios of constry -
oquipment, including heavy earth moving ey
which they require service and repair parts. Fac
used all types of public transportation and vacl 1o
found the serviee of Wycoft to be excellent on viera
shipments. Dependability was eited as the mam o
why the Wycoff service was o excellent on contrar -
parts and supplies. A number of current jobs of tes -
contractors are et forth at pages S and 9 ol the Napse
ment to the Abstract which show that their operat
are on a broad area basis, Each holds itself out for o
in all parts of the State of Utah.

A stipulation was entered into hetween the apjurs

and the protestants relative to other witnesses who @

engaged as contractors in the State of Utah wi

. R R » .a.‘
come to the hearing but had not vet heen called

.
to

I . irTedd <1 iariy
that thev, it called, would have testitisd snlar
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e sees who i testify, that were engaged in the
1 line of business: Harold Whiting of Whit-

o

‘ Navnend and Pand Thorn of Thorn Construction
JER\Y o

ool rond contractors) if called they would have
iy 1o the witnesses for WO WO Clyde

and Strong Company.

tollowinge are contractor’s equipinent and parts

cr- wLo appeared at the hearing but did not testify,
dee stipmation last referred to above it was stip-

el tht certain witnesses who had appeared at the
. v bt who had not vet been called would have testi-
2ewnarhy to prior witnessex who did testify had they

L“ml, to-wit

0. L. Roberts — Foulger Equipment Co.

Kenh Reading — Atlas Copoe (new equipment
dealers)

Rov Larch — Lareh Tire Co. (tires, tubes and
hatterios)

Dk Love — Love Machine Co. (equipment re-
D

PATL ORTON of Cate Equipment Company, Salt
bbb s aretail distributor for construetion
crentusedtom road building and mmining and 90%
Sipiments constitute replacement parts for con-

s equipanent, 1t has used the services of all of the

Corrners and busses and has customers state-wide
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requiring service on equipinent and parts, Ti

“Is usually in one awfully hig hurey when . "
phone call” and they utilize Wycoft for ek N,m:
ever posshle. During 1963, 186 shipwments .o, .
hy Wycoft as compared to 59 by Continertay, n.

busses and a like number by Greviound, Exaag ..

custoners requiring service were given frop (il

von on the South to Logan on the North, Vg -
Blanding on the Fast to Kureka on the Weat, T .
take parts after working hours to the Wyeort xh .
know with certainty that they will be deliversd,

JACK G. THACKER — Wheeler Machiner t.
pany. Have over 700 users of their machinery i,
2% of which are contractors, They handle tatry
tractors and equipment throughout the state and «
pete with dealers in ldaho, Nevada and Calorai.
such business and for parts and supplies, They usa.
types of truck and bus xervice and found that "Wu
furnishes an emergeney service which is extreney
portant in getting machines back on the job when i
are down.” The Wycoff emergeney type service pia®
them to deliver to the dock after recular hoursand:t
truck has left they ean stop the truck on the lli#'h“““":‘
have the shipment loaded but such serviee is potavse

by other earrviers,

RISG CRANE of Rocky Mountain Machmery Us
. . ; pipeet
pany handlex nuinerous types of construction =l

. . - . nkh ofe. B
«uch as LeTourneau, Westinghouse, Linkbelt,
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ol ind serviees the entire State of Utah. It

L WveolTs serviee to be vexeellent™ and des-
s advantaee of Wyeolt™s serviee is “that it can

o hioments to all areas in the State of Utal,

vt Whaeoft it would be necessary to use

RN

Wecterent canvier to meet their shipment re-

i o varons parts of the state. It has used the
<y o ail bus hnes and motor carriers with
cenachmery shipaents being handled by Wy-
e nse of Wyeoff has inereased substantially
ot tast Tew vears under the temporary authority

St e pecular truek lines will not honor phoned

Ssts o piekup after 3:00 POML and they need
veewenel latecr than that, and such Wyeoff provides.
o os teedered to Wyeoft exeept emergeney ship-
~owed duriee 1955 they had 513 shipments via

“and othe tirst four months of 1964 — 104,

R ARNOLD, Arnold Machinery Company, Con-
en Macnmery and Parts -— International Har-
oo Nerthwestern Fngineering, ete., at Salt Lake
" ey use sl transportation companiex and have
W et constantly during the past few vears, and
e 1o be exeellent, Thev carry a large stoek
S+ 0E00.50) and scrvice several hundred con-
bt Chey prefer the Wyeoff serviee, and
Sl wt e request of their contractor custom-
Fe e ehitiines close off ealls for service at 30

IS

SR e v wet Waeal ! until 10:00 o'elock UM,
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and Wycoff has more schedules to map. narts
state and gives them an advantage in retling ;nur:t: .
customers. The bus lines  and truck Jines \\.iii n;‘. ’.

drop-offs to the contractor's job site, Wyeofs b, w

them a service that they did not have hefore 4

y il Ve v -

replace the common carriers but ix a Supplemerr v

of the shipments handled by Wyeoff are wyera.
- . AL

shipments.

K. . HEINER, Heiner Equipment and Supply (.
pany, Salt Lake City —front-end loaders, Lft tm
huilding contractors’ supplies, ete. They supply swme.
to contractors for various parts throughout this oy
of Utah. Wycoff handles 10% of their shipment: o
they are supporting the application 1s a matter of ‘e
iness necessity. They compete with Arnold Madnn
Company, Wheeler and Rocky Mountain in servieing
contractors throughout the State of Utal.

ALBIN M. ROSS — Midvale — Ameo Enuijret.
Ross-Cowen Equipment and Utah Bit and Steef — ot
Pressors, wire rope, contracting equipient and rr-
as well as drill steel and drill hits. They serve the e
state, both for contractors and for mines, and als e’
tain repair parts for compressers and contractors i -
ment of varions types, Ax the business I8 Very coli
tive they “need that type service where we can

1 "N
parts to people the quickest.” Wyeoff has handled 4

. . . . e, .-
shipments without any complaint on an) of th
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Coeents poving almost every week and every

v oweei and have been using Wyeoff's service

oed sach tobe exeellent. The also use the other

aeotor carriers and the bus Hines,

iy
i

CobthoN DORIUS — Nalt Lake City — Bailey, In-
el nires, tubes and batteries, service to con-

c o on road Jobs, They serve 50 to 60 contraectors
oot tee state and use Wyeoff both on customer’s
<« and on their own initiative in the emergency
Cgents tnrouchout the state. They utihze all means
cavsertation and on the larger shipments use truck
oot s ldom use the bus lines because of the require-
v et the bussex have of wrapping the tires and be-

deof nend i the hatteries,

[ testimony of the protestants was substantially
“esvine as b been indicated by the shipper witnesses.
< truek lines operate norally five davs per week,
cwcine from Salt Lake along the particular Limited
ol have been assigned to then by the Commission.
Codpractiee is o send out pickup vehicles and bring
simmodites to adock in Salt Lake City, where the
vedities are transferred to a large semi-trailer,
ST e iz for movement to terminals upstate or
Coate o whieh rig thev are then transferred at
Crrmal to apiekup unit for ultimate delivery to the
Chation pomt. This slow and cumbersome method of

’Z';‘“r 2R co. .
B these commodities scems to meet the require-
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ments ()f th(} contractors on tll!‘il' llll'j:v \l“[,\x
: RHS AN

does not meet the needs of the contracors on

geney tvpe shipment, where a special part g '
mediately at the destination point. This oy d"a“
' il

ward method of handling the commendities e

mvolving interlines between carriers, doos -
the needs of the contractors in emergencies ywhor, .1
cial part 1s needed due to the failure to order .-m’:m:
units of supplies or a breakdown occurs or o
geney type situation has developed in the conrge
process. The bus lines generally do not provide 4.
livery service at destination points, but rather -

at the drug store, cafe or some other pont in g

munity downstate or upstate, and it is incumben v,
the person who is the consignee to go to that drups. -
cafe or other point and pick up the equipment. Gerera
no pickup service ix provided by the bus lines: hows
in Salt Lake Citv, at an extra charge, separate frue”
charges made by the bus line for the transporting of
commodities, a pickup service ix provided hy atbi
press company. Lake Shore Motor Coach Line is
own pickup service, but charges a separate fow for -
sorviee in Salt Lake and in Ogden. Most busses ki

weight limit of 100 pounds and most busses reguire”
tires and similar type equipment to be carefully pacs
and wrapped hefore they will handle it, whereas Wi
(‘ompany doex not make such requiretents of shipp®
and under the contractor’s authority will transpert w

supplies and equipment up to 1,000 pounds.



17

e o the el lines arve different from the

st operated by Wyeolt Company, and

e s on thie hichway operations are 30 to
v hoes or else tdoubles™, consisting of two
wie et 20 fect i lengthy pulled in tandem,
e doiae dom thie front of one of these vehieles
e ot unloaded when it reaches the destin-
at heeste all of the freight that has been loaded
oot of canese be removed first. The Wyeoft
G ras el doorsy asowell as back doors) to en-
< raed nndoading, and its freight 1s *line loaded™,
Cae teonathie e driver to quiekly remove the ship-
< o trel as the vehiele proceeds along the
Sl zbwave The busses must give preference to
arzize of the passengers ahead of express, and
o the bandhing of express, as well as imposes
“ris as toothe size of the bavs where the baggage
abed vinderneath the hus and the requirement of

srorpime of tires and the packaging of contractor's

Moo b testimony of each profestant as to its

Sl serviee s mot repeated here, for the rea-

AT PR I'_‘].,. \“r\.i(.’, l."“(l"l.("l l)‘\, \\'-\_(.“‘.'- i.\' ‘.‘.r.\.

vl the requiroinents of the contractors are spe-

St withonty aranted by the Commission is for
RSN

NP sy,
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ARGUMENT

POINT 1

WYCOFF'S EXPRESS-TYPE SERVICE o\ EMER.
GENCY SHIPMENTS OF CONTRACTOR'S PART\,
SUPPLIES AND EQUIPMENT IS DIFFERENT FRoy
THE SERVICE PROVIDED BY THE TRUCK LINgs
AND BUSSES.

At the inception we believe that it should v 1
clear that there will be no substantial diversion o 2.
from the motor carriers and the bus lines as o re:
the granting of its authority to Wycoff. Each »
witnesses testified that they used the Wycoff servie -
in the emergency tvpe eircomstances where they have
immediate need for moving the repair parts, the <up
or the unit of equipment to a partieniar location w2
the State of Utah. ISach of the supporting st
testified that on the large movement of commodities -
would continue to use the truck linex and on some ™
service where they was no rush they would conts
to use the busses on small shipments, It will (MRS
that the witnesses in some instances, on cross- KM
tion, referred to the service of the large truck hms >
‘adequate”, but the context of the testimony of "m.!v').
ness when considered is that on the large shpm+at:
general motor carrier lines are adequate for the o~

e e s vanou "1
but cach one has tested the serviees of the va
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Gt~ avadable and has found the Wycoff
cerviee on these contractors’ parts, equip-
Coeapndies their emergeney problems to be
e it readhy meets their needs. The very
C pnes supporting =hipper witnesses, repre-
at et and equipent dealers who operate
e s s, tecatives the fact that the ordinary
o b ceneral motor earriers s sufficient for

st nlir needs i ths busimess,

POINT 11

AE SUPPORTING SHIPPERS DO BUSINESS ON
STATE-WIDE BASIS AND REQUIRE EXPEDITED
UL WIDE SINGLE CARRIER SERVICE TO MEET

CHER SPECIAL NEEDS WHEN BREAKDOWNS OR

AR SIMILAR PROBLEMS ARISE.

POINT 11

UNTRACTORS AND THEIR SUPPLIERS REPRE-
ENT A LARGE AND VITAL SEGMENT OF THE
*TATE'S ECONOAMY AND ARE ENTITLED TO THIS
EAPID SERVICE TO MEET THE EMERGENCY
VBN O THEIR INDUSTRIES,

W S . .
' ndowinr ~rprise that some of the protestants

Ero fracnent the testimony of the shippers in

Oy s o et e o neod for serviee in 'mrﬁ(._
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ular areas. Such is an injustice to these husiness,
\ Pn

have testified in support of the application,

All of these contractors, equipinent deajers and -
suppliers do business on a statewide basis Wi .
Machinery Company handles caterpiller traerr. o
similar equipment and has 700 users in ("tah, u
which are contractors. Rocky Mountain Machinery |
pany, Arnold Machinery Company, Heiner Fauipie «

L

Supply Co. and Foulgar Equipment Company, tope.-
represent all of the major supplicss of comtrartors w
nment and parts in Utah. Kach has customers Widespr o

in all parts of the state.

It 1= hard to imagine any type job performed b -
contractor which doex not at some stage require the o
of equiptent =old by one of these dealers. From the
cavation of the hasement for a small dwelling to the
struction of a free-way, a dam, a canal or other ws
project, carth-moving, gravel-crushing, cement-un.
ete., equipiient is a vital part of construction.

On the receiving (or sometimes shipping) end, o
parts or equipment must be sent in for rapid r4e”
and quickly returned to a job, we find the typieas -
tractors. These contractor witnesses are impressive s
scope of activities. One cannot travel far on the mghss
of Utah without encountering a project sign identi %

work done by one of these,
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W W Clvde & Co., Strong Company, Tiago Con-
o non Lo Fife Construetion Company, Whiting and
..w"*i and Thorn Construction Company are all
o daa and canal constrution contractors. Not only are
‘,.‘r sy places of business widespread, Spring-
: ;..~‘u!t Lake City and Brigham City but their jobs are
< owude, Their sourees of equipment and parts are at
< Lake Citv, Ogden and Tremonton and most have

wparies for repair work not only at their home base

Lo bt on the job sites,

Manv, many milhions of dollars of equipment are
wrated by these contractors and vast numbers of jobs
o at ~take i ther sucecesstul operations, Hlustrations
e magnitude of operations and the importance of the
Aveoli serviee to the contractors on emergency ship-

weats mav be noted from the following:

Wiliord C. Clvde said in part concerning Wycoff

AN

“On a Jobh sometimes vou will have a piece of
cpmpinent go down, and while that piece of equip-
ment i< down vou might have a half million dollars
sortlhc ot equipment sitting idle until that equip-
ment is fined, and | think practically every place
mthe Ntate of Utah, if we call in for parts and
thev are in Salt Lake sav at noon today, we would
have them on the job in the morning or by noon
the next day.™ (Tr. 2%.29)
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—

Max Thorn (Tr. 66) showed sering. Neod

service by reference to a problem the voy o

R \

timony when they had a $6000000 1.

P

hence a erew of men tied WPt

e e s

Company has 100 trucks and 200 oilyer ol
contracting equipment. Fite Constenetiog (o
plained their need for seven-day a wook STV e

the swinmer with deliveries at their stops o Pe

City, as well as at their job <ites and oy CPman

ation said in part (Tr. 200,

“Q. What you expect from Wyeoff then
of personal attention from Wyeyr, .
correet?

Ao Only to the extent that they are offg
service wherein, if we have a particuia; ;-
of equipment that i down and we e
part, we know it we aive it to them we i
it will be there™

Arnold Machinery Company has the Inteme o
Harvester construetion machinery, Nortewesters &
nering and many other lines and serves posthoe =
tors with a stoek of parts amonnting te 30

-

el
Heiner Kgiupment and Supply Cocompetes it
& Wheeler and said: ('Tr, 235

“). Now would vou tell ns what type =
|

need in the delivery of vonr parts am

here i Uah!?
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A Our business is very competitive, We have to
give the best service in order to stay in bus-
s~ Wreott has offered us a serviee we
did not have before, 1t's not a replacing com-
won carrter. ['s a sapplement.”

Voalzer Bguipment Co. and Atlas Copeo are other
e dde equipruent dealers supporting the application.
Twae other tvpes of contractors who operatee state-
w are very substantial firms. Wasateh Line Con-
cowton Cosoperatees 150 units of equipment, and re-
cred o jobs in progress or just completed at age,
ey Wilhams, Manti, Springville, Provo, Uintah Basin,
Coaar Citv, Hhll Field, Thiokol and Dugway, Utah;
wiaateh Eleetrie Company, its competitor, has 70 to
mits of equipment, maintains mechanices on its jobs
waperfermed contracts on pole line projects at Mexican
Bars Rove St George, Dugway, Milford, Salina, Rich-
“eiland Thiokol,

Specialty equipment suppliers such as Ameo Equip-
wentand Utah Bit and Steel at Midvale use and support
e Waeott serviee, Bailey Incorporated and Lareh Tire
ipplv tives, tubes and batteries to contractors state-
“and Love Machine Co. performs equipment repairs

rtactors and requires two-wav service,

We feel certain that the Commission in the perfor-

S el s duties weighed the importance of these

Frofated businesses and their state-wide operations.
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No too, it realized that the absepe.

ol an e,
serviee xuch as Wyeott alone perfon. 4, i
eripple these industries,

In itx Finding of Faet the Conng e,

s
(Tr., 1226-7):

“The existing and proposed Py
of appheant lends itzelf to an expedition., . .-
able service with personalized and e -
tion being rendered to cach shpmen, 7).
rexults m part from the timine of sl .
of shipments, personnel, vehieles and ol
ment of the applicant.

“There ix a public need hetween alf e
places in Utah for emergeney shipments o
tractor’s supplies, contractor’s equipient o« ¢
thereof, in a xcheduled serviee, excludine -
modities in bulk, or commodities whieh beears
<ize or weicht require speeial coipuent, e s
~hipment weighing in exeess of LI peands
contemplated zervice of applieant s s
that of existing transportation facilties .-
dering a rapid and expedited laul of st
modities, and the economie and maenu \
of the public will be sieniticant!y prowated
cerant of the apphication.”

POINT IV

ARSI B ?
SUPPORTING SIIIPPERS USE AND ARE FAMILL
WITH TRUCK LINE AND BUS SERVICE. YET SEz»

AND SUPPORT WYUOFF'S SPECIAL SERVICE:
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vt without exception, each of the supporting
) ,4;. < utithze all of the regular route motor common
v and busses (protestants). In ospite of the almost

vw of suel: facilities by the many businesses, vet

cowared and presented evidencee as to the special
Caferent upe serviee rendered by Wyeoff, Kach
e that therr business uses all of the bus and
L oroute calmiers, vet inoemergencies requires the

AN TVees of \\\'('Uff.

in the »ase of Lake Shore Motor Coach Lines .
Cowros e 293, 333 Pae. 2d. 1061 at 1064, the
a1 seentione] that the record in that case failed to
s that the shipers had used the services of protes-
et or that “he was aware of the extent of the services
wentiv avatlable.” Sueh eriticism cannot be levied in

e teselt ease,

As the Abstract and Supplement of the record shows,
b this briet diseloses, each shipper does use the other
Crins o transportation, Kach one has, with this know-
ol sueh other serviees, nevertheless utilized the
coperary antherity of Wyeoff and supported the need

Ten Waeoff express type service. Max Thorn of

Voo Company referred to their use of all truck
vl the hus dines and the problems, and testified

Coallthorr dealings with motor carriers, Wyeoff “is
Crmest antstanding carrier.”” On eross-examination he

AR

kel for example, ax (o service into the Uintah Basgin
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by Link and Uintah Freightways mg wy, "
! . ‘ gt

two go to the Basin from Salt Lake ¢y

LA d@tet o

time as Wyecoft, noon cach dav, Imt i, T

T
[

])i(tkup or other service to or for W, W Choy s
Ul e

of business in Springville. That verv oo W
via W
parts for a $60,000.00 machine that was Jowy, v

AT

Clvde was shipping to the Uintah Basip

the cartage companies or Nalt Lake Connty exgren o,
serve W. W, Clvde or the other contractors at s

Dl
They have no objection to using the husses o t=i..

in ordinary situations, but thix does not wear o
cmergencies this contractor must be saddled o

i

and inefficient motor carrier <ervice,

Iixamples of service deficiencies by the gonerar
modity motor carriers may be allustrated by oo
lems. Commodities moving to points north, westor e
of NSalt Lake City from a point such as Sprivevis
quire usually at least one extra day, hecause none
carriers operating soutl of Salt Lake City have ain
to go to Salt Lake City and henee vast, nortl, or
The practical interline problems make enpraena s

impossible. The xaine is true in the oppesie RUANS

Should a repair or replacenent parteome froni
north, west or eaxt of Salt Lake City and e ditie
anvwhere south of 33rd South Street, two separd
riers must be uxed, with the resultant delavs. We
single carrier state-wide serviee to the contracter ¥

ates sueh delayvs
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i et be renenihered that even though Wyeoff does
i epress" authority between Salt Lake City and
L or etween Salt Lake City and Tooele, Grants-
e Wendover: vet it does have several truck sched-
cpdny operating between those points in express-

v ot new s apers, cut flowers, U.S, Mail, books
. asaznes, ot Henee to most of the major popula-
. s of e ~tate and between such points, Wyeoff
o or more sehedules per day available for servieing
ptoactors an t their suppliers, By this frequent
Cvenig, same-doy serviee can be rendered to most

[n e few areas where same-day serviee is not avail-
So Weaeof effeets very early morning deliveries so the
straet o has the needed part or unit of equipment well

e S ML This s contrasted with the usual serv-

»the truek Bines, where the large semi-trailer unit

s nnloaded completely at destination (sueh as
Saboand the lading transferred to pickup tyvpe trucks

-
RN

weal deliveriex can he made. Wyeoff's practice
Crakine most deliveries direetly from its highway
L Y T . . -

vEeatfords a special type serviee to shippers and ex-

s the erttical time of delivery of a needed part or

lent unat.

Hie Commizsion wisely did not hamstring this in-

Uit weghed the textimony and needs of each car-

soapd T IR . .
H s capabilitioz. We could illustrate the knowl-



edge of each supporting shipper
very first one, as to the use of othey
transportation, and their preferene.

Wyeoff’s

express-type operations in ther
One other example is the expression of My,

28

 aAs W hﬂ\u W

l“! TR uf BN

for and Nevg

L) CT Y

R

ik,

Roeky Mountain Nervice (Tr. 159-60)

“Q-

Al

Q.

A

Q.

Now, have you used other modes of T
tatmn N moving your commoditios ’

Yes; we use Continental Bus L e, Lak,
tirevhound—all of the motor freveht vy,
from time to time. We use Milne g o
Link, Ulintah, Carbon—Rio ¢ .x.uzm, e
Palmer, Barton—we use them all.

Are vou here supporting the Wyeolf i
tion?

I am.
Would vou tell the Conmiission why

Wyeoff Corporation has a specific t7. 7~
e Tt is unigue in one respect at loast, 7
our standpoint, in that we can get e
services into almost all areas of the ¢
and we onlyv have one place that we pav

look to for serviee, This, in the busy jan
the season, hecomes very important bt

s in ol mS
it is not infrequent we may have in one

. at -
three or four or five emerse netes th

\h [
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A
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Jhave to be taken care of after hours, and they
can all be handled in almost all cases by giving
thetu to the Wyeoff Company instead of go-
my to three or four or five different particu-
L places to get rid of freight.

I~ dependable rapid transportation of any ad-
vantage to vour Company n lll(’('ting Cotpe-
titon !

Evervone makes good equipment these days.
The time of saving, *‘His equipment is no good
and mine’s hetter,” is past. Evervone makes
zood equipment. The seeret of the whole thing
ix the serviee vou give it. 1f the machine
doesnt run it can do the best in the world
but 1t i= junk if it won’t run. Service is really
the onlv thing we have to sell,

Now, in the event that the Wyeoff service is
authorized by this Commission, will vou divert
from the other carriers the type shipments
thut vou are now tendering to them?

Fdon't think there would be any change at all.”

POINT V

THE COMMISSION CAREFULLY WEIGHED THE
LVIDENCE. THE NEED FOR SERVICE, ITS EFFECT
UM EXISTING CARRIERS AND GRANTED THE CER-
TIFICATE TO ANSWER THE TRANSPORTATION
YEEDS OF TIHE CONSTRUCTION INDUSTRY.
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POINT vi

THE FINDINGS AND ORDER OF THE )y
ARE SUPPORTED BY COMPETENT Eyppey .
AND ARE NOT ARBITRARY OR CAPRI([n[

It has been our purpose to tdentify som o -
petent evidence of record to support the Findieo o
clusions and Order of the Commission, The ¢ ..
was not oblivious to existing carrers, hotl g -
busses. Thus it inserted into the Report and o, -
hasie safeguards:

(a) Service was authorized only on “enre:
shipments:
and
(b) The phrase “contractor's supplies, contra -
equipment or parts thereof™ was vers vare.

spelled out.

By the careful delincation of the authorized s
the Commission, the bus lines and the truek hne swer s
sured that this particular serviee would be ntilimd -
in bona fide emergencies by contractors. There st
no diversion of traffic hy Wyecoft's hauling “stees o™
for supply houses or general commodities to auwke
'{,

dealers, hardware stores, mine supply houses. i

. , . S Oeder was UET
language of the Commission in its Order wa

. . ‘e e [ T
“ultimate user must have been identified as a eont
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oo use of the ecommeodities by a contractor
e fuet, the great care of the Commission i1s fur-
h - ped by the specific excelusion even of “materials
s which a contractor might use or consume in
| in= v ork or which become a part of any con-

FOR R EN

-
et

(i st nenage, lanber, cement, nails, windows,
e steel etes are exceluded, A contractor can look at
Comger and know with eertainty what can be hauled
o i an emergeney where his equipment is broken
il also knows that he cannot utilize the Wyeoff
“or miseellancous materials and supphes which

ooeve e conmmon earrier for his job,

e of e plaintiffs in this proceeding raised the
< th the grant of authority is “ambiguous and un-

Conretable ™ The toregoing paragraphs show how care-

TR

Yo Comission was to make it elear and understand-

e

.
When awenerator goes out on a tractor and needs

soror replacenient to enable the contractor to continue

NI

ot right 1o sueh serviee is elearly spelled out.
ahantswvould have this Court believe that if a h‘]li])-

SEvere i ahox, Wyeof T could not know whether the

iy . : - . . .
St rovered it We xubmit that if the generator n

Cownple iscma hox and s shipped by Wheeler Ma-

Pt WOW Chvde at aconstruetion project job site,

v N R . . .
USRI cotes within the authority.
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Mr. Young made it clear that oy 1. o

. . . DI
sisted of contractor’s parts or P

R CR TR NN

construction site, they would hand!.

IR ['. .
oy, I»I\e--fq N
wli s

have the Court assume that neither g,

POty -

parts supply house nor Wycoft can read gy L
- vl

the plain English of the Order or know whu 3o

“contractor’s supplies, contractor’s vy

neys, o

thereof.”

We note also that the protestants give soy

what they call “destruction™ of their business . i, -
of this authority to Wycoff, No evidence of syen o
tion as a result of the temporary authority wis pro -
The very type serviee has been operated on an e
baxix for contractors by Wyeoft for over ayear i -
hearing. The only carrier showing percentages - L

Brothers States, and at page 11 of their hriet the v
quoted would show that the volume ot express o
various runs was up in 1964 over the prior year, v
standing the Wyeoff serviee. In the Garrett, ete s
page 33, we read that Garrett, Milne and R Grand
«till he in business irrespective of happens bere””
ceneral dire predictions tollows but no evideres o

decline of business was presented to the Consses

After patiently hearing all of the evienee, e
- . .. - e~ 4 !
the testimony of the several truek and bus e,

mission found, not that diversion of tratiic amd &

. . N - R i 1 {'_j.
tion of protestants’ hnsiness would result, but

(R.1227)
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~The contelnplated servee of applicant s
operior to that of existing tranzportation facili-
.« rendorme arapid and expedited haul of
o anenhities, and the economie and material
v e o the pabhie will he significantly promoted
vonoerant of the applieation.™

Coenmoer of witnessex testified that without the
v, the contractor or supplier would be foreed

21 an from the job and run a truck in for the

<o equipinent inan emergeney. The big truck
e bsses would not he getting this type business
Ve Ui Waeol T eniergeney serviee would not result

Lt IV eTs oINS,

e fimal thrust of the protestants is that the Com-
won's Repert and Order was not supported by the
doee s and the Commission acted in an arbitrary and
covons manner. The brief heretofore has delineated
ik evidencee to show conelusively that there was ade-

woevidenee hefore the Connisszion to Justify and

vt Findimes and Order,

At are the tests of whether the Commission has

Carbiteag and capricious! In the Salt Lake Transfer
PO N Comtiniasion eaxe, 11 Utah 2d 121, 350
o T o T,

“Realizing the lunits of this court to review
orders of the ¢ ommission, nevertheless, if in
Clation to the Tacts bwe Fore it, the Commnission acts

'
v
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m an arbitrary and capricions Himer, 1

i without authority and st . ~ ke v
ever the miminnn quantity ;. ”mm:\-“.-'.‘
necessary to justity adiministigg,
ix=ued in the complete absence or Tty <
are clearly arbitrary, capricions and \x,‘,.,

n“tfl)h. S

In that case no evidenee was presented g 1., S

shipments between Salt Lake City and Owdep

vkl

Commission was reversed.

In the Lake Shore Motor Coach Lines |
nett case (supra) the test was, “upon a show e
under serutiny is so ephemeral as to practicatly o -
(p. 1063) Certainly in this case the testimon «
“ephemeral,” when you eonsider the support
major contractors and eleven primary suppliers 7w
and equipment, all of whom do business on a stats
hasis. We appreciate that mere numbers of witnes
not a criterion alone upon whieh to base a Certifirg
Conveniencee and Necessity, Also we know that th
and Commission do not require that every eopet
commodity and point must be itemized and detatind
Salt Lake Transter . Public Scrvece Conmis
(supra) the Commixsion affivmed generally the i
tion on “commodities generally™ awunst an atae
only a few witneszes and a few cotmmidities bas

shown by the applicant by the followine lanzuae

.
“Where, ax here, there 1= an appiiva!
||.L
transport commodities within an acespte
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- qsom, sueh ax teomiodities generally,” the appli-
Cari need moton the first instance, demonstrate
neeel Jor the transportation of every conceeivable
i eneonmpassed by the classification. A eon-
v view would mpose an almost impossible

Cocen oo the apphicant.”

A dwenth Transior e Pubilic Serviee Commis-

.

e _ Drah 2d 23, 265 Pace. 2d 990 wherein very few
wottesses appeared and the commission granted
o anthority 1o applicant to that held by Ashworth

e amd Salt Lake Transter. There this court said,

ey it

“0m review of an order of the PPublie Serviee
Comssion of Utah granting a certificate of con-
entence and necessity, it s not required that faets
sind by the Commission be conclusively estab-
~hed o <hown by a preponderance of the evi-
denees The scope of review 1= Imited to an ascer-
tanment of whether the Commission had hefore it
sompetent evidenee upon which to base its deei-
s ULCUAL 1903, 04-T-16: Wyeoft Co, ne. v, Pub-
Lo Serviee: Comnission, Utah, 227 P, 2d 323:
Uintade Freight Lines v, Puble Serviee (fomnis-
s Utah 229 P 2d 675

“The “convenienee’ and “necessity’ to be con-
sdered s that of the publie, Muleahy v, Publie
erviee Connmission, 101 Utah 249, 117 P.2d 20K,
wut b ctatute does not require that the Comnis-
“onotind that the present facilities are entirely
mubauate. Honerely vequires that the Commis-
sSencshall tdae into consideration ® * ® the existing
Tnsportation facilities’: it is obvious from the
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language of the order EENIL i) e
the order denving the petition for ,-..;',,‘.1‘,‘,,
well ax the evidenee, that the ( uu|mi\,,,1:,i; )
these matters into consideratyog, '

Because a particular contractor does i gy

dve -
cet on the day of the hearing at evepy DA

it s no reason to handicap its future bigdy,- -
in Utah because no adequate CHergeney

Ty e

servies Is available,

The Commission deals with present and npo-.

i

venienee and necessity, No ervatal ball sazine 100w

of the Commissioners. Rather, they are to vy o
’ .

Judgment of experienced businessmen, the sk,

veloped by them as Commissioners, their knowes

the growth and development of our state, and mas - -

determination. Due evaluation of existing carris «

ices has been made by the Commission hefore s

Report and Order.

When the isxue of the repeated temporary aw

perniits for movement by Wyeoft of these contm

supphex and equipment came betore this Conaess o

i
i

Court directed the Commission as follows i Ce

P .
o N

Dius b"l/-\'fl'ﬂl v Publlic Sevvies Conimessian, T b 2

996 Pac. 2d 404, 405 :

] .
“It <hould be remembered the 1 ubli
Commission reculates hoth commen and

L
[RTHENE

-

N
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< for the benefit of the public and are
red voth the daty of s~ceing that the publie
ve - thomost efticient and economical serviee
o Yoarder to efticient]y fulfill this serv-
e, parent that within a reasonable period
e hearing <howld be aranted to all inter-

RN

i parties to the end that the Commission ean he

o ortoed of all facts necessary to enable it
et i i anting or withholding authority to an

Lt iy

it

aohaennd

. pecord in this case shows that the application
o sasn, heard in 1964 and deeided in 1965, Ob-
o Waeott was making an earnest effort to comply
cvresponsibilities, As emergeneies arose while
cnzoa tine of hiearing, the Commission granted
Loerars pertaits in response to the numerous demands
Leconitactors for elmergeney type serviee not other-
Savailable to themn, We feel eertain that the admoni-
cofth s Courtan that eaxe, handed down in November

M was wed] Before the Conmnmission when it wrote its

cortand Onder i January 19605,

Bt Repert and Order it has obeved the statute
coodmanitien of this Conrt, “of sceing that the pub-
teoves e imest efficient and econonnical service pos-

b Conct now should ive due value to the efforts
Pivmissas Not only did the Commission weigh
i torar cttended period (the hearings were on

SRV

oS ad S50 1964 and the Report and Order

Cdnears T I9G0 ) Lat it whittled down the re-
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quested gerviee and imposed careful safveraed. -
only the needed transportation tor . CONt e

their suppliers ax shown hv the evidone.

Without underestimatinge the statutony gy
the Legislature that the “findings and conciya,.,
Commission on questions of fact shall he 1 s
not he subject to review™ (34716 U.C.0 0,
summarize similar pertinent rulings by this o, ¢
Ashworth Transter, Ine. v, Carliow Moty
11 Utah 2d 315, 358 Pac. 2d 901, “The Pull ~ -
Commission is endowed with the prerogative of g,
ing the facts, and the well-settled rule is that the -
will not disturbh its findings when they are suppors,
competent credible evidence.” The case of Rudy o s
Service Commassion, 1 Utah 2d 223, 265 Pac. 2w
cited wherein the Court said, *It i well setthed tha
Court cannot substitute its judgment tor that -~
Commission if there is =ufficient evidenee to sapre
Commission’s finding=." In turn this case eited 2 u

of anteeedent similar decisions,

It is not required that the facts found

. . . . oL H ™ Y
Commission be conelusively extablished, or

that they be shown by a preponderane

dence. If there isin the reeord evidenes troes

Cpr

. - . "l"é' )
a reaxonable mind conld believe op eoned
a (‘“l'tilill faet (.\i_\-t‘.(]_ a ['“(lng of sll('h fue

. . e . . . (0 i f' -
justification in the record, and we cante
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Mufeatn v Public Servee Commission, 101
a7 Paes 2d 295 and followed in ater
b ot

Lowes

cen and more recent case, Lake Shore Motor
ol W lliego 9 Utah 24 114, 339 Pac.
woirnd the Connnission even though not a single
L pubhe witness supported the application, the
ranted the proposed serviee and this Court
i aael an Order. As to the duties and powers of

ie~ion and this Court, the decision sayvs in part,

'
[

“lt 1= to be Kept in mind that the funections
1 coton earviers afteet the publie interest in
el woway that the legislature has deemed it
Sroper toorant monopolistie franchises and con-
seqienty =ubjeet them to general supervision and
control of the Publie Serviee Commission, Upon
Loassmmption that the Comnission is staffed by
wrsonteb of training and experience in this field,
o vested with hroad powers and its decisions
satorders are endowed with considerable w-rity.
Ty are subjeet to review by this court but the

review s fiited -

T The review shall not he extended fur-
S tihan o determine whether the commission
ssorelarle pursued its authority, * 0 * The
pdves and conelusions of the Connmission on
Htetions of faet shall he final and shall not he

AR S P [‘1-\'i‘.\\*. b
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CONCLUSION

This caxe has presented squarels

Yooy

ston the need of the contracting industey g4

for a special emergeney-type motor cipr

PCT s

coff already has xuch an express tvpe opergi

ence which, as the Commission found, “lends 1. ¢
expeditious, dependable serviee with 1.,.,-\,,”“5‘:(
special attention being rendered cach s
1226) Also, the Commission well considered 1y, -
transportation provided by the large truek o
bus lines and found, “The contemplated servia o,
cant is superior to that of existing transportai -,
ties 1in rendering a rapid and expedited haul of sai

modities, and the cconomie and materal welfare o
public will be significantly promoted by a grant -

applieation.”

All necessary elements of the case have been 7
by applicant. The Commission has evaluated te e
and special problems of a large and vital industr .
weighed the effect of the grant of the authority o
carriers and has rendered its Findings and Onber T
supported by adequate, abundant and competent e
There is nothing capricious or arhitrary abmt -

<10m.

- . > L N ‘ [Rai
We urge the affirmation of the Report ard
. Sttt E
of the Commission as being in the publie m=m

. . . . . O ‘l;“i"'
within the authority and provinee of the Comii
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Respeettully submitted,

HARRY D. PUGSLEY

ZAR E. HAYES

Attorneys tor Wycoff Company,
Incorporated

PHIL L. HANSEN,
Attorney General of Utah
Attorneys for Defendant s
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