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Martin V. Gravis (#1237)
Attorney At Law
2568 Washington Blvd.
Ogden, Utah 84401
Telephone: (801) 392-8247
IN THE SUPREME COURT
STATE OF UTAH

STATE OF UTAH,
Supreme Court No. 910306

Plaintiff/Respondent,
vs.
EDWARD STEPHEN DELI,
Defendant/Appellant.

BRIEF OF APPELLANT

JURISDICTION
Jurisdiction to hear the above entitled appeal is conferred
upon the Utah Supreme Court pursuant to Utah Rules of Criminal
Procedure Rule 26 and Utah Code Annotated Title 78-2-2 (i).

NATURE OF PROCEEDINGS
This is an appeal from the sentence on the charges of two (2)
counts Murder in the Second Degree First Degree Felonies, pursuant
to Utah Code Annotated 76-5-203, Attempted Capitol Murder, pursuant
to Utah Code Annotated 76-4-102

(i) one (1) count Attempted

Criminal Homicide a First Degree Felony, pursuant to Utah Code
Annotated 76-4-102 (i) and 76-5-202, one count (1) Aggravated Arson
a First Degree Felony, pursuant to Utah Code Annotated 76-5-103,
1

two (2) Counts Aggravated Kidnapping both First Degree Felonies,
pursuant to Utah Code Annotated 76-5-302, Aggravated Robbery a
First Degree Felony, pursuant to Utah Code Annotated 76-6-203,
Theft a Second Degree Felony pursuant to Utah Code Annotated 76-6404 & 76-6-412 (l)(a)(ii) and Aggravated Assault a Third Degree
Felony pursuant to Utah Code Annotated 76-5-302.

In the Third

Judicial District Court, County of Summit, State of Utah, with the
Honorable Frank G. Noel, presiding. That the court ordered firearm
enhancements based upon Utah Code Annotated 76-3-203. To the two
murder charges attempted capitol murder charge two aggravated
kidnapping charges the aggravated

assault and the aggravated

robbery.
DATE OF DECISION
The Defendant was convicted by the jury May 14, 1991, and was
sentence on June 3, 1991, and a Notice of Appeal was timely filed
by Martin V. Gravis who represented tA;e Defendant at trial.
STATEMENT OF THE ISSUES

POINT I
The

^urt errored in ordering consecutive sent^ces in excess

on the matters that do not carry maximum

sentence of life

imprisonmenr in ordering that those sentences run consecutively
when

said

consecutive

sentences

exceed

thirty

(30)

years

imprisonment pursuant to Utah Code Annotated Title 76-3-4C1 (4).

2

POINT II
That the imposition of consecutive sentences in this case
violates defendants rights as proscribed by the Constitution of the
State of Utah Section 9 in that defendant was treated with
unnecessary rigor.
STATUTES AND RULES
UTAH CODE ANNOTATED, SECTION 76-3-401 (4) (5):
(4)
maximum

If a court imposes consecutive sentences, the aggregate
of

all

imprisonment.

sentences

imposed

may

not

exceed

30 years'

However, this limitation does not apply if an

offense for which the defendant is sentenced authorizes the death
penalty or a maximum sentence of life imprisonment.
(5)

The Limitation in Subsection (4) applies if a defendant:
(a)

is sentenced at the same time for more than one

offense;
(b)

is sentenced at different times for one or more

offenses, all of which were committed prior to imposition of
sentence for any one or more of them; or
(c) has already been sentenced by a court of this state
other than the present sentencing court or by a court of
another state or federal jurisdiction.
CONSTITUTION OF UTAH, ARTICLE I SECTION 9
Excessive bail shall not be required; excessive fines
shall not be imposed; nor shall cruel and unusaual punishmenst be
inflicted.

Persons arrested or imprisoned shall not be treated

with unnecessary rigor.
3

STATEMENT OF THE CASE
The Defendant, Edward Stephen Deli, was charged with two (2)
counts Capitol Homicide, two

(2) counts' First Degree Murder,

Capitol Felonies, in violation of Utah Code Annotated Title 76-5202, one (1) count Attempted First Degree Murder, a First Degree
Felony pursuant to Utah Code Annotated Title 76-4-102 (1) and 76-5202, two (2) counts Aggravated Kidnapping, First Degree Felonies in
violation of Utah Code Annotated Title 76-5-302, one (1) count
Aggravated Kidnapping, in violation of Utah Code Annotated Title
76-5-103, one (1) count Aggravated Arson, in violation of Utah Code
Annotated Title 76-6-103, one (1) count Aggravated Robbery, in
violation of Utah Cede Annotated 76-6-203, and one (1) count Theft
a Second Degree Felony in violation of Utah Code Annotated 76-6-404
and 76-6-412 la (ii). He was convicted as charged with exception
of two (2 j counts First: Degree Murder, but was convicted of the
lesser included offense of Second Degree Muraer a First Degree
Felony in violation of Utah Code Annotated 76-5-203 by the Third
Judicial District Court, Summit County, State of Utah, pursuant to
a jury trial, ~he Honorable Frank G. Nole presiding, on the 14th
day '-~ May, 1391.
The Defendant was sentenced on June 3, 1991 as follows:
Murder in the Saccnd Degree, a First Degree Felony five (5)
years to life with a firearm enhancement of not less then one (1)
year nor more then five (5) years to run consecutively, Murder in
the Second Degree, a First Degree Felony five (5) years to life
with a firearm enhancement of not less then cne (1) year nor more
4

then five (5) years to run consecutively, Attempted Murder in the
First Degree, a First Degree Felony to five (5) years to life with
an additional firearm enhancement of not less then one (1) year nor
more than five (5) years to run consecutively, Aggravated Arson
five (5) years to life, Aggravated Kidnapping fifteen (15) years to
life with a firearm enhancement of not less then one (1) nor more
then five (5) years to run consecutively, Aggravated Kidnapping a
First Degree Felony a minimum mandatory of fifteen (15) years to
life with a firearm enhancement of not less then one (1) year or
nor more then five (5) years to run consecutively, Aggravated
Robbery a First Degree Felony a term of five (5) years to life with
a firearm enhancement of not less then one (1) year nor more then
(5) years to run consecutively, Theft a Second Degree Felony a term
of one (1) to fifteen (15) years, and Aggravated Assault a term of
zero (0)
then

to five (5) years with a firearm enhancement of not less

one

(1)

year

consecutively.

All

nor

more

tnen

sentences

five

were

also

(5)

years

ordered

to

run

to

run

consecutively.
STATEMENT OF FACTS
The Defendant was sentenced on June 3rd 1991, before the
Honorable Frank G. Noel, Third District Court Judge presiding. A
presentence report was prepared prior to sentencing (Record P. 368)
said

presentence

report

recommended

all

sentences

to

run

consecutively and also in the presentence report several people who
were contacted indicated they were unsatisfied with the verdict in
that the defendant was not found guilty of Murder in the First
5

Degree a Capitol Felony and was instead found guilty of a lesser
included offense including several police officers and the county
attorney.
The Court made several statements prior to issuing this
sentencing including that he was struck by the senselessness and
brutality of these crimes, that law abiding citizen must walk our
streets in fear and now must be fearful within the walls of their
own homes, and that any expressions of remorse came far to late and
to far unconvincing to have any mitigating effect on the sentences.
(T. page 24 line 7-9 page 24 line 25 and T. page 25 line 1&2 T.
Page 25 lines 8-10)
At ~~he time of sentencing Judge Noel incorrectly imposed the
firearm enhancements on tne counts which the firearm enhancements
were applicable, (T. page 25 lines 23-25) (T. Page 26 lines 9-12
and lines 6-20 Page 27 lines 2-6 Page 26 19-22) (T. page 28 Lines 913) in that he imposed a sentence of additional term of one (1)
year to run consecutively and not concurrently, and an additional
term of not more then five (5) years to run consecutively and not
concurrently as a firearm enhancement.
The incorrect sentences were corrected on tr.e judgemenr md
commitment issued in this case. (Record page 374-378)
SUMMARY OF THE ARGUMENT
The Appellant contends that the Court sentence was illegal in
that number one

(1) That the non maximum sentence and life

sentences run consecutively exceed 30 years in violation of Utah
Code Annotated Title 76-3-401 (4) (5) and that to run all sentences
6

consecutively violated the Defendants rights under the Article One
(1) Section Nine (9) of the Constitution of the State of Utah in
that he was treated with unnecessary rigor.
ARGUMENT
POINT I
That the Court on the offenses that do not carry maximum
sentence of life in prison exceed thirty (30) years imprisonment
and

therefore

the

defendant

was

illegally

sentenced

to

consecutively sentences on those offenses,
Utah Code Annotated 76-3-401(4) states
(4) "If Court imposes consecutively sentences, the
aggravated maximum of all sentences imposed may nor
exceed 30 years' imprisonment. However, this limitation
does net apply if an offense for which tne defendant is
sentenced authorizes the death penalty or a maximum
sentence of life imprisonment."
(5)
" The
defendant:

limitation

in Subsection

(4) applies if a

(a) is sentenced at the same time for more than one
offense;
(b) is sentenced at daifferent times for one or more
offenses, all of which committed prior to imposition of
sentence for any one or more of them; or
{c) has already been sentenced by a court of c m s state
other then the present sentencing court or by a court of
another state or federal jurisdiction."
A review in the sentences that do not carry a maximum of life the
defendant was sentenced for the offense of Theft a Second Degree
Felony which carries a maximum sentence of fifteen (15) years in
prison and Aggravated Assault which carries a maximum term of five
(5) years in prison additionally defendant was given a sentencing
7

enhancements for two (2) counts of Criminal Homicide Murder in the
Second Degree was given firearm enhancements of not less then one
(1) nor more then five (5) years for two (2) counts of Criminal
Homicide Murder in the Second Degree, one (1) Attempted Criminal
Homicide a First Degree Felony two (2) counts Aggravated Kidnapping
a First Degree Felony and Aggravated Robbery a First Degree Felony.
The Defendant was also given a Firearm Enhancement of not more then
five (5) years on the offense of Aggravated Assault a Third Degree
Felony.

The total maximum number of years of imprisonment the

Defendant has been sentenced to consecutively on sentences not
carrying a maximum of life in prison is fifty five (55) years.
POINT II
That the maximum number of years on consecutive sentences for
the firearm enhancement and the offenses of Theft and Aggravated
Assault can not exceed thirty '30) years.
POINT III
That the defendant was "treated with unnecessary rigor"
Article One (1) Section nine (9) of the Constitution of the State
of Utah states as follows:
,f

excessive rail snail not oe required, e: oessive fines
shall not be imposed; nor shall cruel and unusual
punishments be inflicted. Person arrested or imprisoned
shall not be treated with unnecessary rigor."
The Supreme Court of the State of Utah has held in several
case including State v. Bishop 717 P.2nd 261 (Utah 1986) and State
v. Russell 791 P..2nd 188 (Utah 1990) that Article One (1) Section
9 of the Constitution of Utah is broader than the Eighth Amendment
of Constitution of United States since that the words
8
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person arrested or imprisoned shall not be treated with
unnecessary rigor."
has not counter part in the Eighth Amendment.
The Court in these cases went further to say that to determine
how to apply that particularity sentence of Article One (1) Section
Nine (9)
11

That it's explicated on a case by case basis."

The defendant was originally charged with two (2) counts
Capital Homicide two (2) counts Murder in the First Degree, Capitol
Felonies, but was convicted of lessor included offenses of Murder
in the Second Degree, First Degree Felonies. The presentence report
(record page 368)

contained many statements from the County

Attorney and police officers involved in the case that they were
unsatisfied with the verdict. (T. Page 17 lines 2-6) Also that one
of zne victims stated that he was so unsatisfied that constitution
should be amended to allow a seventy-five (75) percent vote of the
juriors to render a verdict with a unanimous verdict (also T. page
19 line 25-20 page 20 lines 1-5)
The Defendant did not argue that he was not guilty of the
offenses charged with the exception of the two Counts cf murder in
the First Degree Capitol Felonies and requested instructions for
lesser included offenses of Murder in the Second Degree which were
given (record Pages 278 and 282), which included the language of
Utah Code Annotated 76-5-203(d) that the murder was committed
during the course of a Burglary that the deaths were caused during
the course of a Burglary the jury was instructed as to accomplice
liability pursuant to Utah Code Annotated Title 76-2-202. With the
9

jury finding the Defendant guilty of the lessor included offenses
of Murder in the Second Degree First Degree Felonies there was a
reasonable inference that the deaths of the two (2) victims were
caused by the co-defendant Von Taylor.
In examining the facts of the case in that the Defendant was
convicted of lessor included offenses of Murder in the Second
Degree

First Degree Felonies rather then Murder in the First

Degree, Capitol Felonies and the sentence imposed by the Court
particularly in initially incorrectly sentencing him under the
firearm

enhancement

and

the

information

contained

in

the

presentence report the client contends that the Court acted with
unnecessary vigor in that the report clearly indicates that all
people contacted from victims, police officers, and prosecutors
were under the opinion that the Defendant

should have been

convicted of the Murder in the First Degree and were unsatisfied
with the verdict of the Jury and said recoitimendationtfasbaoeu upon
those statements.
CONCLUSION
That the appellant has been treated with unnecessary vigor in
sentencing all sentences to run consecutively and net concurrent!/
and that also the Court recommended to the board of pardons that he
not be allowed the benefit of parole.
RESPECTFULLY SUBMITTED this

10

day of October, 1992.

CERTIFICATE OF MAILING
I hereby certify that I mailed four true and correct copies,of
the foregoing Brief of Appellant, postage pre-paid, on this /£?
day of October, 1992, to R. Paul VanDam, Attorney for Respondent,
at 236 State Capitol Building, Salt Lake City, Utah 84114.^
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IN THE THIRD DISTRICT COURT OF SUMMIT COUNTY
STATE OF UTAH

STATE OF UTAH,

:
PLAINTIFF,

VS.

:

JUDGMENT AND COMMITMENT

:

STEVEN EDWARD DELI,
DEFENDANT.

:

CRIMINAL NO. 1300

:

On the 3rd day of June, 1991, appeared Robert W. Adkins and
Terry L. Christiansen, attorneys for the State of Utah, and the
defendant appeared in person and by counsel, Martin V. Gravis.
IT IS ADJUDGED that the defendant has been convicted upon a
plea of not guilty and a verdict of guilty by jury of the
following offenses:
1. Criminal Homicide, Murder in the Second Degree, a
First Degree Felony, a lesser and included offense to
that charged in Count I of the Information;
2. Criminal Homicide, Murder in the Second Degree, a
First Degree Feleony, a lesser and included offense to
that charged in Count II of the Information;

n o n *i ^ A-

3. Attempted Criminal Homicide, a First Degree Felony,
as charged in Count III of the Information;
4. Aggravated Arson, a First Degree Felony, as charged
in Count IV of the Information;
5. Aggravated Kidnapping, a First Degree Felony, as
charged in Count V of the Information;
6. Aggravated Kidnapping, a First Degree Felony, as
charged in Count VI of the Information;
7. Aggravated Robbery, a First Degree Felony, as
charged in Count VII of the Information;
8. Theft, a Second Degree Felony, as charged in Count
VIII of the Information; and
9. Aggravated Assault, A Third Degree Felony; as
charged in Count X of the Information.
The Court having asked if the defendant has anything to s
why judgment should not be pronounced, and no sufficient cause
the contrary being shown or appearing to the court,
IT IS ADJUDGED that defendant is guilty of the foregoing
offenses and convicted.

It is adjudged that the defendant be

confined and imprisoned at the Utah State Prison for the above
offenses, with commitment to issue forthwith, as follows:
1. Criminal Homicide, Murder in the Second Degree (Beth
Potts - victim) - five years to life with an additional
sentence of not less than one nor more than five years
as a firearm enhancement pursuant to 76-3-203(1) U.C.A.
to run consecutively and not concurrently;
2. Criminal Homicide, Murder in the Second Degree (Kaye
Tiede - victim) - five years to life with an additional
sentence of not less than one nor more than five years
as a firearm enhancement pursuant to 76-3-203(1) U.C.A.
to run consecutively and not concurrently;

ruv^*" M r;

3. Attempted Criminal Homicide - five years to life
with an additional sentence of not less than one nor
more than five years as a firearm enhancement pursuant
to 76-3-203(1) U.C.A. to run consecutively and not
concurrently.
4.

Aggravated Arson - five years to life.

5. Aggravated Kidnapping - (Tricia Tiede - victim) a
minimum mandatory term of fifteen years and which may
be for life and an additional sentence of not less than
one nor more than five years as a firearm enhancement
pursuant to 76-3-203(1) U.C.A. to run consecutively and
not concurrently.
6. Aggravated Kidnapping - (Linae Tiede - victim) a
minimum mandatory term of fifteen years and which may be
for life and an additional sentence of not less than one
nor more than five years as a firearm enhancement
pursuant to 76-3-203(1) U.C.A. to run consecutively and
not concurrently.
7. Aggravated Robbery - five years to life with an
additional sentence of not less than one nor more than
five years as a firearm enhancement pursuant to 76-3203(1) U.C.A. to run consecutively and not concurrently.
8.

Theft - one to fifteen years.

9. Aggravated Assault - zero to five years with an
additional sentence of not to exceed five years as a
firearm enhancement pursuant to 76-3-203(3) U.C.A. to
run consecutively and not concurrently.
With respect to the minimum mandatory term of fifteen ye
for Aggravated Kidnapping in Count 5, the Court specifically
finds the following which supports imposing the upper term:
1. The offense was characterized by extreme cruelty or
depravity. The victim, Tricia Tiede, had witnessed her fathe
shot and left for dead in a burning cabin. Tricia

fUV

1

C

Tiede was then placed in harms way by the defendant being involved
in a high-speed chase and an armed confrontation with the law.
2. The victim was unusually vulnerable. Tricia Tiede was 16
years of age when the offense occurred and had witnessed her
father shot and left for dead in a burning cabin.
With respect to the minimum mandatory term of fifteen years
for Aggravated Kidnapping in Count 6, the Court specifically finds
the following which supports imposing the upper term:
1. The offense was characterized by extreme cruelty or
depravity. The victim, Linae Tiede, had witnessed her mother and
grandmother shot and killed, and her father shot and left for dead
in a burning cabin. Linae Tiede was bound and gagged and
threatened with a knife to the throat. Linae Tiede was then
placed in harms way by the defendant being involved in a highspeed chase and an armed confrontation with the law.
2. The victim was unusually vulnerable. Linae Tiede was 20
years of age when the offense occurred and had witnessed her
mother, grandmother and father shot and her father left for dead
in a burning cabin.
IT IS ADJUDGED that due to the gravity and circumstances of
the offenses and the history and character of the defendant,
including his being a fugitive from justice at the time the crimes
were committed, that the sentences herein imposed on each of the
foregoing counts shall run consecutively and not concurrently.
Commitment shall issue forthwith.
The Court finds that society is at risk if the defendant
should ever be allowed release from the Utah State Prison and
therefore recommends to the Board of Pardons that the defendant

not be entitled to parole at any time.
IT IS ORDERED that D. Fred Eley, Sheriff of Summit County,
State of Utah, take the said defendant into his custody and
transport him to the Utah State Prison in accordance with this
Judgment and Commitment.
DATED this

(&

day of June, 1991.
BY THE COURT:

FRANK G. NOEL
DISTRICT JUDGE
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