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Case No. 20150417-CA

INTHE

UTAH COURT OF APPEALS

STATE OF UTAH,
Plaintiff/Appellee,

0.

ROBERT MORGAN MAGNESS,
Defendant/Appellant.

Brief of Appellee

STATEMENT OF JURISDICTION

Defendant appeals from the denial of his motion to withdraw his
guilty plea to forcible sexual abuse, a second degree felony. This Court has

jurisdiction under Utah Code Ann. §78A-4-103(2)(e) (West Supp. 2012).

STATEMENT OF THE ISSUE

Defendant was charged with rape. He negotiated a plea bargain in
which he would plead guilty to a reduced charge of forcible sexual abuse
and the prosecutor would recommend no prison time. But the prosecutor
expressly conditioned his sentencing recommendation on what the victim
wanted at sentencing: “Our recommendation is simply that we would
honor the victim’s wishes. If the victim were asking for a prison sentence,

we're not bound to not recommend prison. If the victim is not seeking a
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prison sentence we will not go beyond her request.” The prosecutor told
Defendant that he believed that the victim was not seeking prison time, but
explained that he had not talked to her since the initial intake and had not
discussed the plea agreement with her.

At sentencing, the victim asked the trial court to impose a prison
sentence. Defendant moved to withdraw his guilty plea, alleging that the
prosecutor had intentionally misrepresented the victim’s initial position in
order to induce his guilty plea.

Issue: Did the trial court properly deny Defendant’s motion to
withdraw his guilty plea where it is uncontroverted that Defendant knew
and understood —before he pleaded guilty—that the prosecutor’s
recommendation for no prison time was contingent on the victim’s wishes
at sentencing?

Standard of Review. A trial court’s denial of a motion to withdraw a
guilty plea is reviewed for abuse of discretion. State v. Ruiz, 2013 UT App
274, 912, 316 P.3d 984; State v. Knowlden, 2013 UT App 63, Y2, 298 P.3d 691.

CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES

Relevant constitutional provisions, statutes, and rules are discussed

as pertinent in the body of this brief.

2.
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STATEMENT OF THE CASE

A. Summary of facts.'

Defendant’s son and three other friends, including the female victim,
M.C,, partied one night at Defendant’s house. M.C. eventually went to
sleep on a bed in Defendant’s basement. She awakened to find Defendant
on top of her with his penis in her vagina. M.C. jumped up and demanded
that Defendant get away from her.

When Defendant talked to investigating officers, he said that he only
touched M.C.’s shoulder. State investigators performed DNA analysis on
seminal fluid collected from M.C.s Code R exam and found that it matched
Defendant’s DNA profile.

B. Summary of proceedings.

Defendant was charged with rape, a first degree felony, Utah Code
Ann. §76-5-402 (West 2015). R1. Under a plea bargain, Defendant pleaded
guilty to forcible sexual abuse, a second degree felony, Utah Code Ann. §76-
5-404 (West 2015). R158-59;R154-55;R147-53.

At the plea hearing, the prosecutor told the trial court that he had

spoken to M.C. “initially during intake,” and that M.C."s “first impression”

'Because Defendant pleaded guilty, the facts are taken from the
Amended Information and Defendant’'s “Memorandum in Support of
Motions to Withdraw Guilty Pleas, Reinstate Preliminary Hearing, and
Reinstate All Prior Filed Motions and Requests.” See R159,R306-07.
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was that “she was not seeking prison at the time and was fairly amenable to
resolving the case.” R364:3 (Addendum A). But the prosecutor added that
he had been unable to contact M.C. since negotiating the plea agreement
with the defense. Id.

The trial court conducted a rule 11 colloquy with Defendant, and,
after finding that Defendant’s guilty plea was both knowing and voluntary,
authorized Defendant to sign his “Statement of Defendant in Support of
Guilty Plea” (Statement) R364:7-8; see also R147-53 (Addendum A).
Defendant’s signed Statement set forth the basis for the parties” agreement:
“In exchange for the Defendant’s plea of guilty the prosecution agrees that
in the event the victim does not affirmatively insist upon the prosecutor
seeking a prison commitment that the prosecutor will recommend
probation and no prison.” R150.

Defense counsel also stated on the record that the prosecutor had
agreed to recommend probation “unless the victim affirmatively requests a
commitment of prison for the defendant’s behavior.” R364:8. The
prosecutor affirmed defense counsel’s characterization of the parties’
agreement: “Our recommendation is simply that we would honor the
victim’s wishes. If the victim were asking for a prison sentence, we're not

bound to not recommend prison. If the victim is not seeking a prison

4
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sentence, we will not go beyond her request.” Id. Defense counsel
concurred: “We recognize the same.” Id.

The trial court asked if Defendant understood that the court was “not
bound by any such recommendation as well?” Counsel responded, “That is
correct.” Id. The trial court then set a sentencing date, and instructed
Defendant “to get down to AP&P to get a pre-sentence report.” R364:9-10.

At the sentencing hearing, defense counsel moved to continue, filed a
defense-based sentencing report, and requested an evidentiary hearing.
R365:2-3 (Addendum B). The defense motions were prompted by receipt of
the AP&P report. R365:3. The trial court agreed to continue sentencing and
to hold an evidentiary hearing. R365:6-9. The trial court also allowed M.C.
to make a statement:

. ... ] am asking the Judge to sentence you to two-and-a-

half years in prison, the same sentence you've dealt me, the

prison I've been in waiting for this to be over. I also want you

to be on the sexual offender’s list, so there’s a possibility a girl

might see it and think twice about being in a vulnerable

position in your presence, even if it is under the pretense of
partying with your 20-something-year-old son.

R365:9.

Before the next hearing, Defendant moved to withdraw his guilty
plea; he filed a supporting memorandum. See R233-36,323-24,306-19

(Addendum C). The defense also filed supporting affidavits from—one of

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.



Defendant’s attorneys—Larry Long, a defense investigator, and Defendant.
See R244-273 (Addendum C).  According to Long’s affidavit, he had
intended to cross examine M.C. at the preliminary hearing about “her
consumption of alcohol during the evening,” and “her sexual relations” the
morning of the rape. R246. He had also intended to cross examine M.C.’s
friend “as to her recollection of all events” and M.C.’s “state of mind.” Id.
But according to Long, the prosecutor told him before the preliminary
hearing that M.C. did not want Defendant to go to prison. Id. Based on this
information, the defense waived preliminary hearing. R246-48. Long,
however, continued to prepare for trial. R248.

Among other things, Long hired an investigator. Id. The investigator
spoke with M.C., who allegedly told him that she understood Defendant
had already pleaded guilty. R248-49. The investigator also told Long that
M.C. “expressed no anger or vindictiveness against Defendant in her
conversation but did not mention, one way or the other what punishment
he should receive.” R249. The defense team also moved to suppress the
evidence against Defendant. Id. But before the trial court ruled on the
motion to suppress, the parties reached a plea agreement. R250-51. As
noted, in exchange for Defendant’s guilty plea to a second degree felony,

the prosecutor agreed to “recommend no prison sentence be served by

-6-
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Defendant provided that” M.C. “did not affirmatively insist upon the
prosecution seeking a prison commitment.” Id.

According to Long, the defense did not know that M.C. wanted
Defendant to do prison time until they received the AP&P report. R252.
Upon receiving the report, Long asked the defense investigator to again
contact M.C. “to determine whether she had just changed her mind or
whether she always wished to have a prison sentence served by the
defendant.” R253. The investigator reported that M.C. told him “that she
always wanted a prison sentence for the defendant and had told the
prosecuting attorney her desire from the very beginning.” Id.

The investigator’s affidavit reiterated information in Long’s affidavit,
and included a defense-prepared transcript of his telephone conversation
with M.C., where she denied telling the prosecutor that she did not want
Defendant to go to prison. R256-58,263 (Addendum C). According to the
transcript, M.C. told the prosecutor that the most important thing to her was
that Defendant be required to register as a sex offender: “I didn’t say that I
did not want him to go prison, I said, “‘Well, it's more important to me that
he’s on the sexual offender’s list.” That was like—I said that I wanted him to
serve prison time, but the most important thing to me was that I wanted

him to go on the sexual offenders list.” R263-64.
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Defendant’s affidavit stated his understanding that, in exchange for
his guilty plea to a reduced charge, the prosecutor “would recommend that
[Defendant] not go to prison unless [M.C.] insisted that [he] go to prison.”
R271 (Addendum C).

Based on the affidavits, the defense argued that the prosecutor had
allegedly intentionally misled Defendant about M.C.s position on his
serving prison time. This, Defendant argued, (1) constituted prosecutorial
misconduct in violation of Defendant’s right to due process, see R311-14;
and (2) rendered Defendant’s guilty plea unknowing and involuntary under
the plea withdrawal statute, Utah Code Ann. §77-13-6 (West Supp. 2015-16),
see R314-17. Alternatively, Defendant offered to withdraw his motions if the
court would sentence him to probation with or without jail time. R317-19.

Represented by a new prosecutor, the State opposed Defendant’s
motion to withdraw his guilty plea. R329-33 (Addendum D). The State
argued that Defendant’s signed Statement and the change-of-plea hearing
transcript showed that Defendant’s plea was knowing and voluntary, and
that it had not been induced by any alleged misrepresentation of M.C.’s
wishes. See R329-333. Both the Statement and the hearing transcript made
clear that the prosecutor was uncertain what M.C's wishes would

ultimately be, that the prosecutor’s recommendation of no prison was thus

-8-
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contingent on M.C.’s wishes at sentencing, and that Defendant and his
counsel understood that. See R332 (citing both R150 and R364:4,10).

Following argument, the trial court denied the defense motions in a
three-page “Ruling and Order.” R339-341 (Addendum F); see also R366
(Addendum E). The trial court found that Defendant voluntarily pleaded
guilty to forcible sexual abuse. R339. In support, the trial court cited
Defendant’s signed Statement, which confirmed “that his plea was
voluntary.” Id. The trial court found that defense counsel also signed the
Statement, thereby “confirming that the Defendant had read or was read
and understood [its] contents,” and “that the confirmations by the
Defendant in the Statement were true.” Id. The trial court also quoted the
paragraph in the Statement that explained the plea agreement:

All the promises, duties and provisions of the plea agreement,

if any, are fully contained in this statement, including those

explained below: In exchange for the Defendant’s plea of

guilty the prosecution agrees that in the event the victim does not

affirmatively insist upon the prosecutor seeking a prison commitment
that the prosecutor will recommend probation and no prison.

R339 (quoting R150) (emphasis added).

The trial court also found that the prosecutor had earlier “represented
to Defendant that, as of the time of the initial intake, [M.C.’s] impression
was that she would not seek prison time.” R340. But the trial court further
found that the prosecutor told the defense at the plea hearing that he had
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“not communicated” with M.C. since intake, and that his recommendation
was “’simply that we would honor the victim’s wishes.”” Id. The trial court
found that M.C. made her wishes known at the initial sentencing hearing,
where she asked thé judge to sentence Defendant to prison. Id. |

Based on the above, the trial court expressly rejected that the
prosecutor had “made a material misrepresentation” that induced
Defendant to plead guilty. Id. The trial court instead found that the record
supported only that the prosecutor had represented that, when he spoke
with M.C. during intake, “she was not seeking prison time,” and that there
was “no evidence that these representations were contrary to what the
prosecutor knew to be true.” [d. The trial court thus disagreed that the
prosecutor’s statement amounted to prosecutorial misconduct, or that the
prosecutor made any intentional, or material misrepresentation of M.C."s
wishes in order to induce Defendant to plead guilty. Id.

For essentially the same reasons, the trial court rejected Defendant’s
argument that his guilty plea was rendered unknowing and involuntary by
the alleged misrepresentation. Id. The trial court again found that the
prosecutor made no statements or “misrepresentations, unfulfilled, or
unfulfillable promises.” Id. Rather, the prosecutor explained that M.C.

“initially did not appear to want the Defendant to go to prison,” but that his

-10-
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recommendation was “contingent on whatever [M.C.] wanted” at
sentencing. R340-41. The trial court also emphasized that defense counsel
had v"represented" at the plea héaring that Defendant “knew” that the trial
court “was not bound by the recommendation of the prosecution.” R341.
As further support for its finding of a knowing and voluntary guilty plea,
the trial court found that Defendant had alleged no violation of rule 11 in
the taking of his guilty plea. Id.

Defendant moved to clarify the trial court’s written ruling. R348-350
(Addendum G). Defendant argued that there was no support for the trial
court’'s “apparent factual determinations”—that the State had made no
intentional or material misrepresentation about M.C.’s wishes —where the
State presented no “affidavit, transcript, recording, or other evidence as to
any prior statements” M.C. “made to the police.” R349. The trial court
denied the motion. See R367:4 (Addendum H).

- The trial court then imposed the statutory prison term: “[T]his is
unacceptable conduct, and the victim in this case has suffered and will
continue to suffer a great deal. So, sir, you are before me on a second-
degree felony, and for that you will be sentenced to the Utah State Prison
for 1 to 15 years.” R367:12; see also R356-57 (Addendum H). Defendant filed

a timely notice of appeal. R358-59.
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SUMMARY OF ARGUMENT

Defendant seeks reversal of the denial of his motion to withdraw a
guilty plea. Defendant asserts that the prosecutor intentionally misled him
about M.C.'s wishes on his serving prison time before they reached a plea
agreement, and that he relied on the prosecutor’s initial representation that
M.C. did not want him to serve prison time when he accepted the plea.
Defendant argues that the alleged intentional misrepresentation constituted
prosecutorial misconduct in violation of his right to due process and also
rendered his plea unknowing and involuntary. Defendant also challenges
the trial court’s finding that there was no evidence that the prosecutor
intentionally misled the defense on the ground that the State presented no
contradictory evidence.

All of Defendant’s arguments fail. It is undisputed that Defendant
knew and understood before he entered his guilty plea that the prosecutor
no longer knew what M.C.’s sentencing wishes would be and that his
recommendation for no prison was thus contingent on what M.C. would
say at sentencing. It necessarily follows that M.C.’s initial wishes were not
material to the plea agreement. Defendant, therefore, cannot show that any
misrepresentation — intentional or not—induced him to enter his plea, let

alone rendered his plea unknowing or involuntary. And, in any event,
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Defendant has not shown clear error in the trial court’s finding that the

prosecutor did not intentionally misrepresent M.C.’s wishes.

ARGUMENT
L.

THE TRIAL COURT PROPERLY DENIED DEFENDANT’S
MOTION TO WITHDRAW HIS GUILTY PLEA WHERE IT
IS UNCONTROVERTED THAT DEFENDANT KNEW AND
UNDERSTOOD THAT THE PROSECUTOR'’S
RECOMMENDATION OF NO PRISON TIME WAS
CONTINGENT ON THE VICTIM'S WISHES AT
SENTENCING

Defendant alleges that the prosecutor fraudulently induced his guilty
plea by intentionally misrepresenting M.C.'s pre-plea sentencing wishes.
Aplt‘.‘Br.22-27. He argues that this rendered his plea unknowing and
involuntary. Id. at 27-33. Defendant begins by challenging the trial court’s
finding that nothing showed that the prosecutor intentionally
misrepresented M.C.'s initial sentencing wishes. Id. at 20—22. He then
asserts that but for the alleged misrepresentation, he Would ﬁbt have

pleaded guilty. Id. at 25-27. Defendant thus argues that the trial court
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abused its discretion when it denied his motion to withdraw his plea. Id. at
23

Whether or not the prosecutor intentionally misrepresented M.C.’s
pre-plea sentencing wishes, Defendant cannot prevail because M.C.’s initial
wishes were not material to the plea agreement. The prosecutor’s
sentencing recommendation was expressly conditioned on M.C.'s wishes at
sentencing, not ‘on anything she ilad said to the prosecutor before the plea
agreement. The record shows that Defendant knew and understood that
when he pleaded guilty. Defendant, therefore, cannot show that any
misrepresentation — intentional or not—induced him to enter his plea, let
alone rendered his plea unknowing and involuntary. And, in any event, he
has not shown clear error in the trial court’s finding that the prosecutor did

not intentionally misrepresent M.C.’s pre-plea wishes.

*Defendant’s brief has three points. In the first, he challenges the trial
court’s finding that the prosecutor did not intentionally misrepresent the
victim’s pre-plea wishes. Aplt.Br.20-22. In the second, he contends that the
prosecutor fraudulently induced his plea, thereby committing prosecutorial
misconduct in violation of due process. Aplt.Br.22-27. In the third, he
argues that the prosecutor’s alleged misrepresentation rendered his plea
unknowing and involuntary. Aplt.Br.27-33. Although Defendant couches
his Points II and III in different terminology, they are really the same
argument: that the prosecutor’s alleged misrepresentation induced him to
plead guilty and that if he had known M.C.’s true pre-plea wishes, he never
would have accepted the plea deal. This brief will therefore answer both
points in a single argument below.

-14-
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@

A. Because the prosecutor’s pre-plea representation of the
victim’s sentencing wishes were not material, Defendant
cannot show that his plea was fraudulently induced or
unknowing and involuntary.

A defendant may not withdraw his guilty plea unless it was
unknowing and involuntary. Utah Code Ann. §77-13-6; see also State v.
Alexander, 2012 UT 27, 429, 279 P.3d 371 (plea withdrawal statute “requires
that, to withdraw a guilty plea, defendant must show that their pleas were
‘not knowingly and voluntarily made’”) (quoting section 77-13-6(2)(a)). “A
plea is not knowing and voluntary when the defendant ‘does not
understand the nature of the constitutional protections that he is waiving, or
because he has such an incomplete understanding of the charges that his
plea cannot stand as an intelligent admission of guilt.”” Alexander, 2012 UT
27, Y29 (quoting Henderson v. Morgan, 426 U.S. 637, 645n.13 (1976)).
Defendant essentially argues that the prosecutor’s alleged intentional
misrepresentation fraudulently induced his plea and that this rendered his
plea unknowing and involuntary.

While not controlling, contract principles may be useful in assessing
whether a guilty plea was knowingly made. See State v. Gladney, 951 P.2d
247, 248 (Utah App. 1998) (“Contract analysis has some application to plea
agreements.”). To making a fraudulent inducement claim under contract

principles, Defendant must show two things: show: (1) that he relied on the
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prosecutor’s pre-plea representation that M.C. did not want him to go to
prison; and (2) that his reliance on the pre-plea representation was
reasonable. See Otsuka Electronics (USA, Inc.) v. Imaging Specialists, Inc., 937
P.2d 1274, 1278-79 (Utah App. 1997) (rejecting claim of fraudulent
inducement where appellants did not reasonably rely on Otsuka’s
misrepresentations); Despain v. Despain, 855 P.2d 254, 257 (Utah App. 1993)
(rejecting claim of fraudulent inducement absent proof of reasonable
reliance).

Because the record here shows that M.C.’s initial sentencing wishes
were not material to the plea agreement, Defendant cannot show that he
relied on the prosecutor’s representation about them —let alone reasonably
so—in pleading guilty. First, Defendant always knew that the plea
agreement had nothing to do with the victim’s initially-expressed
sentencing views, but everything to do with what she would express at
sentencing. At the plea hearing, the prosecutor expressly stated that his
recommendation for no prison was Wholly contingent on M.C.’s future
wishes at sentencing because he had not talked to her since the initial intake
and he was uncertain what her wishes would be by that time. See R364:3,8.

Indeed, the condition itself made it clear that the prosecutor was unsure
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what M.C.’s sentencing position was and that he was making no promises
about what it would be by the time of sentencing. Id.

The conditional nature of the prosecutor’s recommendation was also
clearly set out in the Defendant’s Statement — signed by both Defendant and
his counsel. See R150,152. Added to that, the trial court confirmed that
Defendant understood that the prosecutor’s recommendation was not
binding on the court. R364:8-9. Finally, both Long’s and Defendant’s
affidavits in support of the motion to withdraw the plea reiterated their
understanding that the prosecutor’s recommendation was contingent on
M.C.'s wishes at sentencing. See R250-51;R271.

Thus, Defendant unquestionably knew that any sentencing
recommendation was conditioned only on what the victim would say at
sentencing and not on anything she might have said to the prosecutor
earlier. Defendant also knew that regardless of what M.C.’s wishes were at
the initial intake, the prosecutor was unsure if she would retain those
wishes at sentencing. By agreeing to the conditional recommendation,
Defendant assumed the risk that M.C.’s wishes could differ from what the
prosecutor initially said they were. Thus, Defendant could not have relied
on the prosecutor’s representation of M.C.’s initial wishes in deciding to

plead guilty.
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But even if Defendant had relied on the prosecutor’s representation,
any reliance was unreasonable. See Otsuka, 937 P.2d at 1279 (rejecting claim

r s

of rea;onable reliance where appellants’ “obviously knew Otsuka could not
timely deliver an Otsuka MRI machine” before signing “amended lease
agreement”); Despain, 855 P.2d at 257 (rejecting ex-wife’s claim that she
reasonably relied on ex-husband’s representations before signing quit claim
deed where evidence supported trial court’s finding that her reliance was
unreasonable). On this record, the most that Defendant could hope for was
that the prosecutor’s impression of M.C.’s wishes when he spoke with her at

intake would remain consistent with her wishes when she appeared at the

sentencing hearing.’

*To the extent that Defendant cites Brady v. Maryland, 373 U.S. 83
(1963) and progeny to support his prosecutorial misconduct allegation, his
reliance is unavailing. Brady recognizes a due process violation when the
prosecution suppresses favorable material evidence to induce a plea. See,
e.g., United States v. Avellino, 136 F.3d 249, 255 (2nd Cir. 1998) (“The
defendant is entitled to make [the decision to plead guilty] with full
awareness of favorable material evidence known to the government.”). But
Defendant does not claim that the prosecutor withheld exculpatory
evidence to induce his plea. See Aplt.Br.20-33. He claims at most that the
prosecutor intentionally misrepresented the victim’s pre-plea sentencing
wishes. But, as stated, those earlier wishes were not a term of the plea
agreement—only her unknown future wishes at sentencing were. Thus,
Brady is inapposite.

-18-
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Finally, even if Defendant could show that his reliance on the
prosecutor’s representation was reasonable, he cannot show that it rendered
the plea unknowing and involuritary because, again, M.C.’s pre-plea
sentencing wishes were not a term of the plea agreement, let alone a
material term. As explained, the prosecutor expressly conditioned any
sentencing recommendation on M.Cs wishes at sentencing.  The
proéecutor made it clear that he did not know what those wishes would be,
which is why he made his recommendation conditional. And, as explained,
Defendant understood the condition.

Defendant’s reliance on State v. Copeland, 765 P.2d 1266 (Utah 1988), is
unavailing for the same reason. In Copeland, the record was unclear as to
“what recommendation the State promised to make.” Id. at 1274. The Utah
Supreme Court thus vacated Copeland’s sentence and remanded to the trial
court to “determine the exact recommendation promised by the State,
defendant’s understanding of that promise, and whether the State fulfilled
its promise.” Id. at 1276. But here—as the trial court found —there is no
ambiguity about the conditional nature of the prosecutor’s sentencing
recommendation, Defendant’s knowledge and understanding of it, and the
prosecutor’s fulfillment of his promise. See R340-41 (finding “prosecution’s

recommendation remained consistently contingent on whatever the victim

-19-
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.



wanted,” “Defendant knowingly and voluntarily entered into the plea,” and
defense counsel “represented to the Court that his client knew the Court
was not bound by the recommendation”).

In short, because the plea was not conditioned on M.C.'s initial
sentencing wishes as represented by the prosecutor, any misrepresentation
as to those wishes could not be material to the plea agreement. Defendant
therefore has not shown that any misrepresentation — intentional or not—
either induced him to enter his plea or otherwise rendered his plea
unknowing or involuntary.

B. Defendant shows no clear error in the trial court’s findings

that any misrepresentation of the victim’s initial sentencing
wishes was unintentional.

Defendant’s arguments also fail because he hasn’t shown that the
prosecutor intentionally misrepresented M.C.s initial sentencing wishes.
Indeed, the trial court specifically found that the prosecutor did not
intentionally misrepresent “the nature” of M.C.’s “wishes” before the plea
hearing:

Rather, the prosecutor represented that, at the time he spoke

with [M.C.], she was not seeking prison time. There is no

evidence that these representations were contrary to what the
prosecutor knew to be true.

R340.
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Defendant challenges these findings because—according to him—
uncontroverted defense evidence shows that M.C. “always desired a prison
incarceration for” Defendant. Aplt.Br.21. Defendant asks this Court to
remand for additional findings or for an evidentiary hearing to resolve the
alleged conflict. Aplt.Br.22. Remand is not warranted because—as
explained — the prosecutor’s alleged misrepresentation was not material to
the ?arties’ plea agreement. It is also not warranted because Defendant has
not shown any clear error in the trial court’s findings.

Again, the prosecutor’s recommendation was expressly contingent
only on what M.C/s wishes would be at sentencing and Defendant
understood as much. See R364:3,8;, R150;R250-51; R271. The condition itself
signaled to the defense that the prosecutor did not in fact purport to know
the victim’s wishes and that those wishes could very well end up being
prison time. If the prosecutor had truly intended to mislead the defense
about M.C.’s wishes to induce a guilty plea, it made no sense for him to
condition his recommendation for no prison time on M.C.’s then unknown
wishes at sentencing. See id.

And while Defendant proffered a transcript of a telephone exchange -
between a defense investigator and M.C. suggesting that M.C. told the

prosecutor she wanted Defendant to go to prison, Defendant presented no
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direct evidence that the prosecutor deliberately misled the defense about
M.C’s wishes. At most, M.Cs statements in the telephone transcript
suggest that the prosecutor merely misunderstood her prioﬁties when he
spoke'with her at intake. See R262-265. For example, M.C. denied telling
the prosecutor that she did not want Defendant to go to prison, but she
acknowledged that she told the prosecutor that the most important thing to
her was that Defendant be required to register as a sex offender: “I didn’t
say that I did not want him to go prison, I said, “Well, it's more important to
me that he’s on the sexual offenders list” That was like—I said that I
wanted him to serve prison time, but the most important thing to me was
that I wanted him to go on the sexual offenders list.” R263-64.

Given that M.C.'s biggest concern was that Defendant register as a
sex offender, it is understandable that the prosecutor focused on that
concern. See R364:3,8. But, again, the prosecutor’s condition alone makes
clear that the prosecutor was making no representations as to what M.C.’s
wishes would be at sentencing. The transcript thus fails to establish clear
error in the trial court’s finding that the prosecutor did not intentionally
mislead the defense about M.C.s wishes. See Steinberg v. Community
Housing Services-Capitol Villa, Ltd., 2014 UT App 102, 910, 326 P.3d 673

(recognizing “existence of conflicting evidence does not give rise to clear
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error as long as evidence supports the trial court’s decision” (quotation and
citation omitted)). Because Defendant has not shown clear error in the trial

court’s finding, his claim fails for this reason as well.

CONCLUSION
For the foregoing reasons, the Court should affirm.
Respectfully submitted on January 26, 2016.

SEAN D. REYES
Utah Attorney General

M apionFusbin_

MA IAN DECKER
Assgstant Attorney General
Counsel for Appellee
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PROCEEDINGS

(Electronically recorded on January 5, 2015)

THE COURT: All right, so we’re ready, then, on the
State of Utah vs., Robert Magness --

MR. PRRSONS: Yes, ma'am.

THE COURT: -- case No. 1319C3746. Could I have
appearances, please.

MR. PARSONS: Yes, ma’am. William Parsons and Larry
Long together with Robert Magness.

THE CQURT: Okay, thank you.

MR. MAY: Thaddeus May on bkehalf of thes State.

THE COURT: All right, and my understanding was that we
were going to have a little bit more --

MR. MAY: We were going to take evidence, your Honor,
and we did have witnesses that were prepared to do so.

THE COURT: Okay. All right, however there’s been a
change in plans?

MR. PARSONS: Well, there’'s been a plea offer made in
the meantime, Judge.

THE COURT: Okay.

MR. PARSONS: We have negotiated at length, and we have
reached a resolution.

THE COURT: All right, then. So are you prepared, then,
to proceed on that today?

MR, MAY: We are, your Honor. The only aspect of the

-2 -
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resolution that’s not technically prepared is the State does
not have an Pmended Information. We will e-file that. We can
proceed by interlineation. The proposed resolution is that
he’s presently charged with rapé. We will be pleading to a

~-- which is a first-degree felony. He will be pleading guilty
to a forcible sexual abuse under 76-5-404, which is a second-
degree felony.

THE COURT: All right.

MR. MAY: The State will file within 48 hours that
Amended Information. The State’s happy to make a factual basis
of the elements of the crime.

THE COURT: All right, is this done with the alleged
victim’'s --

MR. MAY: Correct.

THE COURT: Okay.

MR. MAY: She’s been contacted twice by the State since
the offer of this, since we’ve discussed (inaudible) the case.
She’'s made no response to my attempts to get to her. Her phone
does not work. When we met initially during the intake, her
very first impression of the case was actually she was not
seeking prison at the time and was fairly amenable to resolving
the case, and not had any prior {inaudible). Since that time
has not communicated with the State at all, although we’ve made
multiple attempts to contact her.

MR. PARSON: I think the factual statement will clarify

-3-
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that to some degree, your Honor. I would represent that --

MR. MRY: Her wishes are not being cut out of this
resolution.

THE COURT: All right.

MR. PARSONS: I would represent that the victim and the
perpetrator in this case were so drunk that neither of them
knew what was going on or the context.

THE COURT: I apologize, my computer is being extremely
slow. Thank you. So was there a preliminary hearing or was
there a waiver?

MR, MAY: It was a waiver, your Honor.

THE COURT: All right, thank you. Then anything else
you wish to put on the record, then?

MR. MAY: We will as a part of this when we state the
actual resolution, I believe.

THE COURT: Okay. All right, then, so Mr. Magness, you
have a plea form there that you’ve reviewed with your attorney?

MR. MAGNESS: Yes,

THE COURT: Do you have any guestion about those rights
that you’re giving up by going forward today?

MR. MAGNESS: No.

THE COURT: If you’'d just step forward to make sure
that you're on the record, sir. Thank you.

MR. MAGNESS: No.

THE COURT: Thank you. You understand that you're
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presumed innocent?

MR. MAGNESS: Yes.

THE COURT: Do you understand that you’re entitled to
go to trial in front of impartial jurors?

MR. MAGNESS: Yes.

THE COURT: You understand that it'’s the State’s burden
to prove all the elements of the charge against you and that
you don’'t need to prove anything?

MR. MAGNESS: Yes.

THE COURT: You also understand that you can make

witnesses come forward, you can put on evidence, and you can

s

testify yourself in your defense?
MR. MAGNESS: Yes.

THE COURT: »all

s

ight, so you’'ra giving up those rights
among others by going forward today?

MR. MAGNESS: Yes.

THE COURT: All right, and you understand that what's
been represented is that you be pleading guilty to a second-
degree felony?

MR. MAGNESS: Yes.

THE COURT: You understand that a second-degree felony
could result in 1 to 15 years at the Utah State Prison, in
addition to fines and surcharges?

MR. MAGNESS: Yes.

THE COURT: Is restitution an issue as well?
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MR. MARY: Your Honor, I don't know that there would be

a large amocunt, if it’s an issue. I think that there could be

counseling costs, but I don’t know for a fact. That is just

out there.

indicate

there is

that you

THE COURT: AR1ll right, but you under --

MR. MAY: It is not part of this resolution.

THE COURT: Okay.

MR. PARSONS: There is nothing in the record that would
at this particular point.

MR. MAY: Right.

THE COURT: kll right, but you understand, sir, that if
a claim for restitution, that that would be something
would be responsible for as well?

MR, MAGHESS: Yes.

THE COURT: All right, are you thinking clearly today?

MR. MAGNESS: Uh-huh.

" "

THE COURT: You have to answer with a “yes” or a “no,

MR. MAGNESS: Yes.

THE COURT: Are you under the influence of anything

that might impair your ability to make a good decision?

MR. MAGNESS: No.

THE COURT: Do ycu understand that when you enter a

plea like this it really limits your ability to make any sort

of appeal?
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MR. MAGNESS: (No verbal response).

MR. PARSONS: Znswer affirmatively.

MR. MAGNESS: Yes.

THE COURT: All right, do you have any gquestions before
we proceed?

MR. MAGNESS: No,

THE COURT: All right, cculd I have a factual basis,
please.

MR. MAY: Yes, your Honor, on April 12%%, 2012 in Salt
Lake County the defendant did touch the breast, genitals area
of the victim, MC, and did so without her consent. He also did
so with intent to gratify his sexual desire. I believe that
establishes the elements. At the time the victim was over 14
years of zge.

MR. PARSONS: That is what we have so indicated in the
plea agreement.

THE COURT: All right, thank you. Mr. Magness, you
heard the description of what occurred. It is that an accurate
description as to what occurred?

MR. MAGNESS: Yes.

THE COURT: All right, then, sir, to the charge of
forcible sexual abuse as a second-degree felony, how do you
plead?

MR. MAGNESS: Guilty.

THE COURT: Court finds that you’re knowingly and
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voluntarily entering into the plea, and you can go ahead and
sign that plea form,

(Defendant signing document)

THE COURT: Thank you,.

MR. PARSONS: Your Honor, may we make a statement on
the record relative to the basis for the agreement?

THE COURT: Yes.

MR. PARRSONS: Yes, it is anticipated, your Honor,
that in exchange for this guilty plea, that as the prosecution
has heretofore indicated to the Court that unless the victim
affirmatively requests a commitment of prison for the defend-
ant's behavior, that the prosecution in this matter will recom-
mend no prison time, and will recommend probation in some form.

MR. MRY: That is correct, your Honor. Our recommend-
ation is simply that we would honor the victim’s wishes. If
the victim were asking for a prison sentence, we're not bound
to not recommend prison. If the victim is not seeking a prison
sentence, we will not go beyond her request. That recommend-
ation, however, does not bind the State in any way as to jail,
that it would be seexing in avent, regardless of {inaudible).

THE COURT: Thank you.

MR. PARSONS: We recognize the same. Thank you.

THE COURT: You also recognize that the Court’s not
bound by any such recommendation as well?

MR. PARSONS: That is correct, and so -- we have so
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explained toc our client.

THE COURT: &11 right, and so do you anticipate, then
a pre-sentence report?

MR. PARSONS: Yes.

THE COURT: All right, and does your ciient, then,
waive the maximum time for sentencing?

MR, PARSONS: Yes.

THE COURT: All right, so we’ll have AP&P do a pre-
sentence report. Remind me, then, as Mr. Magness is out on -~
dd we --

MR. PARSONS: He's out of jail.

THE COURT: Okay, he’s out on bond, right?

MR. PARSONS: Yes.

THE COURT: Ckay. All right, so, Mr. Magness, 50 you're
waiving the maximum time, because the next sentencing date we
have ~-- would you anticipate a special set or you don't --~

MR. MAY: No, your Honor, I don‘t believe so.

MR. PARSONS: I don’t believe so, Judge.

THE COURT: All right, so March 2™ at 9 a.m.?

MR. PARSONS: May we just check, Judge, please?

THE COURT: Certainly.

MR. PARSONS: Judge, that should work just fine. Thank
you.

THE COURT: Okay, so March 2* at 9 a.m., but in the

meantime, sir, you’ll nzed to get down to AP&? TLO get a pre-
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