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Case No. 20150640-CA

INTHE

UTAH COURT OF APPEALS

STATE OF UTAH,
Plaintiff/Appellee,

0.

DENNIS ROLLAND ATKINSON,
Defendant/Appellant.

Brief of Appellee

STATEMENT OF JURISDICTION

Defendant appeals from his sentences for failure to register as a sex
offender, identity fraud, forgery, and two counts of driving while
intoxicated, all third degree felonies. This Court has jurisdiction under Utah
Code Ann. § 78 A-4-103(2)(e) (West Supp. 2016).

INTRODUCTION

While on probation, Defendant went on a crime spree, amassing
nineteen different charges. Defendant pleaded guilty to five charges in
exchange for the State dismissing the rest.

The trial court sentenced Defendant to prison, consistent with the

recommendation in the presentence investigation report (PSI). The PSI
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outlined Defendant’s fifteen year criminal history, his numerous probation
and parole violations, and his current criminal behavior.

Defendant now argues that the court abused its discretion by
sentencing him to prison. First, Defendant argues that the Americans with
Disabilities Act and Rehabilitation Act required the court to grant him a
downward departure in the charges, jail time, or probation to accommodate
his disabilities. Second, Defendant argues that the trial court did not
properly consider his mitigating circumstances, in particular, his

disabilities, his extenuating family circumstances, and his remorse.

STATEMENT OF THE ISSUE

Did the trial court abuse its discretion when it sentenced Defendant

to prison rather than probation or jail time?
Standard of Review. Appellate courts “review a trial court’s decision to
deny probation under an abuse of discretion standard.” State v. Killpack,

2008 UT 49, 18,191 P.3d 17.

-2-
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CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES

The following statutes are reproduced in Addendum A:

e Rehabilitation Act of 1973, §§2-701, as amended, 29 U.S.C.A.
§§791-794(f) (West 2014)

e Americans with Disabilities Act of 1990, 42 U.S.C.A. §§12101-
12213 (West 2008)

o 42 US.C.A. §2000e-5 (West 2009) (Equal Employment
Opportunity Commission Enforcement Provisions)

o 42US.C.A. §2000e-16 (West 2014) (Equal Employment
Opportunity Commission Employment by Federal Government)

STATEMENT OF THE CASE'

A. Summary of facts.

Background
From September 2014 to May 2015, Defendant amassed nineteen
criminal charges in five separate cases. R700:3-1, 92; R701:2-1; R293:2-1;

R294:3-1; R765:3-5. In September 2014, at the beginning of his eight month

' Because Defendant pleaded guilty, the facts are taken from the
pleadings, including the presentence investigation report.

Also, this is a consolidated appeal from Defendant’s convictions in
cases 141500700, 141500701, 151500293, 151500294, and 141500765. Where
necessary, the State will cite to the records as R700:_, R701:_,
R293:_ ,R294:__, and R765:___. Because the five cases proceeded together
below, the records are largely duplicative. To avoid redundancy, the State
will cite to R700 unless otherwise necessary to explain any procedural
difference in an individual case.
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crime spree, Defendant was on probation for a 2009 theft conviction.
R700:92. In November 2014, in three unrelated cases not part of his crime
spree, Defendant was convicted of (1) DU]J, a class B misdemeanor (case no.
145001379); (2) damage/interrupt a communicatic;ns device, a class B
misdemeanor, and intoxication, a class C misdemeanor (case no. 14100380);
and (3) assault, a class B misdemeanor; intoxication and disorderly conduct,
both class C misdemeanors (case no. 14100506); and placed on three new
probations. R700:92. Thus, from November 2014 to May 2015, Defendant
was on four different probations. R700:92.
Defendant’s crime spree

Case 141500701: On September 22, 2014, Defendant’s girlfriend
called police reporting that Defendant, after drinking heavily, assaulted her,
then drove off. R701:86-85. Defendant was subsequently charged with
felony driving under the influence and driving as an alcohol-restricted
person. R701:2-1, 8-7.

Case: 141500700: Ten days later, on October 2, 2014, Defendant
caused a single car roll-over accident. R700:85-84. He was subsequently
charged with driving under the influence, failure to stay in one lane, driving
as an alcohol-restricted driver, having an open container in his car, and

failure to wear a safety belt. R700: 13, 85-84.

-4-
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Case 141500765: On December 10, 2014, Defendant stole a beer from
a convenience store. R765:74-73. While investigating that theft, police
discovered that Defendant had failed to update his sex offender registration.
R765:74-73. Defendant was then charged with retail theft and failure to
register as a sex offender. R765:5-3.

Cases 151500293, 151500294: Six months later, on May 3, 2015,
Defendant, who is listed as a prescription drug seeker, went to the hospital,
registered under his brother’s name and received narcotic pain medications
and a Percocet prescription. R294:3-1; 50-49. From this visit alone,
Defendant’s hospital bill was over $6,000. R294:3-1, 65 (State’s Exhibit 1), 66.

Eight days later, on May 11, 2015, Defendant returned to the hospital
and again registered as his brother, sought medical care, and received
another prescription for Percocet. R293:45. Defendant’s brother became
aware of these incidents only when the hospital called him requesting
payment of the bill. R294:50, 65 (State’s Exhibit 2). From these two incidents,
Defendant was charged with two counts of identity fraud, two counts of
forgery, four counts of obtaining a prescription under false pretenses, one

count of felony theft and one count of misdemeanor theft. R293:2-1; R294:50.
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B. Summary of proceedings.

As part of a plea agreement, Defendant pleaded guilty to identity
fraud, forgery, failure to register as a sex offender, and two counts of
driving while intoxicated cases. In exchange, the State agreed to dismiss the
other fourteen charges. R293:32; R294:32; R765:59; R700:74; R701:73.

AP&P’s Recommendation. AP&P recommended five one-to-five-year
statutory prison terms — one prison sentence for each conviction. R700:81-80.
AP&P based its recommendation on Defendant’s fifteen-year criminal
history, his history of violating the terms of probation and parole, that his
attitude was not conducive to community supervision and his history of
institutional disciplinary actions while incarcerated. R700:81-80, 89.

The PSI detailed Defendant’s extensive criminal history. Defendant
was first placed on probation in 1999 for a possession-of-marijuana
conviction. R700:90. In 2001, Defendant was placed on probation again for
forcible sexual abuse. R700:90. As part of that probation, Defendant was
ordered to complete substance abuse and sex offender treatment. R700:91.
Defendant violated the terms of that probation multiple times. R700:90-91.
Two of his violations were DUI convictions. R700:90. In total, Defendant

was revoked and reinstated three separate times on that one probation.

-6-
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R700:90. Finally, in 2004, Defendant was sent to prison to complete his
sentence. R700:90, 92.

He was paroled in May 2006, but his parole was revoked four times.
R700:92. His parole was first revoked in October 2006, only five months
after it had been granted. R700:92. He was paroled again in January 2009. Id.
Following his 2009 theft conviction, Defendant’s parole for forcible sexual
abuse was revoked for a second time in July 2009. Id. In June 2010, he was
paroled for a third time, and seven months later, in December 2010, he was
revoked again. Id. He was paroled for a fourth time in March 2011, but
revoked again in May 2012 then sent back to prison. Id. In January 2013,
Defendant was released from prison. R700:93.

In February 2014, Defendant was charged with DUI Defendant
pleaded guilty to this charge on November 6, 2014 and was sentenced to
probation. R700:92. As part of that probation, Defendant was ordered to get
a substance abuse assessment and to complete treatment. R700:92. In April
2014, Defendant was charged with intoxication and damage to a
communication device. [d. On November 13, 2014, Defendant pleaded

guilty to those charges and was sentenced again to probation. Id. As part of

2 o fe 3
* The specific reasons for each of Defendant’s parole revocations are
unclear from this record.
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that probation, Defendant was ordered to complete domestic violence
treatment. Id. In May 2014, Defendant was charged with assault,
intoxication, and disorderly conduct and was sentenced to probation for
those crimes on November 13, 2014. Id.; see Iron County Justice Court
Docket, Case No. 141000506 at 5-6 (available on Xchange)’. Following
Defendant’s September 2014 through May 2015 crime spree, orders to show
cause were filed in each of these cases. R700:92.

Finally, at the time the PSI was filed in this case, Defendant still had a
pending class B misdemeanor theft charge. R700:91.

The PSI also detailed Defendant’s interview with AP&P. R700:89.
Defendant explained that he committed his crimes because he was self-
medicating to treat his disability from a back injury. Id. He explained that
proper treatment for his back pain and health insurance would help him
avoid future poor life choices and to receive the treatment he needs. Id.

Last, AP&P interviewed Defendant’s victim, his brother. R700:93.

Defendant’s brother said that Defendant was a constant threat to the

> Utah REvid. 201 allows this Court to take judicial notice that
Defendant was placed on probation in case number 141000506. See Mel
Trimble Real Estate v. Monte Vista Ranch, Inc., 758 P.2d 451, 456 (Utah Ct.
App. 1988) (interpreting Rule 201, Utah Rules of Evidence allows this Court
to take judicial notice).

-8-
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community, a liar, and a thief. He warned that if Defendant were released,
he would continue to commit crimes. Id. Defendant’s brother stated that
Defendant should remain incarcerated until he is no longer a threat to
society. Id.

Sentencing hearing. Prior to the sentencing hearing, Defendant wrote
a letter to the court asking for leniency because he was “just declared
disabled” and his fiancé has cancer. R293:57-56. Defendant told the court
that he would accept “whatever punishment the court deems fit.” R293:56.
Defendant submitted a letter from a deputy at the jail who explained that
Defendant assisted him when he was assaulted by another inmate.
R700:100. Defendant also provided the court a copy of his substance abuse
assessment. R700:12-15.

At the consolidated sentencing hearing, Defendant’s counsel argued
for probation with jail time and a substance abuse treatment requirement.
R106:4. Counsel argued that all of Defendant’s crimes resulted from his
substance abuse issues, and that Defendant should have “one last final
opportunity to show” that “he is serious about treatment this time.” Id.
Counsel alternatively argued for concurrent prison terms. Id.

Defendant then addressed the court, asking “for a chance.” R106:5.

Defendant told the court that he was “committed to do the right thing from
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here on out.” Id. Defendant explained that because his fiancé has cancer, he
needs “to be there for” his family. R106:5. Defendant also explained that he
was “recently declared disabled” from his back injuries, that he needed
surgery, and that he committed his crimes because he was “self-medicating”
for the pain from his back injuries. R106:6.

The State argued for prison sentences as recommended by AP&P and
asked the court to run some of the sentences consecutively. R106:3. The
State informed the court that Defendant had been to prison, been on parole,
had “several violations on several occasions” while on probation and
parole, and that he has had “several institutional disciplinary actions while
he’s been incarcerated.” R106:6.

The court then addressed Defendant. The court explained that it
hoped that Defendant would “make better decisions down the road.”
R106:7. But the court explained that it was “not acceptable” for Defendant to
commit so many crimes in such a short period. R106:7. The court explained
that it was “concerning . . . when someone has committed th[is] number of
offenses and what the offenses are.” R106:7. The court explained that it was
concerned that Defendant had committed crimes against his own brother.
[d. And the court explained that it was concerned with keeping the

community safe. R106:7.

-10-
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The court then sentenced Defendant to four concurrent prison terms
of zero-to-five years for his failure to register as a sex offender, forgery, and
two DUI convictions. R106:7-8. The court sentenced Defendant to a
consecutive prison term of zero-to-five years for his identity fraud
conviction. R106:7-8.

Defendant timely appealed. R700:115-114.

SUMMARY OF ARGUMENT

Defendant argues that the trial court abused its discretion by
sentencing him to prison instead of a more lenient, non-prison sentence.
Defendant argues that the Rehabilitation Act (Rehab Act) and the
Americans with Disabilities Act (ADA) apply to criminal sentencing
decisions. Defendant argues that the trial court was required to
accommodate him under the Acts granting him a downward departure in
the charges, jail time, or probation rather than sentencing him to prison.
Additionally, Defendant argues that the trial court did not properly
consider his mitigating circumstances, in particular, his disabilities, his
extenuating family circumstances, and his remorse.

Defendant’'s ADA and Rehab Act claim is unpreserved and he does

not argue plain error. This Court should not consider it.
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Regardless, Defendant has not shown that the sentencing court erred,
let alone plainly so. Neither the Rehab Act nor the ADA applies to a
criminal sentencing decision.

The Rehab Act applies only to the federal agencies or state agencies
receiving federal funds. And no evidence supports that the trial court was
receiving any federal funds.

The ADA legislates for equal access in a civil context and is designed
to protect individuals with disabilities from discrimination. The ADA does
not contemplate any application to criminal law. And it certainly does not
contemplate that career criminals with disabilities remain free to reoffend
no matter how many opportunities for freedom and reform they have
squandered in the past. Further, the ADA requires giving disabled persons
a “reasonable accommodation.” Yet another release into society for
someone who uses those releases to commit more crimes is not a reasonable
accommodation.

Even if the ADA did apply to the trial court’s sentencing decision,
Defendant would not qualify for protection under them. Defendant is not a
qualified disabled person under either Act.

Defendant also argues that the trial court did not give his mitigating

factors adequate weight. But the record shows that the trial court reviewed

-12-
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all of Defendant’s mitigating circumstances. And because has an extensive
criminal record riddled with probation and parole violations and
committed the numerous crimes in this case while on probation, Defendant
has not shown—and cannot show — that the trial court abused its discretion
when it decided not to give Defendant another chance to commit more

crimes while on probation.

ARGUMENT

DEFENDANT’S UNBROKEN RECORD OF PROBATION AND PAROLE
VIOLATIONS, AND HiS LENGTHY CRIMINAL RECORD—
INCLUDING HIS PENCHANT FOR COMMITTING CRIMES WHILE
ON PROBATION OR PAROLE—LEFT THE TRIAL COURT WITH
LITTLE CHOICE BUT TO DENY HIS REQUEST FOR “ONE LAST
FINAL OPPORTUNITY” AT PROBATION

Defendant challenges only his sentence. He argues that the trial court
abused its discretion by denying his request for probation so he would have
“open last final opportunity to show” that “he is serious about treatment
this time.” R106:4; Br. Aplt. 44-45. Defendant argues that the Rehabilitation
Act (Rehab Act) and the Americans with Disabilities Act (ADA) both (1)
apply to criminal sentencing decisions, and (2) required the trial court to

accommodate his disabilities by giving him a downward departure in the
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charges, jail time or probation.’ Br. Aplt. 31-40. And he argues that the trial
court improperly rejected his bid for yet another chance at probation by not
giving sufficient weight to his mitigating circumstances; in particular, his
disabilities, his extenuating family circumstances and his remorse. Br. Aplt.
40, 45. But given his unbroken record of failure on probation and parole, the
number and types of crimes Defendant committed in his fifteen year
criminal history, and the number and types of crimes he committed in only
eight months before the court decided not to give him another change at
probation, the trial court properly exercised its discretion to deny him “one
last final opportunity” at probation. R106:4.

A. The Americans with Disabilities Act and the

Rehabilitative Act do not apply to criminal proceedings at all

and certainly do not require freeing a proven criminal so he
can commit more crimes.

Defendant argues that the trial court failed to accommodate him
under the ADA and the Rehab Act when it sentenced him to prison instead
of a non-prison sentence. Br. Aplt. 39. But Defendant’s claim is unpreserved,
and this Court should not consider it. In any event, neither Act applies to a

criminal sentencing decision at all. And even when they do apply, they

! Defendant’s brief does not specify which versions of the Rehab Act
and the ADA statutes or the publisher that he relies on. Thus, the State
assumes he is referring to the most recent versions and cites to the most
recent version of the annotated code throughout its brief.
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require granting only a reasonable accommodation. Giving someone
probation who has consistently failed at probation is not reasonable.

1. Defendant’s ADA and Rehab Act claim is unpreserved;
thus, this Court should not consider it.

Claims “not raised before the trial court may not be raised on
appeal.” State v. Garner, 2008 UT App 32, 11, 177 P.3d 637 (citation
omitted). To preserve an issue for appeal, a defendant must object and the
“objection must “be specific enough to give the trial court notice of the very
error’ of which [the party] complains.” Id. (quoting State v. Bryant, 965 P.2d
539, 546 (UT App. 1988)). If a defendant “does not argue that exceptional
circumstances or plain error justifies review” of an unpreserved issue, this
Court will “decline to consider it on appeal.” State v. Pledger, 896 P.2d 1226,
1229 n.5 (Utah 1995) (internal citation omitted).

Below, Defendant argued only that his substance abuse played a role
in the commission of his crimes; thus, on the court should give him
probation to receive substance abuse treatment. R106:4. But Defendant
never argued that the ADA or Rehab Act required giving him probation.
Thus, Defendant failed to preserve this claim. See State v. Bradley, 2014 UT
App 295, 341 P.3d 946 (unpreserved claim where Bradley only argued
below that the trial court should sentence him to probation because of his

health and not that a prison sentence was inappropriate because the prison
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could not provide proper health care); In re M.S., 174 Cal. App. 4th 1241,
1253, 95 Cal. Rptr. 3d 273 (2009) (no preservation where M.S. did not make
ADA argument or request reasonable accommodation below). And
Defendant does not argue on appeal that exceptional circumstances or plain
error justifies review of the claim. Thus, this Court should not consider it.

2. The Rehab Act and the ADA do not apply to a criminal
sentencing decision.

Defendant argues that the trial court violated the Rehab Act and the
ADA by sentencing him to prison. Br. Aplt. 33-35. Defendant believes that
the Acts’ reasonable accommodation requirement obligated the trial court to
sentence him to no more than a downward departure in the charges,
probation, or jail time. Id.

But neither Act applies. The Rehab Act and ADA apply only to civil
claims, not to criminal proceedings or a trial court’s criminal sentencing
decision.

The Rehab Act cannot apply to Defendant’s state court sentencing
decision because it applies only the federal agencies or state agencies
receiving federal funds. 29 US.CA. §§791-794(f) (West 2014, 1992).
Defendant has not shown that the sentencing court was receiving federal

funds.
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The ADA is the state and local government, and private sector
counterpart to the Rehab Act. 42 U.S.C.A. §§12101, 12111 (West 2008). But it
likewise does not apply to the state criminal sentencing proceedings. 42
US.C.A. §12101 (West 2008). Like the Rehab Act, the ADA prohibits
discrimination and ensures equal opportunities for persons with disabilities
in employment, state and local government services, public
accommodations, commercial facilities, and transportation. 42 U.S.C.A.
§12101. The ADA requires public entities that provide a service, program,
or activity to make reasonable accommodations when necessary to allow
disabled individuals have equal access. 42 U.S.C.A. §§12131-32 (West 1990).

To state an ADA claim, a plaintiff must prove in a civil suit that he is a
qualified disabled person who was denied access to a program or activity
because of his disability. Spencer v. Utah State Bar, 2012 UT 92, 19, 293 P.3d
360. A plaintiff is limited to seeking civil and administrative remedies, like
injunctive relief or back pay. 29 U.S.C.A. §794(a) (civil remedies for Rehab
Act violations); 42 U.S.C.A. §§12133 (ADA and Rehab Act remedies the
same); 42 U.S.C.A. §2000e-16 (West 2014) (EEOC enforces ADA through
civil suit, injunctive relief, civil appeals); 42 U.S.C.A. §2000e-5 (f), (g), (j)
(West 2009) (same); see e.g., Tennessee v. Lane, 541 U.S. 509, 531 (2004) (civil

suit where wheelchair bound plaintiffs sued for courthouse access); In Re
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K.C, 2015 UT 92, {17, 362 P.3d 1248 (civil suit challenging parental rights
termination holding that the Division of Child and Family Services (DCFS)
must comply with ADA); Spencer, 2012 UT 92, {24 (civil suit where state
bar not required to forgo practice requirement as reasonable
accommodation); Frame v. City of Arlington, 657 F.3d 215, 231 (5th Cir. 2011)
(civil suit seeking wheelchair accessible sidewalks). Neither Act allows for
any criminal remedy. 29 US.C.A. §7%a; 42 US.C.A. §12133; see State v.
McCammon, 276 P.3d 838, 892 (Kan. Ct. App. 2012) (unpublished) (neither
the Rehab Act nor the ADA provide for enforcement of anti-discrimination
procedures as part of a criminal case).

Defendant brought no civil action as a plaintiff seeking a civil remedy.
Instead, the State brought a criminal action as a plaintiff against Defendant.
The ADA contemplates no application in the criminal context—especially
not to a trial court’s sentencing decision. 42 U.S.C.A. §§12101-12213; Wilson
v. Commonwealth, 31 Va. App. 200, 202, 522 S.E. 2d 385 (1999) (“nowhere in
the ADA does it appear that Congress intended the Act to provide rights
that could be asserted in a criminal proceeding or a probation revocation
hearing.”); M.S., 174 Cal. App. 4th at 1252-53 (ADA claim inapplicable to
juvenile dispositional hearing); McCammion, 276 P.3d at 4 (“clearly only

provides relief in civil proceedings”).
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And the ADA’s plain language limiting it to the civil context
promotes sound policy. To stretch the ADA’s reach to criminal proceedings
“would indirectly but unmistakably undermine the laws that regulate
dangerous behavior.” Despears v. Milwaukee County, 63 F.3d 635, 637 (7th
Cir. 1995) (Judge Richard Posner, writing). Applying the ADA to limit
criminal sanctions would allow disabled persons to escape appropriate
criminal penalties for their c;iminal behaviors, giving them unequal
preferential treatment compared to healthy persons. Id. Under Defendant’s
reading of the ADA, an alcoholic who drives drunk would face a lighter
sentence than a healthy person simply because it is more difficult for the
alcoholic to avoid drunk driving behavior. /d. But of the two, the alcoholic’s
lack of control makes him the greater threat to the public. Treating him
more leniently than the non-alcoholic drunk driver would undermine the
purpose of both the criminal law and the ADA. Id.

Regardless, Defendant claims the trial court maintained an
“affirmative obligation to accommodate” him in its capacity as a public
entity. Br. Aplt. 33. But Defendant cites no authority that states that the
ADA applies to a criminal sentencing decision. Nor does Defendant cite to
any authority that states that the trial court violates the ADA by imposing a

statutory sentence.
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Because neither Act applies, nor should apply, to sentencing
decisions, Defendant’s ADA challenge to his sentence fails.
3. Even if the ADA applied to a trial court’s sentencing
decision, it would not require giving probation to a career

criminal with an unbroken record of probation and parole
violations.

Defendant argues that he is a qualified disabled individual under the
Acts, thus, the trial court had an “affirmative obligation to accommodate
him” by giving him a non-prison sentence. Br. Aplt. 33. But even if the ADA
actually applied to a trial court’s criminal sentencing decision, it would not
have obligated the court to provide Defendant a non-prison sentence.

Under the ADA, a person is only entitled to a reasonable
accommodation if he is a qualified disabled individual and the
accommodation is necessary and reasonable. Lane, 541 U.S. at 512; see 42
US.C.A. §12111(9), (10). Defendant is not a qualified disable person. And
a “reasonable accommodation” would not include giving him probation
after so many failed prior probations and paroles, and his lengthy criminal
history.

To prove that he is a qualified disabled person, Defendant must
show that he has a recognized impairment and that impairment
substantially limits one or more major life activities. Carter v. Pathfinder
Energy Services, Inc., 662 F.3d 1134, 1142 (10th Cir. 2011); 42 US.C.A.

-20-
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§12112(2). A recognized impairment is any “physiological disorder or
condition . . . affecting one or more of the following body systems:”
“neurological, musculoskeletal, special sense organs, respiratory (including
speech organs), cardiovascular, reproductive, [or] digestive.” 29 C.F.R. §
1630.2(h)(1) (West 2011). Major life activities are any function such as caring
for oneself, performing manual tasks, walking, seeing, hearing, speaking,
breathing, learning, and working. 29 C.F.R. § 1630.2(i) (EEOC definition); see
Dillon v. Mountain Coal Co., 569 F.3d 1215, 1218 (10th Cir. 2009) (working is a
major life activity); Holt v. Grand Lake Mental Health Ctr., Inc., 443 F.3d 762,
767 (10th Cir. 2006) (major life activity includes feeding oneself, driving,
grooming, and cleaning house). And “[a]n impairment is substantially
limiting when it renders an individual either unable or significantly
restricted in her ability to perform a major life activity compared to the
average person in the general population.” Johnson v. Weld Cnty., Colo., 594
F.3d 1202, 1218 (10th Cir. 2010) (internal quotation omitted). An individual
must prove that his impairment is substantial. Toyota Motor Mfg., Ky., Inc. v.
Williams, 534 U.S. 184, 195 (2002), superseded by statute, ADA Amendments
Act of 2008, Pub.L. No. 110-325, 122 Stat. 3553 (redefining “substantially
limits”) (“insufficient for individuals attempting to prove disability status . .

. to merely submit evidence of medical diagnosis of an impairment”). Thus,
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merely having a medical condition does not make one disabled for purposes
of the Acts. See id.

Here, Defendant fails to show that his back injury, drug abuse, and
alcoholism qualify him as disabled under either Act. No objective record
evidence supports a finding that Defendant’s back issues were a qualifying
disability. Although Defendant testified that he was “recently declared
disabled from back injuries,” that he needed surgery, and his substance
abuse evaluation documented his self-report of this injury, that is not
enough to show that he is a qualified-disabled-person. R106:4; R700:13
(substance abuse evaluation where Defendant describes back injury but no
supporting medical records provided); compare Carter, 662 F.3d at 1142-1145
(Carter proved that he was a qualified disabled individual through medical
testimony that he had diabetes and hepatitis C and that the diseases affected
his digestive and circulatory systems and prevented him from performing
common household tasks); Carmona v. Sw. Airlines Co., 604 F.3d 848, 857-59
(5th Cir. 2010) (plaintiff's testimony that his arthritis made him unable to
walk, along with corroborating medical records, was enough to conclude
that plaintiff was a qualified disabled individual).

Defendant also cites no objective medical evidence or testimony to

show that his back issues prevent him from performing any major life
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activity. Indeed, the record shows that Defendant is quite capable of
performing major life activities. Defendant committed all of his crimes here
despite his back injury. See R700:13 (date of injury unclear but substance
abuse assessment implies occurred prior to his crimes). And | despite
exacerbating his back injury in a car accident when he committed his second
DUI, Defendant was able to ride a bicycle to his substance abuse assessment
appointment only a month and a half later. R700:12, 13. Given that
Defendant was able to continue to commit crimes and perform strenuous
physical activity, the evidence before the court showed that Defendant’s
injury did not substantially limit his major life activities. See Johnson, 594
F.3d at 1218 (impairment is substantially limiting when an individual is
unable or significantly restricted in ability to perform a major life activity).
Thus, Defendant’s back issues did not qualify him for a reasonable
accommodation under the ADA.

Nor has Defendant provided any evidence that he qualified because
of his drug abuse and alcoholism. Alcoholism and drug abuse protections
only apply to the workplace, not to services, programs, or activities. 42
US.C.A. § 12114 (c) (covered entities are employers). And there, the ADA
will protect an employee only if he is participating in or has successfully

completed supervised drug rehabilitation program and no longer using
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illegal drugs. 42 U.S.C.A. § 12114 (b)(1),(2); see e.g., Despears, 63 F.3d at 637
(no ADA or Rehab Act protection for employee who lost driver’s license
after 4th DUI conviction and was demoted to a job that did not require
driving ); Coates v. Dept. of the Navy, 74 M.SP.R. 362, 370 (1997) (employee
driving under the influence of alcohol in government van while on work
duty was not qualified person with disability under Rehab Act and
termination was proper penalty).

Defendant is not seeking protection in the workplace. He points to no
evidence that he is in rehabilitation or has already completed a
rehabilitation program. To the contrary, he asked for “one last final
opportunity” to do so. R106:4. And Defendant has not shown that he is no
longer using alcohol. See 42 US.C.A. § 12114. Thus, Defendant is not a
qualified disabled person under the Acts.

And even if Defendant could have made it passed the qualified
disabled person hurdles, giving someone probation with Defendant’s
record would not have been a reasonable accommodation. Lane, 541 U.S. at
512; see 42 U.S.C.A. §12111(9),(10). A reasonable accommodation requires
only “reasonable modifications” that do not “fundamentally alter the nature
of the service provided.” Lane, 541 U.S. at 512; see 42 US.CA. §12111(9),(10);

see e.g., Spencer, 2012 UT 92, 130 (waiver of attorney practice requirement for
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state bar admittance not a reasonable accommodation). A reasonable
accommodation is only required when a disabled individual is not receiving
equal access to programs, services, or activities. Lane, 541 U.S. at 531.

Here, the trial court had no obligation to reasonably accommodate
Defendant with a non-prison sentence. Lane, 541 U.S. at 531 (states must
take reasonable measures to accommodate disabled persons, but no
requirement to employ “any and all means” to accommodate). At bottom,
Defendant argues that a non-prison sentence is required because of his back
injury and his substance abuse. Br. Aplt. 33. But Defendant provides no
evidence that the prison could not provide medical services for his back and
substance abuse treatment. See Bradley, 2014 UT App 295, 6, (trial court
did not abuse discretion for sentencing elderly infirm defendant to prison
where AP&P officer testified that defendant would receive medical care).
Indeed, the prison provides such services to inmates every day. See id.
(explaining prisoners receive medical assessments at intake, medications,
and are housing according to medical needs); Utah Department of
Corrections Program for Inmates,
http:/ / corrections.utah.gov/index.php?option=com_content&view=article
&id=1060&Itemid=185 (last visited July 6, 2016) (award winning substance

abuse program offered). Thus, because Defendant has access to medical
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care and substance abuse treatment in prison, the trial court was under no
obligation to sentence Defendant differently as a reasonable
accommodation.

Further, Defendant’'s has failed supervised release and substance
abuse treatment almost every time a court has granted it. And he has
historically and in this case currently, used his releases on probation and
parole to commit more crimes. Yet another release into society for someone
who uses those releases to commit more crimes is not a reasonable
accommodation. It would not remedy any unequal treatment for Defendant.
But it would certainly be unfair to the persons he would likely victimize as
has victimized others in the past.

B. The trial court properly considered Defendant’s mitigating
factors when it sentenced him to prison.’

Defendant argues that the trial court improperly considered his
disabled status, family circumstances, and remorse. Br. Aplt. 39-40, 42, 44.
Defendant argues that his mitigating factors support a non-prison sentence
of probation, or possibly with jail time. Br. Aplt. 44-45.

At bottom, Defendant disagrees with the trial court’s decision that
his mitigating factors did not weigh in favor of giving him “one last final

opportunity” for success on probation. R106:4; Br. Aplt. 38-45. Given that

> This section responds to sections B, C, and D of Appellant’s brief.
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Defendant committed all of his crimes while on probation, that he had an
extensive criminal record with multiple probation and parole violations,
and that the trial court reviewed all of Defendant's mitigating
circumstances, Defendant has not shown—and cannot show — that the trial
court abused its discretion when it chose not to give him probation this time
around.

Trial courts have “wide latitude and discretion in sentencing.” State v.
Woodland, 945 P.2d 665, 671 (Utah 1997). A sentence will not be overturned
“unless it exceeds statutory or constitutional limits, the judge failed to
consider all the legally relevant factors, or the actions of the judge were so
inherently unfair as to constitute abuse of discretion.” State v. Sotolongo,
2003 UT App 214, §3, 73 P.3d 991 (internal quotation marks and citations
omitted); see also State v. Helms, 2002 UT 12 48, 40 P.3d 626.

This Court “assumes that ‘the mitigating factors presented to the
[sentencing] court were appropriately considered.” ” State v. Nichols, 2016
UT App 52, 910, 370 P.3d 575 (citing State v. Moa, 2012 UT 28, 941, 282 P.3d
985). A trial court is not required to articulate what information it
considered or make specific findings in support of its sentencing decision.
Nichols, 2016 UT App 52, 10, (citing Moa, 2012 UT 28, 940 and Helms, 2002

UT 12). A trial court has complete discretion to choose which factors matter
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most in sentencing and how to weigh those factors. See State v. Russell, 791
P2d 188, 192 (Utah 1990) (trial courts have discretion in weighing
minimum-mandatory sentences because “one factor in mitigation or
aggravation may weigh more than several factors on the opposite scale”).
See e.g., Helms, 2002 UT 12, Y14 (Helm's belief that different sentence more
appropriate because of mitigating factors is not proof that the trial court did
not properly consider all factors); Woodland, 945 P.2d at 671 (trial court had
no duty to reduce Woodland’s charges because of his mitigating factors of
diminished capacity, age, and no prior criminal record); Bradley, 2014 UT
App 295, 16 (no abuse of discretion where Bradley sentenced to prison
despite his ill-health where he had long criminal history and failed
supervised release at least twice). A sentencing court abuses its sentencing
discretion only when “no reasonable [person] would take the view adopted
by the trial court.” State v. Maestas, 2012 UT 46, 36, 299 P.3d 892 accord State
v. Thorkelson, 2004 UT App 9, 412, 84 P.3d 854.

Defendant has not and cannot show that even in light of his
mitigating factors, “no reasonable” person would deny probation to
someone like him who had consistently failed at probation before and had
used his freedom on probation to rack up more crimes and more victims.

See State v. McClendon, 611 P.2d 728, 729 (Utah 1980) (sentence “should be

8-
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appropriate” in light of a defendant’s background, crimes, and “serve the
interests of society”). Defendant was on multiple probations when he
committed his crimes. R700:92. And Defendant’s habit of violating
probation is not new. During his fifteen year criminal history, Defendant
was revoked from probation seven times. R700:91-92. On his forcible sex
abuse probation alone, Defendant was revoked then reinstated three
separate times. R700:92. While on that probation, Defendant continued to
commit crimes —committing two DUIs. R700:90.

Defendant’s parole history is equally abysmal. Defendant’s parole
was revoked four different times before he was eventually recommitted to
prison. R700:91-92. Defendant has failed supervised release almost every
time a court has granted it. R700:92. Defendant treats supervised release
only as an opportunity to continue to commit crimes, not as an opportunity
to get help with his substance abuse issues. This alone supports the trial
court’s decision not to give him “one last final opportunity: at probation in
order to seek treatment. R106:4.

Moreover, the record shows that the trial court properly considered
all of Defendant’s mitigating factors. See Nichols, 2016 UT App 52, 10 (court
assumes mitigating factors were appropriately considered). The trial court

reviewed Defendant’s PSI and letters, and heard Defendant’s testimony.
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R106:6-7 (trial court referenced letters and PSI); R700:107-108 (judgment
says trial court reviewed file in “detail”); see Nichols, 2016 UT App 52, 10
(trial court does not have to list out factors it considered, this Court assumes
mitigating factors appropriately considered). The PSI outlined Defendant’s
substance abuse issues, detailing that Defendant has multiple DUI
convictions and a prior history of drug and alcohol abuse. R700:82; R700:89
(Défendant’s statement); R700:90-91 (DUI criminal history), 700:94
(substance abuse history). In his letter, Defendant asked the court for
leniency and to consider his “remorsefulness and commitment to change”
when sentencing him. R293:57. Defendant also explained that he was
“tru[ly] sorry” for his crimes, that he “learned from [his] mistakes,” and that
any time away from his fiancé was “harsher than any sentence” that the
court could give. R293:56. The trial court reviewed a letter from a jailer
commending Defendant for assisting him. R106:6-7. Last, the trial court
heard Defendant’s testimony that his fiancé has cancer, that he is disabled
from a back injury, and that he is “committed to do the right thing from
here on out.” R106:5-6.

With this knowledge, the trial court chose to follow AP&P’s
recommendation and sentence Defendant to prison. Given this record, there

was nothing “inherently unfair” about that decision. Sotolongo, 2003 UT
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App 214, 3. In fact, this record left the trial court with no real choice.
While the trial court had a duty to consider Defendant’s situation, it also
had a duty to protect society from Defendant’s relentless criminality.
Probation and parole had proven inadequate to that end. Defendant may
disagree that the Court should have given him that “one last opportunity”
to see whether it would work this time. But that disagreement does not
show that a reasonable person could conclude that Defendant had already
had opportunities enough. See Helms, 2002 UT 12, 914 (fact that Helms
views his situation differently than the trial court does not prove that the
trial court neglected to consider the factors); Thorkelson, 2004 UT App 9, §12;

State v. Montoya, 929 P.2d 356, 358 (UT App. 1996).

CONCLUSION

For the foregoing reasons, the Court should affirm.
Respectfully submitted on July 11, 2016.

SEAN D. REYES
Utah Attorney General

LINDSEY WHEELER

Assistant Attorney General
Counsel for Appellee
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§ 791 Employment of mdwuduals with dlsabllmes 29 USCA § 791

KeyCite Red Flag - Severe Negative Treatment
Unconstitutional or Preempted  Preempted by  Joren v. Napolitano,  7th Cir.(lll.),  Feb. 07, 2011

KeyCite Yellow Flag - Negative Treatment Proposed Legislation

United States Code Annotated
Title 29. Labor
Chapter 16. Vocational Rehabilitation and Other Rehablhtatlon Services (Refs & Annos)
Subchapter V. Rights and Advocacy (Refs & Annos)

29 U.S.C.A. § 791
§ 701. Employment of individuals with disabilities

Effective: July 22, 2014
Currentness

(a) Interagency Committee on Employees who are Individuals with Disabilities; establishment; membership; co-chairmen;
availability of other Committee resources; purpose and functions

There is established within the Federal Government an Interagency Committee on Employees who are Individuals with
Disabilities (hereinafter in this section referred to as the “Committee”), comprised of such members as the President may
select, including the following (or their designees whose positions are Executive Level IV or higher): the Chairman of the
Equal Employment Opportunity Commission (hereafter in this section referred to as the “Commission”), the Director
of the Office of Personnel Management, the Secretary of Veterans Affairs, the Secretary of Labor, the Secretary of
Education, and the Secretary of Health and Human Services. Either the Director of the Office of Personnel Management
and the Chairman of the Commission shall serve as co-chairpersons of the Committee or the Director or Chairman shall
serve as the sole chairperson of the Committee, as the Director and Chairman jointly determine, from time to time, to be
appropriate. The resources of the President's Disability Employment Partnership Board and the President's Committee
for People with Intellectual Disabilities. It shall be the purpose and function of the Committee (1) to provide a focus
for Federal and other employment of individuals with disabilities, and to review, on a periodic basis, in cooperation
with the Commission, the adequacy of hiring, placement, and advancement practices with respect to individuals with
disabilities, by each department, agency, and instrumentality in the executive branch of Government and the Smithsonian
Institution, and to insure that the special needs of such individuals are being met; and (2) to consult with the Commission
to assist the Commission to carry out its responsibilities under subsections (b), (), and (d) of this section. On the basis
of such review and consultation, the Committee shall periodically make to the Commission such recommendations for
legislative and administrative changes as it deems necessary or desirable. The Commission shall timely transmit to the
appropriate committees of Congress any such recommendations.

(b) Federal agencies; affirmative action program plans

Each department, agency, and instrumentality (including the United States Postal Service and the Postal Regulatory
Commission) in the executive branch and the Smithsonian Institution shall, within one hundred and eighty days after
Scptember 26, 1973, submit to the Commission and to the Committee an affirmative action program plan for the hiring,
placement, and advancement of individuals with disabilities in such department, agency, instrumentality, or Institution.
Such plan shall include a description of the extent to which and methods whereby the special needs of employees who
are individuals with disabilities are being met. Such plan shall be updated annually, and shall be reviewed annually and
approved by the Commission, if the Commission determines, after consultation with the Committee, that such plan
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provides sufficient assurances, procedures and commitments to provide adequate hiring, placement, and advancement
opportunities for individuals with disabilities.

(c) State agencies; rehabilitated individuals, employment

The Commission, after consultation with the Committee, shall develop and recommend to the Secretary for referral to
the appropriate State agencies, policies and procedures which will facilitate the hiring, placement, and advancement in
employment of individuals who have received rehabilitation services under State vocational rehabilitation programs,
veterans’ programs, or any other program for individuals with disabilities, including the promotion of job opportunities
for such individuals. The Secretary shall encourage such State agencies to adopt and implement such policies and
procedures.

(d) Report to Congressional committees

The Commission, after consultation with the Committee, shall, on June 30, 1974, and at the end of each subsequent
fiscal year, make a complete report to the appropriate committees of the Congress with respect to the practices of
and achievements in hiring, placement, and advancement of individuals with disabilities by each department, agency,
and instrumentality and the Smithsonian Institution and the effectiveness of the affirmative action programs required
by subsection (b) of this section, together with recommendations as to legislation which have been submitted to the
Commission under subsection (a) of this section, or other appropriate action to insure the adequacy of such practices.
Such report shall also include an evaluation by the Committee of the effectiveness of the activities of the Commission
under subsections (b) and (c) of this section.

(e) Federal work experience without pay; non-Federal status

An individual who, as a part of an individualized plan for employment under a State plan approved under this chapter,
participates in a program of unpaid work experience in a Federal agency, shall not, by reason thereof, be considered to
be a Federal employee or to be subject to the provisions of law relating to Federal employment, including those relating
to hours of work, rates of compensation, leave, unemployment compensation, and Federal employee benefits.

(f) Standards used in determining violation of section

The standards used to determine whether this section has been violated in a complaint alleging nonaffirmative action
employment discrimination under this section shall be the standards applied under title I of the Americans with
Disabilities Act of 1990 (42 U.S.C. 12111 et seq.) and the provisions of sections 501 through 504, and 510, of the
Americans with Disabilities Act of 1990 (42 U.S.C. 12201-12204 and 12210), as such sections relate to employment.

(g) Redesignated (f)

CREDIT(S)

(Pub.L. 93-112, Title V, § 501, Sept. 26, 1973, 87 Stat. 390; Pub.L. 98-221, Title I, § 104(b)(3), Feb. 22, 1984, 98 Stat.
18; Pub.L. 99-506, Title I, § 103(d)(2)(C), Title X, $§ 1001(N(1), 1002(e)(1), (2)(A), Oct. 21, 1986, 100 Stat. 1810, 1843,
1844; Pub.L. 100-630, Title I, § 206(a), Nov. 7, 1988, 102 Stat. 3311; Pub.L. 102-54, § 13(k)(1)(B), June 13, 1991, 105
Stat. 276; Pub.L. 102-569, Title I, § 102(p)(29), Title V, § 503, Oct. 29, 1992, 106 Stat. 4360, 4424; Pub.L. 103-73, Title
I,§ 112(a), Aug. 11, 1993, 107 Stat. 727; Pub.L. 105-220, Title I11, § 341(c), Title IV, § 408(a)(1), Aug. 7, 1998, 112 Stat.
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1092, 1202; Pub.L. 109-435, Title VI, § 604(d), Dec. 20, 2006, 120 Stat. 3242; Pub.L. 111-256, § 2(d}(3), Oct. 5, 2010, 124
Stat. 2643; Pub.L. 113-128, Title IV, § 456(a), July 22, 2014, 128 Stat. 1675.)

Notes of Decisions_ (404)

29 U.S.C.A. § 791,29 USCA § 791
Current through P.L. 114-181. Also includes P.L. 114-183.
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United States Code Annotated
Title 29. Labor
Chapter 16. Vocational Rehabilitation and Other Rehabilitation Services (Refs & Annos)

Subchapter V. Rights and Advocacy (Refs & Annos)

29 U.S.C.A. § 792
§ 792. Architectural and Transportation Barriers Compliance Board

Effective: July 22, 2014
Currentness

(a) Establishment; membership; chairperson; vice-chairperson; term of office; termination of membership; reappointment;
compensation and travel expenses; bylaws; quorum requirements

(1) There is established within the Federal Government the Architectural and Transportation Barriers Compliance Board
(hereinafter referred to as the “Access Board”) which shall be composed as follows:

(A) Thirteen members shall be appointed by the President from among members of the general public of whom at
least a majority shall be individuals with disabilities.

(B) The remaining members shall be the heads of each of the following departments or agencies (or their designees
whose positions are executive level IV or higher):

(i) Department of Health and Human Services.

(ii) Department of Transportation,

(iii) Department of Housing and Urban Development.
(iv) Department of Labor.

(v) Department of the Interior.

(vi) Department of Defense.

(vii) Department of Justice.

(viii) General Services Administration.
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(ix) Department of Veterans Affairs.
(x) United States Postal Service.
(xi) Department of Education.

(xii) Department of Commerce.

The chairperson and vice-chairperson of the Access Board shall be elected by majority vote of the members of the Access
Board to serve for terms of one year. When the chairperson is a member of the general public, the vice-chairperson shall
be a Federal official; and when the chairperson is a Federal official, the vice-chairperson shall be a member of the general
public. Upon the expiration of the term as chairperson of a member who is a Federal official, the subsequent chairperson
shall be a member of the general public; and vice versa.

(2)(A)(i) The term of office of each appointed member of the Access Board shall be 4 years, except as provided in clause

(ii). Each year, the terms of office of at least three appointed members of the board I shall expire.
(ii)(I) One member appointed for a term beginning December 4, 1992 shall serve for a term of 3 years.
(IT) One member appointed for a term beginning December 4, 1993 shall serve for a term of 2 years.
(IIT) One member appointed for a term beginning December 4, 1994 shall serve for a term of 1 year.
(IV) Members appointed for terms beginning before December 4, 1992 shall serve for terms of 3 years.
(B) A member whose term has expired may continue to serve until a successor has been appointed.

(C) A member appointed to fill a vacancy shall serve for the remainder of the term to which that member's predecessor
was appointed.

(3) If any appointed member of the Access Board becomes a Federal employee, such member may continue as a member
of the Access Board for not longer than the sixty-day period beginning on the date the member becomes a Federal

employee.

(4) No individual appointed under paragraph (1)(A) of this subsection who has served as a member of the Access Board
may be reappointed to the Access Board more than once unless such individual has not served on the Access Board for
a period of two years prior to the effective date of such individual's appointment.
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(5)(A) Members of the Access Board who are not regular full-time employees of the United States shall, while serving on
the business of the Access Board, be entitled to receive compensation at rates fixed by the President, but not to exceed
the daily equivalent of the rate of pay for level IV of the Executive Schedule under section 5315 of Title 5, including
travel time, for each day they are engaged in the performance of their duties as members of the Access Board; and shall
be entitled to reimbursement for travel, subsistence, and other necessary expenses incurred by them in carrying out their
duties under this section.

{B) Members of the Access Board who are employed by the Federal Government shall serve without compensation, but
shall be reimbursed for travel, subsistence, and other necessary expenses incurred by them in carrying out their duties
under this section.

{6)(A) The Access Board shall establish such bylaws and other rules as may be appropriate to enable the Access Board
to carry out its functions under this chapter.

{B) The bylaws shall include quorum requirements. The quorum requirements shall provide that (i) a proxy may not be
counted for purposes of establishing a quorum, and (i) not less than half the members required for a quorum shall be
members of the general public appointed under paragraph (1)(A).

(b) Functions

It shall be the function of the Access Board to--

(1) ensure compliance with the standards prescribed pursuant to the Act entitled “An Act to ensure that certain
buildings financed with Federal funds are so designed and constructed as to be accessible to the physically
handicapped”, approved August 12, 1968 (commonly known as the Architectural Barriers Act 0of 1968; (42 U.S.C. 4151
et seq.) (including the application of such Act to the United States Postal Service), including enforcing all standards
under such Act, and ensuring that all waivers and modifications to the standards are based on findings of fact and are
not inconsistent with the provisions of this section;

(2) develop advisory information for, and provide appropriate technical assistance to, individuals or entities with rights
or duties under regulations prescribed pursuant to this subchapter or titles IT and III of the Americans with Disabilities
Act of 1990 (42 U.S.C. 12131 et seq. and 12181 et seq.) with respect to overcoming architectural, transportation, and
communication barriers;

(3) establish and maintain--

(A) minimum guidelines and requirements for the standards issued pursuant to the Act commonly known as the
Architectural Barriers Act of 1968 [42 U.S.C.A. §4151 et seq.];

(B) minimum guidelines and requirements for the standards issued pursuant to titles I1[42 U.S.C.A. § 12131 et seq.]
and IT1[42 U.S.C.A. § 12181 et seq.] of the Americans with Disabilities Act of 1990;
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(C) guidelines for accessibility of teleccommunications equipment and customer premises equipment under section
255 of the Telecommunications Act of 1934 (47 U.S.C. 255); and

(D) standards for accessible electronic and information technology under section 794d of this title;

(4) promote accessibility throughout all segments of society;

(5) investigate and examine alternative approaches to the architectural, transportation, communication, and
attitudinal barriers confronting individuals with disabilities, particularly with respect to telecommunications devices,
public buildings and monuments, parks and parklands, public transportation (including air, water, and surface
transportation, whether interstate, foreign, intrastate, or local), and residential and institutional housing;

(6) determine what measures are being taken by Federal, State, and local governments and by other public or nonprofit
agencies to eliminate the barriers described in paragraph (5);

(7) promote the use of the International Accessibility Symbol in all public facilities that are in compliance with the
standards prescribed by the Administrator of General Services, the Secretary of Defense, and the Secretary of Housing
and Urban Development pursuant to the Act commonly known as the Architectural Barriers Act of 1968 [42 U.S.C.A.
§ 4151 et seq.];

(8) make to the President and to the Congress reports that shall describe in detail the results of its investigations under
paragraphs (5) and (6);

(9) make to the President and to the Congress such recommendations for legislative and administrative changes as the
Access Board determines to be necessary or desirable to eliminate the barriers described in paragraph (5);

{10) ensure that public conveyances, including rolling stock, are readily accessible to, and usable by, individuals with
physical disabilities; and

(11) carry out the responsibilities specified for the Access Board in section 794d of this title.

(c) Additional functions; transportation barriers and housing needs; transportation and housing plans and proposals

The Access Board shall also (1)(A) determine how and to what extent transportation barriers impede the mobility
of individuals with disabilities and aged individuals with disabilities and consider ways in which travel expenses in
connection with transportation to and from work for individuals with disabilities can be met or subsidized when such
individuals are unable to use mass transit systems or need special equipment in private transportation, and (B) consider
the housing needs of individuals with disabilities; (2) determine what measures are being taken, especially by public and
other nonprofit agencies and groups having an interest in and a capacity to deal with such problems, (A) to eliminate
barriers from public transportation systems (including vehicles used in such systems), and to prevent their incorporation
in new or expanded transportation systems, and (B) to make housing available and accessible to individuals with
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disabilities or to meet sheltered housing needs; and (3) prepare plans and proposals for such further actions as may be
necessary to the goals of adequate transportation and housing for individuals with disabilities, including proposals for
bringing together in a cooperative effort, agencies, organizations, and groups already working toward such goals or
whose cooperation is essential to effective and comprehensive action.

(d) Electronic and information technology accessibility training

Beginning in fiscal year 2000, the Access Board, after consultation with the Secretary, representatives of such public and
private entities as the Access Board determines to be appropriate (including the electronic and information technology
industry), targeted individuals and entities (as defined in section 3002 of this title), and State information technology
officers, shall provide training for Federal and State employees on any obligations related to section 794d of this title.

(e) Investigations; hearings; orders; administrative procedure applicable; final orders; judicial review; civil action;
intervention ‘

(1) The Access Board shall conduct investigations, hold public hearings, and issue such orders as it deems necessary to
ensure compliance with the provisions of the Acts cited in subsection (b) of this section. Except as provided in paragraph
(3) of subsection (f) of this section, the provisions of subchapter II of chapter 5, and chapter 7 of Title 5 shall apply
to procedures under this subsection, and an order of compliance issued by the Access Board shall be a final order for
purposes of judicial review. Any such order affecting any Federal department, agency, or instrumentality of the United
States shall be final and binding on such department, agency, or instrumentality. An order of compliance may include
the withholding or suspension of Federal funds with respect to any building or public conveyance or rolling stock found
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