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IN THE SUPREME COURT
of the
STATE OF UTAH
ot~ MARSH,

Piogovtitt and Respondent,

s ' Case No.

10,370
TAH HOMES, INC,

aomralion

D fondant and Appellant.

\PPELLANT'S BRIEF

NATURE OF CASE
Ti.~ i~ a contest to determine whether or not
wfencant’s appeal should have been dismissed by
Distrer Court for the cause of Defendant’s
aonp fated to pay fees as specified in the plead-

{-

DISPOSITION IN THE LOWER COURT

Judgment was entered for the Plaintiff and
wa.nst the [efendant on the 10th day of December,
“wi a~ praved by the Plainuff, and the counter-
A was dismissed.

Jefendant appealed to the District Court of
detrr County on the Tth day of January, 1965,
"eter with proper notice thereof, and the Plain-

vt ta dismiss the appeal because of the fail-




ure of the Defendant to file g bond &,
to pay the fees for docketing the Cidse \\ .
trict Court. This motion was denjed r,
Court. Thereafter, on the 9th day of }i _,
1965, (after the fees were paid arq -,
filed) the Plaintiff moved the Distrnes ,
an order dismissing the appeal on the Kl .
This motion was heard by the District (o :' A
oceasions; whereupon, under date of \wz

the (‘ouzt dismissed the appeal.

RELIEF SOUGHT ON APPEAL

From this final order, the Defendgan Wi
to the Supreme Court for relief and for .
remanding the case for trial before e Do
Court.

STATEMENT OF FACTs

Plaintiff brought an action againa o .
fendant in January of 1964 for the sum of £
interest and costs, on a claun for materiar ;. |
nished and services rendered. Defendant deniw ™. |
the materials were furnished or that the »r> |
were rendered, and in faet, counter<clame
over-payments to the Plaintiff arising outof s
tract between the parties (see transeript fore.
of contract). !

ARGUMENT

POINT 1 .

PAYMENT OF FEES FOR FILING AN Il,"’
ETING ARE NOT JURISDICTIONAL. o
Appellant cites the case of Penmar Le

-2



et 106 P2d9s4, 11 Ut 2d 16, which was
: 1 pursint Lo Title 104-77-9, Utah Code An-
Cared 1040, as amended, the applicable statute
e was subsequently correlated with the new
2o 7ok In o that matter, the Court specified

e pastient of fees was not jurisdictional, and
o owas within the diseretion of the District
vt o wiow the appeal to be heard even though
o filee fees were not paid within a 30-day period,
. eat red by the statute.,

orendime the case of Tooele Meat Co. vs.
o ated L 0 P2d 965, 43 Ut 515, it ap-
v s that a substantial comphance with the statute
< 4ot s necessary, It should be noted that in
s~ o appeal i the Distriet Court to the Supreme
Coart the nonpavient of fees at the time of filing

e notiee 1 not fatal to the appellant’s case.

POINT 11

TIMEP FORl FILING NOTICE OF APPEAL AND
PAYMENT OF FEES COMMENCES WITH SERVICE
ENOTICE OF ENTRY OF JUDGMENT.

Tne word “entry™ in the foregoing point of
«owutnent has been emphasized to point out wherein
cen Pt fT has failed to set into motion the com-
mencement of the running of time. What the Plain-

Lo was to send the Defendant a carbon copy of

cutement on the 9th day of December, 1964,

o the =aid judgment had not been entered
"t tine, and which judgment in fact was not
“ered nul the following day. After the entry

.y
.



of judgment, the Plaintiff wholl
municate with the Defendant or it
ing the same.

Accordingly, the Plaintiff has faiied 4, -
the test as required by Rule 3(h) in \p“..h
that there must be communicated a “Notice f
of Judgment.” Obviously, one cannot give n,,“
the entry of judgment until after the SaMe s o
entered. This Court has treated the map,

y fall(‘d Y.
£ (OUnse "“P‘

l

under our former Title 78-5-4, and under OUr e

Rules of Civil Procedure. The question of ,.
has been construed not only regarding Rule 3 -
respecting all of the rules which require notz&»,T.
service of notice of entry is not an essentia -
requisite to the right of an appeal, but i i .
essential prerequisite to the cominencemer: f .
within which an appeal must be filed. See Forer
ve. Third District Cowrt, 123 P. 621, 41 Ut %

Notice of entry of judgment must be giver -
start the running of the 30 days (1 month) inwx

to appeal even in cases of default judgmens »

Bullen vs. Anderson, 27 P.2d 213, 81 Ut 13!
In the case of Buckner vs. Main Redlty
P.2d 786, 4 Ut. 2d 124, the Court found ex
that despite the fact that the language of B
73 (h) is not as precise as that of the statutes v
preceded it, it appears that the intent was :
enact the procedures which pertain to appesls:~
city and justice courts prior to 1950. and flL"-"‘Y
that the commencement of the time for fll{nﬂ "“"
of appeal commences with the entry of judgr

1




CONCLUSION

Accordingly, inasmuch as the Plaintiff failed

notity the Defendant of the faet that the judg-
wort had been entered, the 30-day period did not
smmence o run on December 9th or any other
. The filing by the Defendant of the appeal
o the subsequent payment of fees perfecting the
ame were both accomplished prior to the com-
mencemmient of any 30-day period. It is clear that
v District Court should have permitted the trial
4 nove to be held, and that the appeal should not
nave been dismissed on this point alone, The ques-
-on of the jurisdiction of the Court has been treated
as cited in the Penman case, and there has been
«me dicta by the Court in the subsequent case of
Rish's Sheet Metal vs. Louras, 359 P.2d 21, 11 Ut
2d 357. in which this Court expressed a con-
rary opinion. It is urged here, however, that the
Instrict Court would not have been precluded from
aliowing the appeal to be heard even if the notice
f entry of the judgment had been filed, and fur-
mer, even if the fees were not paid or tendered
within a month thereafter.

Respectfully submitted,

LOUIS M. HAYNIE
Attorney for
Defendant-Appellant

345 South State Street
Salt Lake City, Utah
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