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In the
Supreme Court of the State of Utah

WILLIAM E. NAYLOR, WILLIAM
COSSEY. JAMES L. NEVILLE and
BLAE . HANSEN,

Plamntiffs and Appellants,

VS,

SALT LAKE CITY CORPORA-
TION, a municipal corporation. J.
BRACKEN LEE, HERBERT F.
SMART, GEORGE B, CATMULL,
CONRAD HARRISON, JOE L.
CHRISTENSEN, RAY ROLFSON,
and ALDER-WALLACE, INC, a
Utah corporation,
Defendants and Respondents. |

L Case No.
10373

APPELLANTS’ BRIEF

STATEMENT OF THE KIND OF CASE

This is an action for declaratory judgment and in-
Junctive relief challenging the validity of an ordinance
enacted by Salt Lake City Corporation.

DISPOSITION IN LOWER COURT

The trial court, sitting without a jury, tried the case
on the merits and entered judgment in favor of the de-
fendants, dismissing plaintiffs’ complaint.
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RELIEF SOUGHT OXN APPEAL

Plaintiffs, William Cossey and Blae |, Hansgep seek
reversal of the judegment of dismissal and ap r»rd;; ‘di
recting the trial court to enter Judgment in fayvor of !h;
plaintiffs, or, that failing, a new trial.

STATEMENT OF FACTS

On the 1st day of October, 1963, the Board of (',
missioners of Salt Lake City passed an ordinance chang.
ing the zoning classification of approximately onegl
of a city block from an “R-6” (apartment house) clag.
fication to a “13-3” (business) classifieation. This sy
was instituted on October 30, 1963, for Judgment decly:.
ing the ordinance invalid and in excess of the City's
power and authority.

On March 11, 1964, the case came on for pretr
before the Honorable A. H. Ellett. Upon motion of d
fendants’ attornevs the pretrial judge entered an orde
dismissing plaintiffs’ complaint (R. 50). The cause w
then appealed to the Supreme Court and this Court!
decision reversed the judgment of dismissal entered bt
the district court and directed the latter court to tryth
cause on the merits (16 Utah 2d 192, 398 P. 2d 27). Fo
lowing the remand to the district court, the case m
pretried by the Honorable Merrill C. Faux. On the pr
trial order of Judge Faux the case was tried on Mard
29-31, 1965, before the Honorable Stewart M. Hana
sitting without a jury. The trial judge entered findi®
of fact, conclusions of law and a judgment in favor
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tie defendants, directing dismissal of the complaint (R.

a9 Hee o,

lamtit’=" eontentions are summarized in the pre-
mal order (RO53). These are; among other things, that
¢ soning action ix not in accordance with a comprehen-
<ive plan as required hy the provisions of Section 10-9-3,
[.C.A 19530 that the amendment of the zoning map is
vt supported by a showing of changed conditions which
warrant the amendment, and that no notice of the pro-
poscd amendment of the Use Distriet Map was given as
required by Section 10-9-5, U.C.A. 1953. Each of these
allecations are denied by the defendants. In the opinion
of plaintiffs’ counsel, there is no material conflict in the
cvidencee or with respeet to reasonable inferences to be
drawn from the evidence.

On or about September 1, 1927, Salt Lake City
enacted a zoning ordinance and adopted a Use Distriet
Map in pursuance of a comprehensive plan for the zoning
of NSalt Lake (ity. A planning comnmission was appointed
by the City in accordance with the provisions of Title 10,
Chapter 9, Utah Code Annotated 1953. On May 28, 1963,
the defendant Alder-Wallace filed with the planning
commission its petition for amendment of the Use Dis-
trict. Map by changing a part of the city block located
between Second and Third South and Sixth and Seventh
last Streets (Block 46, Plat “B”, Salt Lake City Survey)
from a Residential “R-6” use district to a Commerecial
“C-3" claxsification. The planning commission recom-
mended to the eity conumission that the application be
denied hecause among other things the proposed change
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was c.ontrary to the comprehensive zoning plan ang Woulg
constitute “xpot™ zoning and that there was ng neeq ¢
reason shown for additional business or commerma;
;:fming (Exhibit P-1, Pgs. 22:23). The Ity commisgioy, .
first unanimously voted to deny the application, Syhg,.
(uently a hearing was held at the request of the pet;.
tioners and the commission reversed its previous decisio
and voted unanimously for the change in zoning. Tk,
change effected by the zoning action resulted in reclass;.
fication from “R-6” to a “B-3" use district instead of th.
“C-3” zone sought by the application. The recorder did
not publish any notice prior to the hearing informing the
public that the commission would consider a propose
change to the “B-3” classification (Exhibit P-1, R, 101,

Block 46 and the properties facing it from the four
compass directions are and have been zoned for resi
dential use since the enactment of the 1927 zoning ord:
nance. There are many old structures in the area and
redevelopment and rebuilding have been rapidly takine
place with new structures built for purposes consisten
with the “R-6” zoning classification (Exhibit P-12). b
the opinion of the experts the area involved in the zoning
change was a stable residential area with fine prospec
for redevelopment consistent with the existing zoning
plan (R. 166). The natural effect of the rezoning wast
interrupt this stability and cast considerable doubt o
the future land use and zoning of all of the abuttioe
property (R. 148-149).

There was no evidence produced either at the hear-
ing or at the trial which would warrant a finding the
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aiitional commereial or business zoning was needed.
(1 the near vicinity of Block 46 there are 4114 acres of
Business “B-3" zoning, 27% of which is not used for busi-
peas purposes s 3ats acres of “C-17 zoning, 40% of which
i« not used for business purposes; and 243.3 acres of “C-
3 zoning, 3212% of which is not used for business par-
poses Clixhibit -1, Pgs. 2223 Exhibit P-13). In the
ity asx a whole 603.4 acres are zoned “B-3” and only
1354 acrex are used for business or commercial purposes
(Eahibit D7, P 32).

The fact that there is ample available commereial
or business property in the near vicinity of Block 46
seeins to have been elearly recognized by the commission.
Mavor Lee, chairman of the commission, testified on
cross-exainination as follows: (R. 311)

“Q. One of the grounds stated in here [the plan-
ning conumission report] one of the grounds
for denial, ‘there is already considerable land
in the general area already zoned for busi-
ness or commercial, which is not so used.’
Now was there any evidence at the hearing
that indicated that this statement was not
correct?

A. Well, T think that at least I knew and as-
sumed the other commissioners knew, that
there was other ground available.

Q. That there was other ground available?
A. Yes.

Q. And that the other ground thal was .avail-
able was already zoned for commercial or
business?

A, Yes.
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Q. Youknew that at the time?
A. Oh, yes.”

Commissioner Harrison, also a defense Witness, tagt:

fied: (R. 348) o

“Q. Commissioner Harrison, were voy aware of

the fact that there was considérable land?

.the city limits and in the vicinity of thig zoiln

ing change which was zoned commereiall-

which was not being used for commere;
purposes?
I was, yes.

¥,
al

s

Q. And do you know, do vou know whether or
not that land was available for commereia]
use?

A. T am sure much of it was, yes.”

In the mind of Commissioner Harrison the principal
reasons for changing the zone classification from resi.
dential to commercial was that private capital was wil.
ing to expend money for a commercial development that
would “clean up” an old residential area and that there
would be additional tax revenue (R. 350). Mayor Lee
was motivated by the fact that new business would come
into the area and place a new commercial development
in the stead of a run-down residential area; that mo
buffer on Seventh East could be maintained in any event,
and that “we have an obligation to these people who
own property [in Block 46]” (R. 318).

It does not appear from the evidence that the zoning
action was made with reference to any coniprehensiv
or general plan. The planning commission reported that
business zoning in Block 46 would be contrary to the
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compichensive plan (Iixhibit P-1, Pgs. 22-23). The zon-
ine aetion was inconxistent with the zoning map in effect
on the date ol the application (Exhibit P-5) in that it
coonted anew comnereial distriet in the center of a
restdential distriet and yet within walking distance of
exiciime commercial distriets. Further, the City had
previously created a new Residential Distriet (R-7) in-
<.nded to be a buffer between commereial or business
property in the downtown area to the west and residen-
tial property to the east (R, 126-128). This new “buffer’’
sone was located in the hlock west of Bloeck 46 and the
¢ffeet of the zoning action was to create business distriets
on both sides of the huffer.

At the tinie of application for rezoning the City had
in effect a current general land use plan (Exhibit P-10).
The genceral plan did not contemplate a new commercial
district in Block 46. The zoning action here in creating
an entirvely new business distriet (as opposed to enlarge-
ment of an existing business distriet) is without prece-
dent in eity history except in one or two instances where
new residential development has required a regional
shopping center (R. 184). At least six prior applications
for business or conunercial zoning in the immediate area
had heen denied by the city commission before Block 46
was rezoned (R. 272-275).

When asked about the reference which the zoning

action had to any general or comprehensive plan, Mayor
Lee said: (R. 314)

“I dow’t think anyone can hold to a plan in the
huilding of «a city.” '
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Speaking of the attitude of the city planning COMmigg;
regarding proposed “B-3” zoning in the immediate a.;on
of Block 46, Mavor Lee said: (R-315) “

“The zoning commission turned it down, May,

they are right, but [ Just don’t think
to a plan.” Yo can bl

The Salt Lake City planning director, the assistant
City planning director, the Salt Lake County zoning a.
winistrator, and the former County planning director
each testified that in their opinions the zoning aetiop
was contrary to comprehensive planning and in map,
specific respects in violation of recognized plannmé
criteria and acknowledged City poliey.

ARGUMENT

POINT 1.

THE ZONING ACTION IS INVALID BE-

CAUSE IT IS NOT IN ACCORDANCE WITH

A COMPREHENSIVE PLAN AS REQUIRED

BY THE ENABLING STATUTE.

Salt Lake City is empowered by statute to “regulate
and restrict . . . the location and use of buildings, strue
tures and land for trade, industry, residence or other
purposes” and for that purpose to “divide the municipal-
ty into districts of such number, shape and area as may
be deemed best suited to carry out the purposes of {the
statute]” (10-9-1, 2, U.C.A., 1953). The power of the
City to enact zoning ordinances in accordance with ‘thf
intent and purpose of the statute and within the limite-
tions of the statute is not questioned in this case.
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The City, however, does not have the unlimited, un-
defined and unrestricted power to legislate the use of

property. Statutory limitations are specifically imposed
by seetion 10-9-3, U.C.A,, 1953

“10-9-3. Regulations to be in accordance
with comprehensive plan—Such regulations shall
be made in accordance with a comprehensive plan
designed to lessen congestion in the streets, to
secure safety from fire, panic and other dangers,
to promote health and the general welfare, to pro-
vide adequate light and air, to prevent the over-
crowding of land, to avoid undue concentration
of population, to facilitate adequate provision for
transportation, water, sewage, schools, parks and
other public requirements. Such regulations shall
be made with reasonable consideration, among
other things, to the character of the district and
its peculiar suitability for particular uses, and
with a view to conserving the value of buildings
and encouraging the most appropriate use of land
throughout the city.” (Emphasis added)

The decision of this Court in Marshall v. Salt Lake
City, 105 Utah 111, 141 P.2d 704, fixes some guidelines
and standards by which the validity of municipal zoning
action is to he determined. There the purpose and limita-

tions of the zoning authority were expressed as follows:
(105 Utah 111, 119-125)

“ .. As shown by the above quotes from the
statute, the city is authorized to regulate and re-
strict ‘the location and use of buildings, strue-
tures and land for trade, industry, residence and
other purposes’ and to accomplish this ‘may di-
vide the municipality into Districts of such num-
ber, shape and area as may be deemed best suited
to carry out the purposes of this Article.” (Italics
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ours) This is done under the police power and
the statute must be done in accordance with '
oompre}‘wnsivo plan, designed, inter alia, to less :
congestion in the street, promote the genera]lw:]n
fare,- facilitate transportation, and other DUhli-
requirements. It shall be done with reasonabls
oopsuleration of the character of the distriet, it
suitability for particular uses ‘and with a W'ie{s' t(;
copserving * * * and encouraging the most appro
priate use of land.” Section 15-8-91, supra, Thai
the statute econtemplates a division and regulation
by districts, instead of regulation by single ot
or small groups of lots, is evident. The regula.
tion of the use of property by lots or by very small
areas is not zoning and does violence to the pur-
pose and provisions of the statute. It would net
and could not, accomplish the purpose of the lay
as set forth in the statute quoted supra. . . .

“City zoning is authorized only as an exercige
of the police power of the state. Tt must there
fore have for its purposes and objectives matters
which come within the province of the police
power. When exercised hy a city, it is of necessitr
confined by the limitations fixed in the grant by
the state, and to accomplishment of the purposes
for which the state authorized the city to zone.
Those purposes, which control and niust he sub-
served by any zoning, are set forth in Section 15-
8-91, U.C.A., 1943, quoted supra. The elements
required of a zoning plan are: It must be compre-
hensive; it must be designed to protect the health
safety, and morals of the inhabitants; to promote
the general welfare; avoid overcrowding and cor-
gestion in traffic and population; facilitste
transportation and other public service; and meet
the ordinary or common requirements of happs
convenient and comfortable living by the inhahit-

ants of the districts, and the city as a whole....
L B
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“The basie purpose of zoning is to ‘bring
about an orderly development of cities, to estab-
lish districts into which business, commerce, and
industry shall not intrude, and to fix certain terri-
rory for different grades of industrial concerns.
* * * The exereise [of this power] must have a
<ubstantial relation to the public good within the
spheres held proper.” White’s Appeal, 287 Pa.
259, 134 A, 409, 412, 53 A.L.R. 1215. ‘It is a
tundamental theory of the zoning scheme that it
shall be for the general good, to secure reasonable
neighborhood uniformity, and to exclude struc-
tures and occupations which clash therewith.’

“Zoning is done for the benefit of the city as
a whole, and the limitations imposed on respec-
tive districts must be done with a view to the
henefit of the district as a whole, and not from
consideration of particular traets. ... * * *

“*The tests of validity in such cases are:
Does the ordinance bear a reasonable relation to
the public health, morals, safety or general wel-
fare: have the distriets been created according to
a fair and rational plan?’”

The vequirement that munieipal zoning be “in accordance
with a comprehensive plan” is similar to legislative en-
actments of more than forty states.

The meaning of the term “comprehensive plan” is
discussed in appellants’ brief in case No. 10114 at pages
1S through 25. In brief, the comprehensive standard
requires that the zoning ordinance or any amendments
thereto he logically related to considerations broader
than the property immediately affected and that it fit
into sone general or over-all scheme or plan for the
development of the City as a whole.
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Salt Lake City adopted a zoning map with the enaet.
ment of the 1927 ordinance (¥xhibit P-2). This map,
contemplated that general business and commercia] lang
use would not extend east beyond Fifth East Street ang
that Block 46 would be used for residential purposes,
The land was actually developed on the basis of this plan
and new development in the area of Block 46 has beey
consistent with this plan. The City, by its planning con.
mission, conducted a further study in 1943 and publisheq
its plan for desirable land use, which plan also conten.
plated that the general business and commerecial distriet
of the City would not extend east beyond Fifth East
Street and that Block 46 and the immediate area would
be reserved for residential use (Exhibits P-8, P-9). The
general plan for land use in effect at the time of the
zoning change also directed that Block 46 and the im-
mediate area adjacent thereto continue in its established
use (Exhibit P-10).

The city commission was advised by their planning
cominission that the proposed zoning change in Block 4
was contrary to the comprehensive plan (Exhibit P-1,
Pgs. 22-23). The significant feature of this case, ho-
ever, is not the departure from the general plan but the
fact that the change was not made with reference to any
general or over-all purpose or objective in the division
and regulation of land in the city by districts. The res-
son for the zoning action is apparent from the evidenee
offered by defendants and particularly from the test
mony of Mayor Lee and Commissioner Harrison. De
fendant Alder-Wallace selected a site for a commereil
development (which happened to be in an area zoned and
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used for residential purposes) and represented to the ity
that if the city would rezone that portion of the block
which it had selected for commercial use, the developer
would remove the deteriorated structures in the rezoned
area and construct commerecial buildings. Defendant
Alder-Wallace told the commission and the court that
the landowners in the area selected would receive more
money for their land than they could hope to get for resi-
dential purposes and that the city would in turn derive
more revenue from Block 46 in terms of sales and pro-
perty taxes. The reason for the selection of residential
property rather than expensive nearby commercial
property is obvious. Zoning action based solely upon
such considerations is invalid because it does not take
into account the requirements that the ordinance “secure
reasonable neighborhood uniformity,”’” “bring about an
orderly development of cities . . . establish districts into
which business . . . shall not intrude. . .,” and “divide the
municipality into Districts of such number, shape and
area as may be deemed hest suited to carry out the pur-
pose [of the statute]” (Marshall, supra).

By ignoring its comprehensive plan in this instance
the ('ity hopes for economic gain in the improvement of
an old residential area and increased taxes from Block
46. The short-sighted nature of this sort of thinking is
pointed up in the City’s own study of 1943 (Exhibit P-8,
Pg. 26).

“. . . changes to lower forms of land use
should be very thoughtfully studied as to neces-
sity and location. Furthermore, it is especially
easy for a . .. commercial area to blight or reduce
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the economic nsefulness of an adjacent resident;
area. This is happening in thousands of cases]'a[
Salt Lake City today with an annual ec()nomljl;
loss probably in the millions. Unless, as is seldoy
the case, the speculative value for business .
this blighted land can he capitalized 11p0n. .im.
mediately, both city and the owner lose. Qe o
the important results of planning is stability in
iand use, and one of the most dramatic manifests,
tions of poor planning or lack of planning in apy
city is unstable property values which are a har.
hinger of the more serious forins of blight.”

There is no precedent for the action of the City jp
this case (R. 184). The change of zoning interrupted a
stable District created 36 years before and cast great
doubt and speculation on land use in the entire area
While this result is being hrought about, the Chairman
of the Board of Commissioners is saying, “I don’t think
anvone can hold to a plan in the building of a city” (R
314).

A similar situation was presented in the case of
Kuehne v. Town of East Hartford, 136 Conn. 452, 72
A.2d 474. The facts are shmilar to those involved in the
case at bar. The zoning authority of the Town of Eat
Hartford rezoned property in a residential zone for
business use. The applicant intended to ereet facilitie
for six or eight stores in the nature of retail stores and
small business establishments calculated to serve th
needs of residents in the vieinity. A small area alreads
zoned for business was located relatively close. Fifty-on
of the residents of the area filed their petition in suppor
of the change. An appeal from the zoning action W&
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{aken to the Connecticut trial court where the action of
the zoning authority was affirmed. On appeal the Con-
nectient Supreme Court reversed, holding: (72 A.2d
474 475, 479)

“A limitation upon the powers of zoning

anthorities . .. s that the regulations they adopt
must he made *in accordance with a comprehen-
sive plan.’ . ..

“In the case hefore us it is obvious that the
counetl looked no further than the benefit which
might acerue to Langlois and those who resided
in the vicinity of his property, and that they gave
no consideration to the larger question as to the
effect the change would have upon the general
plan of zoning in the community.”

“The action of the town council in this case
was not in furtherance of any general plan of
zoning in the community and cannot be sus-
tained.”

Appellants respectfully submit that the zoning action
in this case is not in furtherance of any general or com-
prehensive zoning plan and that it cannot be sustained.

POINT I1.

THE ZONING ACTION IS INVALID BE-

(AUSEE THERE HAS BEEN NO CHANGE

OF CONDITIONS WHICH WOULD WAR-

RANT OR JUSTIFY THE AMENDMENT OF

THE ZONING MAP.

Block 46 and lands surrounding it have been zoned
for residential use since enactment of the 1927 ordinance.
The action in the instant case constitutes the ereation of
an entirely new business district. The new business dis-



16

trict is a substantial departure from the existing map o
plan in that it is an independent district of some conge.
quence and size located in the center of a residentia] areg
and vet in close proximity to the existing commercig)
and business arca of the City.

Presumably, the plan existing at the time of the
amendment (which classified the property as residential)
was a fair, rational and comprehensive plan. This pre-
sumption is recognized in the case law. See e.g. North.
west Merchants Terminal Inc. v. O’Rourke, 191 Md. 721,
60 A.2d 743, where the court said: |

“There is a presumption that zones are well
planned and arranged and are to be more or less
permanent subject to change only to meet genuine
change in conditions.” (Emphasis added)

One of the formal requirements underlying the
validity of any change in the zoning ordinance is that
there must be a corresponding change of conditions justi-
fying the zoning amendment. In Page v. City of Port-
land, 178 Ore. 632, 165 P.2d 280, the Oregon Supreme
Court, in striking down an amendatory ordinance, said:

“Police power must be exercised to promote
the general welfare of the people at large, and
not for the interests of any private group [citing
authorities]. Amendments to zoning ordinances
should be made with caution and only when chang-
ing conditions clearly require amendment. Other-
wise, the very purpose of zomng will be de-
stroyed.” (Emphasis added)

To the same effect is Wilcor, et al. v. City of Pittsburgh.
121 F.2d 835 (C.C.A. 3rd, 1941), where the trial court had
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disnissed on motion a complaint attacking an amenda-
torv ordinance. The dismissal order was reversed by the
¢irenit court in an opinion which read in part as follows:

“In the juristic sense we think the council
have been fully put upon their proof. The general
principle is conceded. Changes in the plan, like
the enactment of the original ordinance, are an
exercise of police power. . .. As conditions are
the basis and justification for zoning, clearly a
change in the former is essential to a change in
the latter.”” (Kmphasis added)

The general rule requiring “change of conditions” as a
hasis for amendment of a zoning ordinance is stated in
101 C.J.S. 837 and the cases are collected in footnotes in
the same volume and in the pocket parts.

In a period of 36 years there will be some change of
conditions, but the “change of conditions” referred to in
the cases refers to facts or circumstances existing at the
tune of the change which did not exist at the time of the
original ordinance and which renders the property more
suitable for a new or different use. Block 46 and the
surrounding property were used for residential purposes
at the time of the amendment and redevelopment with
new structures was rapidly taking place consistent with
the residential zone. There is adequate property in the
near vicinity already zoned for business or commercial
purposes. Both of the commissioners who testified recog-
nized this fact (R. 311, 348). The undisputed evidence
shows that Block 46 was stable and redeveloping con-
sistent with the existing zone classification; that there
Is existing commercial within close proximity which is
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available for commercial use, much of which is ip need
of redevelopment for eominercial or business PUrposes
and that the City already has far more commercia) Zon,
ing than its needs require. There is no .]'uStificatim;
whatever for the interruption of 36 years’ stability i,
Block 46. There being no “change of conditiong” ;uch
as to warrant the amendment, the zoning action is ip.
valid.

POINT II1I.

THE ZONING ACTION IS INVALID BE.

CAUSE NOTICE OF THE PUBLIC HEAR.

ING WAS NOT PUBLISHED AS REQUIRED

BY LAW.

The zoning power of the City is limited by the staty.
tory grant of authority of the legislature. The legislature
has specifically required that “all proposed amendments
be first submitted to the planning commission for its
recommendation” and that there be “15 days’ notice and
public hearing” in connection with any such amendment
(10-9-5, U.C.A,, 1953). The language of the statute is
mandatory and not permissive. In the case at bar the
petitioner did not submit any proposal for “B-3"’ zoning
to the planning commission. The planning director did
testify that *“B-3” zoning would also have had an un-
favorable recommendation from the planning commission
(R. 160, 161). The purported notice of the public hearing
informed the general public of a proposed change from
“R-6” to “C-3” (Exhibit P-1, Pg. 8). Never at any time
was there any publication of notice prior to the hearing
indicating that the city commission would consider an
aniendment to “B-3” zoning for Block 46. It is thus
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apparent that the literal requirements of the enabling
«tatute were ignored in this instance. It is respectfully
.ubmitted that this furnishes another reason why the
action of the zoning authority may not be upheld.

CONCLUSION

The zoning authority has not acted in the further-
ance of any general or comprehensive plan for zoning in
the Citv. The amendment of the ordinance is in direet
violation of the existing plan for orderly development of
the City as a whole. There is no change of conditions
which warrants the interruption of the area where the
zone change was made, and no notice was given to the
public with respect to the proposal for creation of a new
«B.3"" district. The judgment of the trial court should
he reversed with directions to enter a decree declaring
the amendatory ordinance void.

Respectfully submitted,

VAN COTT, BAGLEY, CORNWALL
& McCARTHY

Grant Macfarlane, Jr.

Attorneys for Appellants
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