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IN THE SUPREME COURT

OF THE

STATE OF UTAH

WILTIAM E NAYLOR. WILLIAM COS- .

<FY  TAMES L. NEVILLE., GEORGE
PERKINS, MELVIN PERKINS and BLAE
ioHANSEN,

Plaintiffs,

VS,

~ALTLARKE CITY CORPORATION, a mun-
Ak et pul'.‘lllﬂll, J. Bl{AKEN L E E .
IFREERT F. SMART, GEORGE B. CAT-
MITLL, CONRAD B. HARRISON, JOE L
CHRISTENSEN,  RAY  ROLFSON, and
ALDPER-WALLACE, INC., a Utah corpora-
“lon,

Defendants.

RESPONDENTS' BRIEF

Case No.
10378

STATEMENT OF NATURE OF CASE

This is an action wherein the plaintiff appel-
lants challenged the validity of a zoning ordinance
*niacted by the Salt Lake City Board of Commis-
sirers and attempted to enjoin the issuance of build-

NI permiits 1n accordance therewith.
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DISPOSITION IN LOWER COURT

After hearing testimony and other evidence f.
three days, and being fully advised in the Premise
the trial court dismissed plaintiffs’ complaint ap
entered judgment in favor of defendants, ‘

RELIEF SOUGHT ON APPEAL

Two of the plaintiffs seek a reversal of the Judg-
ment of dismissal granted to defendants by the D
trict Court.

STATEMENT OF FACTS

The Board of Commissioners of Salt Lake City
duly passed an ordinance changing the zoning clas
ification of a major portion of a city block located
between Second and Third South Streets and Sixt:
and Seventh East Streets of said city, on the firs.
day of October, 1963. The change was from Resider
tial R-6 classification to Business B-3 classificatioc
This action was taken after due and regular noue
(R. 101; Ex. P 1 p. 8) and after advertised ad
proper public hearings (R. 101). A copy of tr
instant ordinance is made a part of this recor
(R. 8). The use District Map was altered by s
ordinance and a copy thereof is a part of this record
(Ex. P. 4). The zoning change was instituted bf
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sention of defendants Alder-Wallace, Ine., (R. 101-
2)

This matter has been before this Honorable
Court onee before, (16 Ut. 2nd 192, 398 P2nd 27),
when another division of the trial court granted de-
fendants’ motion for summary judgment and re-
«eted plaintiffs’ plea for injunctive relief. This court
saterated “the proposition that courts of law cannot
<.betitute their judgment in the area of zoning reg-
dations for that of a city’s governing body,” but
held that the complaint ‘“‘presented genuine issues
of fact which should be resolved by trial.” The matter
came on regularly for hearing on the 29th day of
March, 1965, before the Honorable Stewart M. Han-
satt who, having been fully advised in the premises,
dismissed onee again the plaintiffs’ complaint. His
findings (R. 60-63) furnish a succinct statement of
‘he facts as they unfolded before the trial court. As
the prevailing parties the defendants have the right
‘o have the facts reviewed in the most favorable
hght to them. Documentation by reference to the
record 1s added.

“1. The defendant, Salt Lake City Corporation,
is & municipal corporation of the State of Utah.
Defendant, J. Bracken Lee, is the Mayor of the
City and a member of the Board of Commissioners
of the City. Defendants, Herbert F. Smart, George
B. Catnull, Conrad B. Harrison, and Joe L. Chris-
ensen, were all members of the City Board of Com-
‘nissioners at all times herein mentioned. Defendant,
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ng Rolfson, is the Chief Building Inspector of 1
C.lt‘y. Defendant, Alder-Wallaee, Inc., 1s a (ml*pl,;
tion incorporated under the laws of the S, d

Utah.

“2. Under the provisions of Utah law, Title ).
Chapter 9, Utah Code Annotated, 1953, the defeng
ant city is empowered “to regulate and restrict
the location and use of buildings, structures an:
land for trade, industry, residence or other PUIPOSen
and to divide the municipality into distriets of Such
number, scope and area as may be deenied best SUlte
to accomplish such purposes.

“3. On or about September 1, 1927, the Board
of Commissioners of Salt Lake City, pursuant to saig
statutes, enacted a zoning ordinance and adopted s
use district map providing a comprehensive zoning
plan for Salt Lake City (R. 116). Said use distria
map and zoning ordinance has been amended from
time to time (R. 117). The comprehensive plan and
trend of said amendments has been for the industrial
and business districts of the city to expand from the
center, and particularly to increase business usage
south from South Temple Street and eastward from
State Street (R. 150; 194; 195; 201; 202). Forir
stance, business usage has been expanded from
approximately 5th East Street on 4th South Stres
to 9th East Street on 4th South Street (ibd)
Many other changes have been made in the aff
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sonung as the population of the city has grown. In-
cluded in such changes has been a constant trend,
over the vears, to increase the area of business-
zoned property in residential areas to better serve
the pubhc.

“4  On or about May 28, 1963, the defendant,
Alder-Wallace, Inc. filed with the city a petition
to amend the said use district map and zoning ordin-
aner by changing a certain tract of land located in a
Restdential “R-6" Use District to a Commercial “C-
2+ classification. The land was located in a city block
iwtweer 6th and Tth East Streets and 2nd and 3rd
South Streets, and comprised approximately five
acres located in the northeast corner of said block
(R. 101-2).

“5>. In accordance with the procedures estab-
lished by the laws of the State of Utah, the Board of
Commissioners of Salt Lake City published notice
of and conducted a public hearing upon the above
stated petition of the defendant, Alder-Wallace, Inc.,
W rezone the property which is the subject of this
action. Said public hearing was held on September
18,1963, in the Salt Lake City Commission Chambers
of the City and County Building, and on October 1,
1962, said Board of Commissioners of Salt Lake
City passed and adopted the ordinance which changed
the zoning of said property from a Residential “R-6"
use classification to a Business “B-3" use classifica-
tton. The date of first publication of said ordinance
was October 4, 1963 (R. 101-2; Ex. PI).
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“6. A Business “B-3" use classification o
the Salt Lake City Zoning Ordinance is a nygr, -
strictive use classification than the Commerciy
3" use classification contained in said ordinance »
fioes not permit any use which would be pmhjh,}
in a Commercial “C-3" Use District (R. 218>
Ex. P. 3). )

“ery

7. The said action of the Board of Comp.
sioners of Salt Lake City was in accordance w;-
and in furtherance of, the coniprehensive zoning pa
of the city as heretofore established and from .
to time modified. Said action permits a restrics,
business use of the subject property on the periper
of the general commercial area of downtown &
Lake City in keeping with the historic concept of pr
viding adequate shopping areas to meet the nem
of the population and the city in general (R. 1%
150; 194; 195; 202-3).

“8. Said action tends to promote the hesiz
safety and general welfare of Salt Lake City andt-
inhabitants thereof (R. 156-260).

“9. Said action was in the public intere
Plaintiffs herein represented a narrow private I
terest contrary to the public interest. Their varo
and conflicting views of comprehensive plann
were in their private best interests, unrealistic, 8
not in accord with the public good and growth
the City. (op. cit.; R. 238; 256).
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~1u. The subject land was no longer suited for
e 1927 zoning use, and the evidence showed a posi-
rve need for the rezoning of this area. Circum-
<anees have changed. Unwholesome social condi-
ons hive developed in the area including juvenile
nroblems, police problems, and health hazzards. Re-
Lanine will help to minimize these social problems
CR2a6-260; 117 194).

“11. The interests of city renewal and beautifi-
cat.on were best served by the rezoning action of
- Board of Commissioners of Salt Lake City (R.
A05-030: 305-30T ; 345-347).

“12. The economic interests of the city were
hest served in the rezoning of the subject land (R.
A35-336; 305-307 ; 345-347).

“13. The city will be saved considerable tax
revenue by the rezoning action of the Board of Com-
missioners of Salt Lake City. (R.345-347)

'11. The vast majority of all interested per-
sons who made their wants known to the Board of
Comniissioners of Salt Lake City at the above stated
i blic hearing were in favor of the rezoning action
taken by the city (Ex. P. 1).

“15. Mayor Lee testified as to several different
reasons for changing the zoning as was done. The
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action of the Board of Commissioners was Unar,
mous, all comnussioners concurring for vamé
reasons such as attracting new business, [)l‘n[p(:tim
property rights by pernitting its highest ang bes
use, eliminating slum conditions, proservmgm
revenue to the city, private urban renewal, etc. (p
304-307).

“16. The Board of Commissioners did not &
arbitrarily or capriciously or unreasonably in resy.
ing the property in question (op. cit.; R. 60).

“17. Said Commission acted wisely in its g
cision and for the best interests and welfare of
citizens of Salt Lake City and within its police pows
(op. cit.; ibid.).

No objections were made to any of these finding
of facts. They stand as uncontested facts and an
controlling in this matter.

ARGUMENT

POINT 1

THE COURTS CANNOT SUBSTITUTE THER
JUDGMENT IN THE AREA OF ZONING REG-
ULATIONS FOR THAT OF A CITY’S GOVERN-
ING BODY.

The Court’s attention is respectfully diresd
to its decision wherein this matter was before
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(o U o2nd 1927 398 P2nd 27, Parties briefs on file
anere s are pertinent and the law eited therein is
nelieed by reference into this brief.

The pinintiffs appellants in this matter, after
<everbage 1 cut away, simply are asking this Court
- sabstitite its judgment for the judgment of the
Boar i of County Commissioners in the matter of
«ning. You have already said in this very case:

“We recognize, and reiterate, the proposi-
tion that courts of law cannot substitute their
judgment in the area of zoning regulations
for that of a city’s governing body.” (ibid.)

POINT 11

THE ZONING ACTION IS IN ACCORDANCE
WITH THE COMPREHENSIVE PLAN.

The term “comprehensive plan” as used in our
and other statutes has been defined as * a general
plan to control and direct the use and development
of property in a municipality or a large part thereof
by dividing it into districts according to the present
and potential uses of property.” Words and Phrases,
Per. Ed., Vol. 8; Clark N. Town Council of Town of
West Hartford, 135 Conn. 476, 144 A2 327. Metzen
baum’s Law of Zoning, p. 129. Haar, In Accordance
With a Comprehensive Plan, 68 Harv. L. Rev. 11564,

In a leading case of zoning this Court, Marshall
r. Salt Lake City, 105 U. 111, 141 P2nd 704, recog-
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nized that the basic zoning ordinance of 1927 ang .
subsequent several amendments satisfied the (‘Dc
prehensive zoning plan” required by Sec. |y
U.C.A. 1953. ‘

The instant amendment to the use distner py,
helps implement this comprehensive plan. The pm‘:
is to have B-3 zones zoned as buffers between p.
zoning and commercial zoning (R. 192, Ex. p i
The general development of the comprehensive p:
is to have business zoning and usage progress fw.
the center of the city outward (R. 194). Frog -
inception the comprehensive plan has been to ha:
business usage go from the downtown area south g,
east. (R. 194; 195; 202; Ex. P. 2-10) All of .
was done in the questioned ordinance.

POINT III

THERE HAS BEEN SUFFICIENT CHANGE
SINCE 1927 SO AS TO DEMAND AMEND
MENT OF THE USE DISTRICT MAP SO AS
TO CARRY OUT COMPREHENSIVE PLAN.

One might suppose that a court could take ju.
cial notice that population, social problems, econor:
interests have changed since 1927. Substantiallys
of plaintiffs’ exhibits demonstrate the changes ms
(Ex. P. 2-12) The zoning and use of land for b
ness use has tended to go eastward and southwr
from the downtown area. Economic changes ¥
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aevnnted by economist, Dr. El Roy Nelson.  (R.
i1 Secial changes were recounted by police of-
<o Jloseph CooSmithe (Ro256-260)  Plaintiffs’
+ rnes~. Vernon Jorgenson, city planning director,

wiof nany changes necessitating amendments such
«~ i ane nade. This Court has repeatedly held that
e varions anendments to the 1927 act were proper.
o ovit. Ro117) Mr. Elders testified of population
coavres and differing demands for food services.
VLo ZoN2TS)

it wax the unanimous judgment of the city’s
severming hody that the circumstances had changed
< aa to onee again change the use district map and
~nuinue to implement the comprehensive plan of
~panding the commercial use of land from the cen-
wr sonth and east. (Ex. P. 1) This Court wisely
aseribed to such governing bodies wide knowledge in
the matter of zoning.

“But this (public meetings) is by no
means the only source from which the com-
missioners may obtain such information.
From the fact that they hold such public of-
fices it is to be assumed that they have wide
knowledge of the various conditions and ac-
tivities in the county bearing in the question
of proper zoning, such as the location of busi-
mxssesl.1 schools, ]roads, ar:idhtraffic c&nditionl,
growth in population and housing, the capac-
ity of utilitig‘)s, the existing classification of
surrounding property, and the affect that the
proposed reclassification may have on these



12

things and upon the general or

ment of the county. I%x perfoxm?::{hgf

it is both their privilege and obligation t:)du't?
into consideration their own knowledge of S
matters and also to gather available pe -
mfor"(rinathn from al%possible sources u’é‘;"fﬁ
consideration to it in maki '

consig naking their determp,

Gayland v. Salt Lake Count _—
307, 358, P2nd 633 unty, 11 Ut, 2

In the instant case the city's governing body
has done precisely and exactly what this Court i,
cated was proper to do.

POINT IV

THE INSTANT ZONING WAS DONE IN REG
ULAR AND DUE COURSE AS REQUIRED BY
LAW.

Plaintiff appellant’s exhibit number one s
forth in detail the regular procedure followed inth
amending of the use district map. The regular pn
cedure was followed in the instant case. Page eigt
of said exhibit contains a copy of the notice publish
in the matter. Mr. Herman Hogensen, city recorde
of Salt Lake City, placed the entire file of the appt-
cation, consideration and actions of the city comm¥
sion in the record. (R. 97, Ex. P. 1)
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Draring the hearing of 25 September, 1965, in
4 proper eXtension of the advertised meeting, Mayor
[+ =kd the planning connmission if it were accord-
e 1o the established policy of the commission to
wlopt an amendment in which the use was more
pestrictive than that for which advertisement was
pade. but in which use no use could be made of the
property that was not included in the notice given,
1< was the instant case. The planning director,
Vernon Jorgensen, answered that such action was
the permissible policy of the commission and had been
followed heretofore and was and had been the ad-
ministrative interpretation of the law. Affidavit of
Mr. Jorgensen to this effect was made part of the
~cord I1n this action.

Although plaintiff’s complaint generally com-
plained that no notice was given, this contention has
not been further mentioned in pretrial, former ap-
peal, second pretrial or trial. Specifically, counsel
stated to the Court, I am not going to dwell on” the
contended faulty notice. (R. 102) Nothing was said
about notice in the trial. Having thus stipulated,
he cannot raise the question on appeal. It has never
been argued before.

POINT V
APPELLANTS’ APPEAL IS MOOT.

Appellants sought “for judgment and decree
enjoining and restraining the defendants . . . from
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granting any building permit for erection of

Improvenients on the tract of land describeq N
which are not authorized and permitted in pm
dential R-6 Zone. . . . (R. 7) The tria] m‘uen
missed said complaint. (R. 66) Subsequent -hd*
pnto the defendant city granted the praved for b:h
Ing permits allowing the land in quosti’nn 10 by i
fnr a greater purpose, to-wit: Business B usag.
In accordance with the amended zoning ordinane
The property is now being used for a purpo& o
sistent with Business B-3 usage. ‘

Rule 62 (d), Utah Rules of Civil Procedure pr-
vides :

“When an appeal is taken, the appells:
by glva a supersedeas bond may obtair ,
stay, unless such is otherwise prohibited »
law or these rules. ...”

Rule 62 (g), Utah Rules of Civil Procedure provig

‘““The provisions in this rule do not lir-
in any power of an appellate court or of
judge or justice thereof to stay proceedin:
during the pendency of an appeaf or to s
pend, modify, restore, or grant an injuncti:
writ or mandate, or writ of prohibition dv
ing the pendency of an appeal or to makex
order appropriate to preserve the status quos
the effectiveness of the judgment subseques:
to be entered.”

Plaintiff appellants took no steps to stay the effr
tiveness of the lower court’s action pending apps
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AMuch of the land has been purchased, the building
1 s=ucd, and the land put to a higher usage.
i, n 1 this Court reversed the lower Court the build-
+o pormit would still have been given, construction
wg‘ new bucldings 1s under way, the land is under a
Ll roteare. (See attached affidavit) Therefore
wor if the lower court were now reversed, plaintiff-
ppellants would have no effectual relief nor would
the parties e restored to their original position. The
Satler 15 moot.

[ point is City of West University Place v.
Vot 123 8. W, 2nd 638 (Tex. 1939). There, a land
~oner <ought, and a writ of mandamus was issued,
swet o building permit. Pending appeal the building
permit was issued. The appellate court held it un-
necessary to discuss the validity of the zoning ordin-
ance and said:

“The reason or motive governing the issu-
ance of the permit becomes immaterial. Nor
does the issuance of the permit by the officers,
in response to the judgment of t{le trial court
prevent the question from being moot.”

With reference to the use of the instant land,
nothing is left to litigate. The case being moot, fur-
ther proceedings in this court or in the trial court
would be of no avail. See also Brownlow vs. Swartz,
43 Sup. Ct. 263, 67 L. Ed. 620, 622 (1923) ; State ex
rel Town of Portales vs. Board of Commissioners,
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163 P. 1082 (N.M. 1917). The appeal should be diy.
missed.

CONCLUSION

The Board of Commissioners of Salt Lake City
did not act arbitrarily nor caprlclously nor unreasy,.
ably in rezoning the property in question. Ratherj,
acted wisely and within the police power of the city
and according to a comprehensive plan. Its procedux
was due and proper as required by law. The trig
court, in the premises, could not have acted othe
than it did. This court must sustain the trial court

Respectfully submitted,

McCONKIE AND McCONKIE

Oscar W. McConkie, Jr.

Attorney for Alder-Wallace
1010 Deseret Building
Salt Lake City, Utah

HOMER HOLMGREN
Salt Lake City Attorney

Jack C. Crellin

Assistant Salt Lake City
Attorney
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WILLIAN 5. NAYLOR, WILLIAN
COSSEY, JUMS L. IMVILLE and

BLAZ R, HANSEN, :

Plaintiffs and Appellants,

ve. |

SALT LAKE CITY CORPO
§ municipal sorperatien, 4. | ALEIRAYIZ
BRACKEN 1RE, HERBRRT F. : No. 437>2
SHART, GEORMSS B. CATWULL, —2I22
CONRAD HARRISON, JOR L. :
CHRISTENSEN, RAY mOLysox,
and ALDR A~V . x‘c.. a )

Utah eorperatien,

“—---mm. Preosidont of she aEBSondamt
Alder-Wallace, Ine., and having been duly swern deposes and says!

1. The sought after bullding permits in the instant

case were issued on the J6th 8ay of April 1963.
2. All of the land in question has now been purchased

for the business use under the Business B-3 soning.

3. The buildings of business usage have commenced on
the instant property.

L. The Busipiess B-3 usage is now inconsistent with the
former Residential R-6 use.

5. Very considerable expenditures ef funds have been made
on the instant land to upgrade its use fer the present Business B-)
usage.

P73
Dated this 5 - day of October, 1965.

’f__// /Zzzé 0 7 g/i"' é&‘“’—

Subseribed and swern te before me this 27 “day ef Ostober,
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