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UTAH COURT OF APPEALS
JOHN MARDESICH, ADDENDUM TO BRIEF OF
9 APPELLANT
Plaintiff and Appellant,
V.
W ANTHONY BROS. CONSTRUCTION, a
Utah corporation, dba ANTHONY BROS. Case No: 20150730
POOL & SPA; SUN HILL HOMES, L.C.,,
and JOHN DOES I-X, District Court No. 080502342
W Defendants and Appellees.
ADDENDUM TO BRIEF OF APPELLANT
¥ Appeal from Judge G. Michael Westfall’s Decision
of the Fifth Judicial District Court
Washington County, Utah
)
\-;9
)
Adam C. Dunn James L. Spendlove
Clifford V. Dunn JENSENBAYLES, LLP
110 West Tabernacle 216 W. St. George Blvd., Ste. 200
P.O.Box 2318 St. George, UT 84770
9 St. George, UT 84770 Attorney for Appellant
Attorney for Appellees
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ADDENDA
EXHIBIT A  Sun Hill Homes, L.C. Real Estate Purchase Contract for Constructon
EXHIBIT B  Rosenberg Grading Plan
EXHIBITC  December 2, 2013 Trial Transcript pp 42-54
EXHIBIT D Findings, Conclusions and Judgment March 17, 2014.
EXHIBITE  Decision and Order Granting Sun Hill Homes, L.C. Motion for New Trial
EXHIBIT F June 29, 2015 Hearing Transcript pp 11-12.
DATED this_Z? _day of March, 2016.

JENSENBAYLES, LLP
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CERTIFICATE OF SERVICE

I hereby certify that on the _4/1% day of April, 2016, I caused to be served a copy of

foregoing document, on the parties listed below as follows:

Party(ies) Served

Method of Service

Utah Court of Appeals

450 South State Street

P.O. Box 140230

Salt Lake City, UT 84114-0230

X] Mail

] Hand Delivery

[ ] Electronic File

[ ] Email

[ ] Fax (Person agreed to service by
fax.)

Attorney for Defendant
Adam C. Dunn
Clifford V. Dunn

110 West Tabernacle
P.O.Box 2318

St. George, UT 84770

X] Mail

[_] Hand Delivery

[] Fax (Person agreed to service by
fax.)

[] Email (agreed to service by email.)

[ ] Electronic File
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DEC * 4 2004
PRIER
SUN HILL HOMES, L.C. - Gl
REAL ESTATE PURCHASE CONTRACT
FOR CONSTRUCTION

REAL ESTATE PURCHASE AGREEMENT
AND EARNEST MONEY DEPOSIT RECEIFT

Date 16-Nov-2004

1. Summary of Termg

1.1 Parties to Agreement, Sun Hill Homes LC, located at 2240 W, Sunbrook Drive
# 1, St. George, Utah is the “Seller” of the property described below, and

Marle Mardesich
Flest Middie Last
First Middle "Last
28000 Charles Drive Santa Clarita CA 81360
Btrest Clty Bate
(881 ) 296-8403
Telophone

As the *Buyer™(s) offer to purchase the property described below and hereby detivers to

the Broker as Eamest Monoy in the amount of
e -~ . -FiveThousand and no/100 Dollars,

($_6,000.00 ),
by oheok __ v, cash , other

which upon accep of this offer by all parties shall be deposited in accordance with
state Jaw mmﬁmmm Account.
Received by

Brokerage Sunbrook Raslty Group
Telephone 436-674-2900_

1.2 Agreement to Purchase and Sell the Property. This Agreement sets forth
the terms and conditions under which Seller agrees to sell, and Buyer agrees o purchase
oertain roul property located in the Sunbrook Communitics (the “Lot"), as deseribed in
Seotions 1 & 2, Al terms get forth in the Summary of Terms are an enforceable part of
this agreement, '

1.3 Property. Bamest Money is in receipt for the purchase of a lot in the

Sunbrook Communities, in Washington County, Uteh with improvements erested or to be
erected thereon as further set forth herein. The Lot and improvements (the “Property™ or

“Home™), consist of the following:

1
Buyer Initials iKlID Beller Initials 7&_
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comMUNITY Woodlands
PROPERTY ADDRESS
LOT/PHASE 8  PLAN Gattonwood B BV ATION PLAT

LOCATION OF GARAGE* ] LEFTSIDE [ ] RIGHT SIDE. (As Buyer fece the Lot from the strect)
*Predetermined (See Plat for details) _

1.4 Total Purchase Price and Financing

Base Prive g 449,000.00
Lot Premium $ 29,900.00
Total Base Purchase Price s 478,900.00
Less Eatnest Money Depostt ¢ 5,000.00
Balanoe Due on or Before Closing $ 473,900.00

The following additional financial terms are agreed to:
1) A 20% construction deposit will be required at start of construction,

2) Addfﬂonal Opﬂons/upgrade deposlt due at demgn selection.

ueri 1 stheri tto eri availa 1li ofﬁ
mm_m_mumn.

« Note: The Total Base Purchase Price may be adjusted acoording to any additional
Dosign Center options, changes. or extras seleoted by Buyer privr to or during

construction, or otherwise pursuant to this Agreement, SELLER AGREES TO PAY
ALL BUILDING PERMIT AND CONNECTION FRES,

1.5 Estimated Construetion Start Date: 30 days from design selections
(Seo details in Paragraph #6.1) '

Estimated Closing Date:__6 months from excavation
Cash Conventional financing % Ofther

1.5.1, In the event that a partion of finanoing is nec':essary to complete this
purchase, this Agreement is contingent upon Buyer seouring-a loan commitment,
Within 7 (seven) days of execution of this Agreement, Buyer agrees to apply for

2

Buyer Initisls_ 70 TN Seller Initials 7@/_
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and thereafter diligently seek to consummate & mortgage loan for the Property,
Buyer reprosents that Buyer is qualified to obtain 8 loan for the Loan Amount
sought and agrees that Seller may proceed in reliance upon that repregentation and
inour expense to process this Agreement. Buyer agrees to make all payments as
required and asslst the proapective lender by completing and submitting to that
lender all documents required by the lender for successful loan processing and
thereafter secure loan approval from all necesgary parties within 30 (thirty) days
from the day of the acosptance of this Agreement,

1.5.2. In the event of Buyer's fallure to comply with the foregoing
requirements (time belng of the essence) or if Seller is sooner informed that Buyer
has failed to timely submit all requested forms and/or infotmation fo qualify or
has failed to qualify for the contemplated financing, Seller shall be entitled to (3)
transfer Buyer's loan applioation to a lender specified by Seller at no additional
cost to Buyer, and in the event that & loan commitment is forthcoming from a new
lender at substantially the same terms and ratss as Buyer's initial loan request,
Buyer shall be required to complete this Agreement and close on the Property, or
(li) Seller may consider Buyer in default and exercise Seller's rights set forth in
Seotion 15, Provided, however, that if Buyer has unsucesssfully usod all
reasonable efforts to obtain & loan and Buyer's lender notifies Seller in writing no
later than 30 days from the date of this Agreement, then this Agreement shall
terminatc and Seller shall refund the BEamest Money and all other sums pald to
Seller by Buyer, less any costs inourred by Seller in relation to Buyer's loan
application and the costs incurred by Seller for any Options Selected or non-
standard features, inoluding materials and supplies for the same ordered by Buyer
or in Buyet's behalf, but not yet paid, Buyer further agrees to sign a document
that this Agreement has been terminated and releasing Seller from any further

-obligations-under this:Agresment,

1,5.3, Buyer acknowledges that interest rates and loan fees on loans
avallable to finanoe Buyer’s purchase fluctuate and may increase or decrease
during the period between the date of this Agreement and the date on which a
lender commits to making & loan to Buyer. Buyer agrees that such fluctuations
are of concern only to Buyer and Buyer's lender and shall not affect the rights or
obligations between Buyer and Seller as set forth herein. Buyer agrees to pay any
foes required by Buyer's lender or other costs associated with obtaining Buyer's
loan at or before closing

2. Description of the Property, The Property to be purchased by Buyer includes the
Lot, the Home that has or will be construoted on the Lot, and all eassments, rights-of-way
and other rights owned by Seller and benefiting the Lot (exoluding, however, any such
easements, rights-of-way, common areas, or other rights which are offered through the
Community Associstion and the _Woodlands

Assaciation or retained for Sellet’s exclusive benefit).

Buyer Inftlals /N

Seller Initias _Ié:_
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3. Utllities 1o the Property, The Property, upon completion of construction, will heve
the following improvements: oconnection to public electricity, sewer end water,

conneotion to natural gas, telephone and csble TV, paved streets for ingress and egress,
Such improvements are inoluded within the Purchasy Price.

4. Holding of Money Deposited with Seller, All Earnest Money and other sume paid by

Buyer to Seller, shall be maintained In a manner that complies with Utah law, Seller shall
not be required to pay Buyer for, and Buyer shall not be entitled to any interest acoruing

on those funds,
5. Logn Closing Fees and Costg, Scller shall provide Buyer with written notice of

substantial completion of Buyer's Home, Buyer agrees to cause Buyer's lender to pay the
loan proceeds to Seller as part of the Purchase Price at closing. All fees, costs, and
expenses ralating to the loan and Buyer’s application for a loan shall be paid by Buyer at
ar before the Closing, including all epplication fees, discount fees, origination fees,
prepaid interest, “points”, credit application fees, title policy premiums, survey fee,
insurance preminms, recording fees, appraisal fees and escrows for taxes and insurance.
Buyer is responsible to put al! utilities in Buyer’s name on or before taking ocoupancy,

5,1, Dgte. Seller shall attempt to notify Buyer approximately 30 days prior to the
vlosing date s0 schedules mey be established, There shall be no deviation from the
Closing schedule set forth herein except upon written agreement of both Buyer and
Seller,

5.2, Place, The Closing shall occur at the Sunbrook Sales Center , or at
such place in Washington County, Utah as Seller may designate in the notice sent to
‘Buyer-regarding the Closing-Date.

-
J

5.3, Documenis, Upon Close of Esorow and recordation of the Speolal Warranty
Deed (the “Deed™) conyeying feo title in the Property to Buyer, Seller shall deliver to
Buyer 2 copy of the Deed, subject only to eurrent taxes (not yet due and payable as of
Closing), assessments, the Governing Documents for the community, and other
resirictions, rights-ofvway, easements, and other matters of record adversely affecting
Buyet's use of the Property. Seller shall also sign and deliver such other doouments as are
customarily signed in Utah In connection with the conveyance of real property, including
all required closing statements, releases, and evidence of authority to oxeoute the
documents, '

5.4 Closine Costs. Seller shall pay the expense of preparing the Special
Warranty Deed and the other doouments desoribed in Section 5.3 that are propared and
signed by Seller, Clear title evidenced by a standard owner's policy of title insurance in
an amount equal to the Purchase Price shall be paid for by Seller. Seller shall also pay for
one-half of the closing agent's olosing or setflement fees. Buyer shall be responsible to
pay at the Closing all other foes, costs and expenses relating to the Closing, including
one-half of the closing agent’s closing or settlement feos; the cost to prepare the

4
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documents (except the Deed) described in Section 5.3 to be signed by Buyer, all foes,
costs, discount points, esorowed funds and other expenses associated with any Loan.

5.5. Selier's Liability at Closing. Seller shall not be liable to Buyer for any costs,
exponses, labilities, losses or demages inourred by Buyor as a result of a dolay in the

Closing, including without limitation, any increase in commitment fees, points or interest
assessed or charged by any lender,

5.6, Prorations at Closing. All real property taxes relating to the Property for the
year of the Closing shall be prorated between Seller as of the date of the Closing. If the
emount of taxes for such year are not known at the time of Closing, the pro-rations shall
be based on the lafest information available at the time of Closing concerning assessed
values and tax rates. Seller agrees to use the best available estimate to prorate taxes and
such estimates shall be final as between both parties. Buyer shall be responsible for
Buyer’s membership in the Sunbrook Mastsr Owners Assoclation prorated according to
the number of days remaining in the fisoal quarter in which Closing oscurs, Theresfter,
membership assessments will be due in accordance with the Governing Doouments.

3.7, Actual Pousgssion of Home by Buyer, Upon tecordation of the Deed, Scllor
ghall deliver to Buyer two (2) sets of keys for the Home and possession of the Property,
At that time Buyer may begin occupanay.

5.8. Risk of Loss. Allrisk of loss to the Property, inoluding physical damage or
destruction to the Propetty or its improvements due to any causg exoept ordinaty wear
and tear and loss caused by a taking in eminent domain, shall be bome by Seller uniil the
transaction is closed. After Closing all risk of loss shall be borne by Buyer, regardless of
the date and time Buyer takes actual possession of the Home.

5.9. Survival, The covenants, disclaimers and agreements contained in this

nt shall not be deemed to be merged into or waived by the instruments executed
at Closing, but shall expressly survive the Closing and continue to be binding upon both
parties.

6, Design Consultation. No later than seven (7) days following the date of thig
Agreement, Buyer must contact ~ Rozeann Campbell

and schodule a consultation appointment to select the owner optlons (“Options”)
available to Buyer. Buyet's consultation appointment must be scheduled and take place
within 30 days of the date of this Agresment. If construction of the Home has
commeneced, Buyer must meet as soon as possible but not later than seven (7) days from
the date of thiz Agreement to make any remaining seleotions, During the consultation
appointment, Buyer shall be given the opportunity to select Optlons for the following
{tems and others that may be available: counter tops, lighting, floor covering, cabinets,
and interior and exterior colors, all from a palette of colors and range of styles available
for the model Buyer has selected. Buyer's final selsctions must he delivered to Seller in
writing within fourteen (14) days after Buyer’s consultatlon appointment, The options
séleéoted become an Addendum to-this Agreement, Nothing in this Section 6 shall be

5 .

Buyer Initlals ZMW Seller Initials 4__//{ i

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BY U.

p.08

Machine-generated OCR; Tay contain errors.



ST———
-

w[ |
( N

Saturday, December 04, 2004 3:47 PM John 8nd Marle Mardesich 851-285-8403

rl

construed 8s a waiver of any of the requirements for approval from the Architectural
Control Committee that may he set forth in the Governing Documents.

6.1. Prices for Optlong. The Prices for Options selected by Buyer shall be those
in effect on the date of Buyer's final selection. All prices are subjest to change prior to
Buyer’s fina! selection. Within seven (7) days after the date of Buyer's fina! selection
Buyer must pay Seller a deposit (the “Option Deposit”) equal to fiffy percent (50%) of
the prico of the Options selested or non-standard features selected by Buyer, with the
balance due at Closing, Options selected may not be available if Buyer delivers final
selection to Seller Iater than stipulated in Section 7. All deposits or payments made by
Buyer for non-gtandard options are lon-refundable, A list of non-standard options is
available from Seller,

6.2. Replacement Options Belested. If any Options chosen by Buyer are

unavatlable at the time of construction or Seller otherwise determines in Seller's sole
discretion, that it is necessary for Buyet to select raplacement Options, Buyer agrees to
choose replacement items from Seller's then current inventory within seven (7) days after
Buyer racelves notice from Seller. If Buyer fails to timely select replacsment Options,
Seller may meke a replacement selection for Buyer, which selection shall be as similar as
reasonably possible to the items originally selected by Buyer,

6.3. Purchasing a Finished Home, Despite any confilcting terms in this
Agreement, if Buyer is purchasing a home that has already been constructed, the above

schedules are not applioable to Buyer. However, if Buyer requires eny ohanges or if
there are unfinished items in the home purchased by Buyer, Buyer must make final
selection of el Options within (7) days of signing this Agreement.

---64-Extra .Options. Seller's.model homes .and .promotional materials contain
optional end extra design features such as floor coverings, decorator light fixtures, wall
covetings, window treatments, furniture, buili~ins, swimming pools or spas, and

furnighings, These items shall not be included in Buyer's Home, unless specifically

ordered and paid for in acoordance with Seotion 7.

6.5, Construction Options and Options Selected. Buyer ackmowledges that
Seller shall not be obliged to construct or install, and that Seller shall not commence

construction or installation of any Options or non-standard features umil both parties
have gigned an amendment to this Agreement and Buyer has paid Seller the applicable
Optlon Deposit,

6.6. Interest Charges on Items Not Paid. Amounts not peid by the scheduled
dates, as indicated above, are subject to an interest charge of one and one-half percent
(15%) per month.

7. Construction of the Home. Seller agrees to construct the Home on the Lat, including
eny options, change orders and any non-standard features described in this Agreement or

any Amendment or addendum exscuted by both parties, in substantlel conformity with

Seller Initials __/ g 5
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-7 Seller’s Standard Plans and Speeifications as of the time of Start of Construction, All
- changes to Seller’s Pians and Specifications requested by Buyer shall be evidenced by &
written chatige order signed by Buyer and shall not be effestive until accepted in writing

by Seller.

9 7.1, Siart_of Construction, For purposes of this Agreement, the “Start of
- Construction” for the Home shall be understood to mean the date on which Seller igsues
tho “Netice tv Proceed” to vontractors for the Home, The Notloe to Proceed shall
typically inciude a group of homes that is being constructed by Seller in & single
sequence. Seller shall make reasonable efforts to send Buyer a written notice stating the
date on which Start of Construction has ocourred. Projections conceming start of
Construction ate gatimates only, Seller shall not be required to commence construction on
Buyer's Home until it is the next home soheduled for construction agcording to Bellet's
sequence of construction, Further, Seller stresses that many factors, including changes in
construction plans, weather or acte of God may prevent Seller from doing 80, Moreover,
Buyer is responsible for petforming certain obligations that may affect the timing of
oconstruction, such as scheduling a consultation appointment to select the Options, paying
W the down payment and timely applying for and obtaining approval of any loan. Buyer's
fallure to timely perform these obligations shall eonstitute s default of this Agreement
and shall entitle Sellet to terminate this Agreement and exeroise any remedies for such

default provided for hetein,

o 72. Completion of Construction. Saller agrees to progeed with reasonsble
e L' diligence to complets the Home in accordance with Seller’s building schedule. Buyer
~

understands, however, that scheduling of comstruoction is diffioult and that unexpected

) delays in completion are common, Seller shall use reasonable efforts to keep Buyer

- informed of the progress in the construction of Buyer's Home, Buyer understands and

- agree:that. Seller-makes.no.guarantee.as to-the-.actual.date.of. completion. and-that it no

event shall Séller be responsible in any manner for any inconvenience, loss, damage, ot

) expense to Buyer, including loss of loan commitment or interest rate lock, resulting from
delays in construction,

A landscaping allowance i¢ inoluded in the price of Buyer’s Home and landscaping will
be completed prior to closing, if possible. In the ovent Buyer’s landscaping is not
complete at the time of closing (due to weather conditions), Buyer agrees to proceed with

€] the normal ¢losing and to place imo escrow sufficient funds, to guarantes landscape
completion in & fimely rmanmer.

73 Deadline_for Completion of Construction. If Seller falls to complete
construction of the Home within one (1) year from the date of this Agreement due to

ressons other than Buyer’s failure to comply with the terms of this Agreement,
) unanticipated events or acts of God, or any other renson that would excuge Seller from
perfortnence under Utab law, then Buyer may, as Buyer’s sole and exclngive remedy,
resoind {hls Agreement by delivery of written notice to Saller and receive a refund of
Buyer's Bamest Mongy Deposit and all other sums paid by Buyer to Seller, Upon
‘Buyer's rescission' of this ‘Agreement, this Agreement shall be terminated and neither

q

/’ . - . .. . . . . . e . .
f\,,_'_,'" Buyer Initials JT\. . Seller Initials gé%

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.

Machme-generated OCR, may contain errors.



AN
dy

-t

P
I.‘ l
|

.

’ ST
N -

&aturday, December D4, 2004 3:47 PM John and Marle Mardesich 881-205-84U3

[

party shall have farther obligation under this Agreément, except for Seller's obligation to
refund the monies specified sbove, Buysr's written notice to resoind this Agreement

~must -be-exeroised -and -provided- to Beller within-thirty -(30) days-from the date  this

Agreement becomes eligible for recession,

8. Reserved Rishis Re: Construction. Although Buyer is entitled to select and Seller
shall endeavor-to provide the Options described above, the Home shall not be congtrugted
as nor devmod to be a custom Home. The Home is being constructed as a single structuee
within Seller’s production housing development and shall be built according to the
requiremetits of the overall development and construction program. Aceordingly, Seller
roserves the right to, at its sole discretion, make ohanges in the plans, specifications, and
materials for the Home as and when Seller deems necessary or appropriate, For example,
Seller may make changes in the bullding of the Home that are not reflected in the models
Buyer has seen or in Seller's current plans and specifications due o Seller's on-going
program of home building research and enhancement or the possibility of material
shortages and discontinuations. These changes may also include wvariatlons in
dimensiony or measurement, ¢.g. distance between counter tops and cabinets in Buyer's
kitchen may differ from those in the model Buyer selected in order to sccommodate
tequired olearanoe standards.

9. Fingl Inspection. As soon as possible afier the aubstantial completion of sonstruction,
Beller shall sohiedule a final inspection of the Home to give Buyer or Buyer's
representative the opportunity to have a pre-Closing “walk-through” inspection of the
Home, Substantlal completion shall acour when the City of St. George 1ssues a certificate
of cccupancy. Sefler shall make overy reasonable effort to schedule the final inspection
at a mutually convenient time, but the Closing cannot be delayed if Buyer or Buyer's
representative is unable to participate in the final inspection, If Buyer or Buyer's

.. representative.isunable.toparticipate in.the. final. inspection, Buyer authorizes Seller to
perfori the final inspection on Buyer’s behalf,

9.1, Punch List Ttems. The final inspeotion shall determine the remaining items
to be completed, repaired or replaoed. These items are commonly known as “punich list
itmma”, The existence of punch list items shall not extitle Buyer to delay olosing, request
a reduction in the Purchase Price, hold funds in escrow, or termingte this Agreement.
Seller agrees to correct-and/or complets the punch Hst items within 2 reasonable period of
timo olther befors or after the Closing and Buyer agrees 1o allow Sellet’s personnel to
enter onto the Property (after giving Buyer reasonable notice) to correct and/or somplete
punch list items after the Closing.

Vist Construction Sjte: Assumption iability and Risk, A construction
site is & dangerous place, especially for persons who ars unaccustomed to the building
Industry or the risks associated with the construction of & house in progress. Seller
thereforo cannot permit Buyer to visit the Property during construction or ptior to the
Closing or otherwise enter any construotion site within Sunbrock unless Buyer is
accompanied by one of Seller’s representatives. By signing this Agreement, Buyer agrees
1o assume all risk-and responsibility for Buyer ar atyone else accompanying Buyer with

-8
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respect to any damage, injuty, or loss of life ccourring while visiting the Property during
construction, prior to Cloalng, or as a reault of entering one of Seller’s construotion sites,
Buyer further agrees to indemnify and hold Seller harmless against any loss or damage
Seller may inour as a result of Buyer's visit to the Property during construction ot prior to
Closing, or beonuse of Buyer's entrance into one of the construction sitos, including
matters arising out of Seller's confractor's negligence, or matters involving strict lability,
All site visits wherein Buyer desires to enter into Buyer’s Home shall be coordinated
through the Beller’s sulos agent, who shall aocompany Buyer where reasonably possible,

11, Changes in the Sunbrook Master Plans. The Sunbrook Development Mastet Plan
as well as any other development plans prepared by Seller, may be amended or changed
from time to time to provide for changes, modifications, or alterations to pattemns;
setbacks; type, number, style, or price of home; lot sizes and configurations; densities,
recreational amenities; or other improvements, As Seller’s plans are periodically updated
and remain subject to change, Buyer understands that no statement by one of Seller's

representatives or any sales associate regarding the platmed use of property in or adjacent

to Sunbrock should be understood by Buyet or anyone as & warranty or promise
regarding Seller’s future development plans. By exeoution of this Agreement, and as a
material inducement o Seller to acoept Buyer's offer to purchase the Property, Buyer
waives gty right to claim any damages, costs, liabilities, expenses or obligations against
Seller, Sellet's officers, employees, agents and subsidiarles for any changes to the Master
Plan, and/or anmy other zoning ordinance or development plen for
Woodlands or for adjacent properties, or for the
annexation of additional land or other dovelopment plen changes in Sumbrook
Communities,

12. Governi cuments Desi delines, Arti

Buyer. acknowledges .that .the Property. Buyer..ls .purchasing. under.this_ Agreement .is
located within & common interest master planned community commonly known as
Sunbrook Communities. Buyer further acknowledges that thete are restrictions on how
the Buyer can use the Property, These restrictions are contained in a dooument known as
the Deolaration of Covenants, Conditions and Restrictions (CC&R3) that Buyer should
teview prior to exeouting this Agreement, The CC&Rs beoome a part of the title to the
Property. The CC&Rs bind Buyer and every future owner of the Property whethet or not
Buyer hes read them or had them explained, The CC&Rs together with othar “Govetning
Documents” (such as assoviation articles, bylaws and miles and regulations) are intended
to presetve the character and value of the properties in the community but may also
restriot what Buyer oan do to improve or change the Property and limit how Buyer can
usc and enjoy the Property. Buyet is therefore on notice that Buyer should review the
CC&Rs and other Goveming Documents before executing this Agreement to make sure
that these limitations and controls are acceptable to Buyer.

Buyer further acknowledges that as an owner in a common interest community Buyer
will be responsible for paying Buyer's share of expenses relating to common elements,

such as landscaping, shared amenities in the operation of the homeowners essociation.
The obligation 10 pay these assessments binds Buyer and overy future owner of the

9 . :
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Property. Buyet must pay these ducs whether or not Buyer agtees with the way the
aggootation is managing the propettios or spending the assessments, The executive board

~ of the assoclation, a8 set forth In the Goveritig Doouriients, mey have the power to

change and increase the amount of the assessment and to levy speoial assessments against
the Property to mest expenses,

Buyer acknowledges that Selier has made avallable, prior to Buyer's executlon of this
agrooment, oopies of the Governing Dovuments for Buyer’s review and that Buyer has
either reviswed or determined, at Buyet's own risk, not to review these Governing
Documents,

13, Warranty (Ref to Buyer's Limited Warranty Statement, attached),

14, Specific Disclrimers, By signing this Agreement, Buyer agrees to purchase the
Property subjeot to the following additional disclaimers and to release Seller from any

Hahility, and to indemmify Seller from any liability, with respeot to the following enumerated

items. This list of items is not exhaustive and shall be deemed to include any and all
other items or circumstances to which Seller has no duty or obligation pursuant to state or
federal law:

14.1. The Jocation of utility lines, utility improvements (such as, but not limited
10, junction boxes, transformers or pedestals), and sewer taps that may vary fom
publishoed plans;

14,2, Walls or fencing, which may encroach slightly on either side of, set back
Iines or actual lot lines;

--¥4:3.-Future “improvements- by - Buyer,.-including - walls, -fencing, -.grading,
laudsoaping or excavation work on the Lot which could disrupt dreinage and/or retention
and cause flooding or ponding if not correctly engineered (and Buyer hereby agrees to
correqtly etigineer all such future improvements);

14.4. Beller ia not responsible for and Seller's warranty dees not cover cracking of
ooncrete or stucco that may result from improper watering by Buyer near the foundation,
sidewalk or driveway;

14,5, Seller is not responsible for and Bellet’s warranty doss not cover the non-
structural crapking of the concrete floor, or any non-sttuctural cracking of any stucco, or
any cracking of the tile grout that may be installed over the concrete floor, due to settling,
expansion and contraction;

14,6, Any view from Buyer's Property that may change or be eliminated over
time due to construction on the properties in the vicinity of Buyer’s Property or growth in
trees or other vegetation on or off Buyer’s Property; and
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14,7. Seller is not responsible for, and make no representations regarding the
eurrent or future health of any trees ot other natural vegatahon on or near the Proparty

15, Cancell and Re

15.1. E xgr’s gefaut The fo]lowmg ghall constitute default’ by the Buyer.
Oseurrence. of. eny. of fhe following, gives Seller the right to cancel this Agreement and
have no further obligation to Buyer, Upon default by Buyer of any fetms of this
Agreement, Selier shall be entitled to retain all Earnest Monsy and down payment up to a
maximum of 15% of the Total Purchase Prive, plus change orders, options, and extra
money a¢ agteed liquidated damages.

15.1.1. Failure to submit for loan application within seven (7) days of this
Agreoment,

15,1,2, Failure to furnish Seller with written evidence and preliminary approval
for financing within thirty (30) days of this Agreement.

15.1.3, Failure to furnish Seller with writtm evidence of final approval for
financing thirty (30) days prior to Start of Construction,

15.1.4, Failure to cooperate fully with the lender to obtain financing.

15.2. Seller’s Defanit. If Seller falls to perform Sellor's obligations under this
Agteement and. Buyet has otherwise comphed with all of Buyer’s obligations, then Buyer
agrees, before exercising any other remedies, to deliver to Seller & written notice setting
forth in detaf] the dlleged failure of performance by Seller. Seller shall have thirty (30)
days fromthie recaipt of Buyet’s toticeto-cure'such fuilure of performance, if any, except

squifrdt-performants canhat’ rbasonnBly ‘b Sortipletad by Seller within-thirty
(30) days, then Seller shall have 2 reasonable time within which to complete the remedial
action, but in no event longer than sixty (60) days. If, at the sxpiration of said cure
period, Seller shall not have cured the failure of performance, Buyer may, by furthet
written notice to Seller, as Buyer's sole and sxclusive remedy, terminate this Agreement
amd receive & refund of the Earnest Money and all other sums paid by Buyer to Seller to
date, whereupon this Agreement shall be terminated without further liability fo either
perty. In no event shall Seller be responsible for incidental or consequential damages.

153, Arbitratiog. Any controvetsy or claim ariging out of or relating to this
Agreement or Buyer’s purchase of the Property shall be finally setfled in accordance with
the American Arbitration Asscciation for the Real Estate Industry or the construction
industry. A one person panel ghall be utilized and judgment on the award rendered by the
arbitrator may be entered in any court having jurladiction thersof. The arbitration shall
take place in Washington County, Utsh or at a place mutually agreed upon by both
parties, In the event the claim relates to a construction defect, the Amerioan Arbitration
Association rules for the construction mdusiry shall apply. Buch tulvs shall also apply if
and to the extent that the alleged defeot is covered by the limited | wartanty contained in
this Agreement,
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Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.

p12

Mdcnine-gencratcu UCLK, TIdy COIItaln errors.



210

Saturday, December 04, 2004 3:47 PM John and Marle Mardesich 661-286-8403

16, Construetion of Asreement, The section headings in this Agreement are for

- ‘reference -purposes-only-and -are-not-intended-in-any ‘way to describe, ‘interpret, ‘or limit

the scope, extent or intent of this Agreement. If any portion of this Agresment shall be
deemed invalid or inoperative, only that portion of this Agreement shall be affected and
the rost of this Agreoment will remain valid and enforoeable. This Agreoment shall be
construed.in accordance with its plain meaning, and no presumption ageinst the drafter
hereof shall be employed.

'17. Governing Law, This Agreement and the abligations under this Agreement shall be
construed in acoordance with and governed by the Iaws of tho state of Utah,

18, No_Investment Represeptitions. None of Seller's employees, agents or -

representatives are avthorizod to make any represenitations regarding economic benefits
to be derlved from thig transaction. Buyer is advised that economic benefits to be derived
from this transaction may vary with individual olroumstances and Buyer ls required to
tely upon Buyet's own attorney, accountant, or other counsel to the extent that Buyer
desires guidance in regards to such matters.

19.B Effect: Several Obligations. This Agreement shall bind the heirs,
exeontors, administrators, and successors of the parties hereto, If Buyer consists of mote
than one person or entity, Buyer’s obligations hereunder shall be the joint and several
obligations of all persons and/or entities comprising Buyer.

20. No Waiver. The wajver by Seller or Seller's failure to enforce any of the torms,
conditions, or provisions of this Agreement shall not be construed as a waiver of eny
other subgequent term, condition, or provision of this Agreement,

T T e

signment P o, Buyer ‘may Tiot assign this Agreement to anathei pérson
without Seller’s prior written consent, Any assignment shall be in Seller’s sole and
exctuslye discretion.

22, Notiees, All notices, unless othetwise speoified in this Agreement, must be in writing
and shall bo effeotive when sent, postage prepaid, in the U.S, mail or hand delivered to
the addresses shown on the Sutnmary of Terms.

23. Time of Essence, Time is of the essence of all obligations in this Agreement.

24, Davyg. For purposes of this Agreement, any roference to “days” shell mean business or
working days exolusive of legal holidays and weekends.

25. Attorney’s Fees. In the event of any atbitration or mediation hetween Seller and
Buyer, before or after the Closing, the prevailing party shall be entitled to an award of all
attorney's fees and costs in an amount to be determined by the arbitrator or mediator
hearing the matter, Any court or arbitration hearing any matter on appsal may also award
such fees to the prevalling party in and for any prior mediation or arbitration.

Seller Initlals _ / _g__
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26, Agency Acknowjedgment, Buyer, by initialinig bélow, acknowledge that Sunbrook

Reaity Group, L.C. represents Seller (“Sellet”) as Seller's real estate agant, and that prior

" o this Agresment, weitten disclosure of the agency relationship-was provided to Buyer.

27. Definifions, All oﬁpitalizad terms not defined in this Agreement shall have the same
meaning set forth in the Governing Doouments, The term “Agreement” ghall mean this
Real Estate Purchase Contract for Construction,

28, Authority of Signers, If Buyer is & corporation, partnership, trust, limited Hability

company, estate of other entity, Buyer warrants that Buyer has authority to bind such

entity to the terms of this Agreement.

29. Complete Contraet. This Agreement together with its addenda, any attached
exhibits, end any subsequent change or exira orders, constitutes the entire Agreement
between Buyer and Selfer and supersedes and replaces any and sll prior negotiations,
rapresentations, wartanties, understandings or contracts, verbal or written, between Buyer
and Seller. This Agreement cannot be changed, amended, or altered without the written
agreement of Buyer and Seller, which written agreement must be sighed by Buyer and an
authorized reprosentative of Seller. Seller has the right to assign any and all of Seller's
rights and obligations under this Agresment without Buyer's consent.

30. Facsimlle (Fax) Documents. Facsimile wansmissions of the original signed
Agreement, end retransmissions of the sighed Agresment, shall be the same as delivery
of aff original, If the transaction involves multiple Buyers, facsimile tranamissions may be
executed in counterpart.

31, Addifional Ttems, There [ ] are [~’( are not addenda to this Agreement containing

* paditiond] "ttemis; "I tHers are; the “termis-of the followlng ‘addenda-are -incorporated -into

this Agreement by reference: 11-16-2004 ,

Buyer confirms and agrees as follows:

I HAVE READ THIS AGREEMENT IN IT8 ENTIRETY AND UNDERSTAND THE
TERMS AND PROVISIONS OF THIS AGREEMENT, I OFFER TO PURCHASE
THIS PRQPERTY SURIECT TO THE TERMS AND CONDITIONS CONTAINED
HEREIN. BUYER UNDERSTANDS THIS IS AN OFFER TO PURCHASE ONLY
AND SELLER HAS NO OBLIGATION UNTIL THIS DOCUMENT IS SIGNED AND
ACCEPTED BY THE SELLER. THE EFFECTIVEDATE OF THIS AGREEMENT
SHALL BE THE DATE IT I§ ACCEPTED AND APPROVED BY SELLER AS
NOTED BELOW, THE BALES ASSOCIATE I§ NOT THE SELLER AND IS NOT
AUTHORIZED TO ACCEPT THIS DOCUMENT ON BEHALF OF THE SELLER,
BUYER SHALL PROMPTLY BE MAILED (OR FAXED, FOLLOWED BY MAIL, IF
REQUESTED BY BUYER) A FINAL ACCEPTED PURCHASE AGREEMENT.

A3
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NAME DATE

RECEIPT OF THE EARNEST MONEY DEPOSIT SPECIFIED ABOVE IS HEREBY
ACKNOWLEDGED AND PRESENTATION OF THIS OFFER TO SELLER 18 BEING
MADE BY: SUNBROOK REALTY-GROUP, LC

oy

SALES REPRESENTATIVE;

APPROVAL: (Signature required for Acceptance or Counteroffer; Initials only for
Refection).

[V]fCCEP’I‘ANCE: This offer is accepted and Seller agrees to sell the Property subject
to the terms and conditions contained in this Agreement.

[ ] COUNTEROFFER: Seller presents for Buyer’s acceptance the terms of Buyer’s offer
subject to the execution of or modifications as specified in the attached Addendum # .

REIJECTION: Seller hereby rejects the foregoing Agreement, Seller’s Initials .
[] d going Agr —_—

“SELLER” SUN HILL HOMES, L.C., 2 Utah Limited Liability Company.

BY% @’\Q’/_&@&%%TLE 7255/06:\1’! DATE_//)/ @gog

14
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DOCUMENT RECEIPT

State laws require Broker to furnish Buyer and Seller with copies of this Agreement
bearing all signatureg

BUYER DATE
BUYER DATE
SELLER DATE

I personally ooused a final copy of this Agreement bearing all signatures to be
[Cimailed, [Jfaxed, [7] hand-delivered on 20___, postage
prepaid to [ Seller []Buyer.

Delivered by;

15
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AGENCY DISCLOSURE ' )

-phaltOm Thiz 1a.a Jegslly. binding dooumant. If It.is not understood, consull with legal counsel. oy

NAME OF BUYER: REAE s LR {the “Buyer”)
e or seEn LN FaMES dE (e *Saller
LéoATION OF PROPERTY: _ Mﬁﬁ/}m 25 ‘é é'sf S0 M/?/C _{the *Propery)

. AGENT REPRESENTING SELLER: /@ SN LarwBell (the *Agent’)

7 . G
BROKERAGE REFRESENTING SELLER: St Beoolk /5'674/7/4’7 f)’é—@p (the “Company")

WHEN YOU ENTER INTO A DISCUSSION WITH A REAL ESTATE AGENT REGARDING A POTENTIAL REAL ESTATE
TRANSACTION, YOU SHOULD, FROM THE OUTEET, UNDERSTAND WHO THE REAL ESTATE AGENT IS REPRESENT-
NG IN THAT TRANSACTION. WHAT FOLLOWS (S A BRIEF BUT VERY IMPORTANT EXPLANATION REGARDING
AGENCY RELATIONSHIPS AND THE REAL EBTATE AGENTS INVOLVED IN THIS TRANSACTION.

SELLER'S AGENT

Arcal estate agent who ftsis & seller's proparty tor sale (“Seller's Agent”), acts as the agentfor the seller only, end has flduciary -

dulles of layatly, full disclosure, confidentiality and veascnabie care to that seller. In pradtical terms, the seller hires a Setler's
Agent to locate 8 buyer and negotiate a transaction with terms’ favorable to the sefiar Although the Sailer's Agent has these
fiduciary dutias, to the seller, the Seller's Agant s, by law, responsible to all prospective buyers ta treat them with honesty, falr
desling, and with goed faith, ’ " ’

BUYER'S AGENT
Areal astate agent thiat acts as agent for the buyer only ("Buyer's Agerit”) has the same fidutlary dufies lo that-buyer that a Saller's
Apent has to the seller.’ In practical tarme, the buysr hires a Buyer's Agent to locaie a sultabje property and negotiale a transacilon
with terms favorahle to the buyer. Atthaugh the Buyar's Agent has these fiduclary duties o the buyer, the Buyer's Agani is, by law,
responsible ta all prospective sellers to treat them with honesty, fair dealing, and with good lath. . :
' AGENT OF BOTH BUYER AND SELLER

A real esiate agenl oan, with the prior written consent of the buyer apd seller, represeni both the buyer and seller in the same
tranagotion (‘Limiled Agent”), A Limitad Agant has fiduclary. duties to bolh Ihe buyer and:the seller, but the Limited Agent is.also

““ilmhied" by a separate duty of neutralily In the negoliations betwaen the buyer and seller.

CONFIRMATION OF AGENCY IN THIS TRANSACTION

The Property shown above Is presently listed for sale through the Company. Congaqusnlly, the Company and the Agent are °

representing the Seller.’ The Buyer desires {0 have the Agent prepare an ofier to purchase the Property. Although the Agent has
agreed ‘o prepare the Buyer's offer {o purchase, by signing this Agency Disdosure form, the, Buyar acknowledges an agrees that
the Agant and the Company wiil represent the Seller In this fransaction as a Sefler's Agent. THE BUYER ACKNOWLEDGES THAT
THE COMPANY AND THE AGENT HAVE ADVISED ‘THE BUYER THAT THE BUYER |5 ENTITLED TO BE REPRESENTED BY A
BUYER'S AGENT WHO WILL REPRESENT ONLY THE BUYER. THE BUYER HAS HOWEVER, ELECTED NOT TO BE
REPREBENTED BY A REAL ESTATE AGENT IN THIS TRANSACTION.

ACKNOWLEDGEMENT

:{we gcknowledge recelpt of 8 copy of this Agenoy Disclosure and understand and agree with the agency relatioiiships confirmed
RTEIN, .

«.-';,'m/} . iﬁ ! !;1 % /ﬂ«‘/"ﬁfé
Buyer ' < Date d Buyer . Date
The Company by:% MMM/{, Wff" /67/7 ' yﬂq ", '

4 te ' :

/ (Authorized Agent)

COPYRIGHT® UITAH ASSOCIATION OF REALTORE® 1985, REY. 9/00 - ALL RIGHTS RESERVED.
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Sunﬁmaﬁ,Comﬁun:’ﬁa Sequence of Construction

"February 11, 2004

Cut-off # 1 itemj below cannot be added, deleted, or ;:hangcd after the
pre-construction meeting.

Elevation

Room convession|
Fireplace options ;
Electrical options|

Home clecttonics:iﬁ:ions

Alarm system op
Drywall options
Appliance optiong
Cabinet options |
Flooring options !
Coffer ceiling opd
Guazage option
Concrete options
Window options

ki)

Media center optic
HVAC optons
Plumbing options
Central vacuum O]L

Hons
Interior trim optigns

Extesior door opti

ns

Countertop optioh

-3

»
aons

Cultured marble of

Cut-off # 2 items below cannot be added, deleted, or ::zhanged once

house has stattecl.g
Plumbing fixtures
Paint options
Mitrors options

framing.

Showet door optic

Closet shelving op)
Gazage door opt

Garage-floot opti

Homcbuyex%,

ons
S
s

LN an doat il Date: £2- 40

Homebuyet

Date:

p.03
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DESIGN CENTER

Each new homeowner will have 4 hours with the Design Center to select and
finalize their colors; additional time with the Design Center will be at
$ 100.00 per hour,

If a change in the plan is required, the homeowner will have 2 hours with the
Design Center. Additional time for plan changes will be at § 100.00 per
hour.

s Buyer
)

Buyer

Date: /2 ’”/'0‘/
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EXCLUSIVE BUYER-BROKER AGREEMENT & AGENCY DISCLOSURE

( THIS 1S A LEGALLY BINDING AGREEMENT - READ CAREFULLY BEFORE SIGNING
R . Lo . AT ... .DESIGNATED AGENCY.BROKERAGE . .
o) THIS EXCLUSIVE BUYER-BROKER AGREEMENT Is entered inte on this 15kh day of Novembar , 20_04 _, by end
befwzbn Planet Real Bstate __{the "Company) and ___John_and Maxis Mardesich (‘Buyer)

1. TERM OF AGREEMENT. ‘The |Buyer heraby reteins the Company, including Clint Sudweaks

(the “Buy&r's Agonl*) &8 the authorized agent for the Campany, siarling on the date [isted abowe, wnd ending ai §:00 P.M. (MST) on the
L dayof___aume 20|05 .nrthe olosing of the mequishion of a proparty, which ever ocGura firg (e “Inlital Term”), to act

ax the EXCLUSIVE Buyer's Agant|in Jucaling ant/or negotiating for the acquisiion of 8 propury in \ U9 ibﬂx )

Counly, Utah, Dunihg.the. Inltial. Teqm of this Exolugive Buyer-Broker Agreemen, and any extensions thersol, the Buyst agrees nol to

entar Into mnothe! buyer-bioker agraement whh anciher vesi estats agant or brokerage,

2. BROKERAGE FEE. I the propeiry acquired by the Buyer i listed with a hokerage, the seliing commiasion pald to the Company by
{he [isling brokerage shatl satisfy the Buyars obligstion for the brakerage fee shown below, If, duing the Inijial Term, ar any extension
of the Iniial Tarm, the Buyer, or atiy olher pemon eoling in the Buyer's behall, acqulres Bn Interest in any real property, the Buysr
agrees 10 pay (o he Company & brakerage fee In tha amounl af § or _3__% ol the acquialtion price of the propeny. If
tho property {5 ol lisled with & brokerape, In the absence of a cummissian agraement with te owtier of the aslected property, the
. brokemge foo Bhown sbove shall He pald by the Buyer. Usnicss otherwlse agrsed (o In wilting by the Buyar and the Company, the
brokarage faw shown ehove shall be' due and payable on: (a) I @ purchase, the dale of recording of the closing documents: (b) If o
{ease, the effeciive date of the leags, or (o) if an option, the tate the oplinh apraement lu signed, IF the raneaction le pravamed by
default of Buyer, ihe compensgtion ghall be immudiately paysble (o the Company,

3. PROTECTION PERIOD. If within __6 __ monihe afler the termination or expiralien of this Exclusive Buyer-Broker Agreement,
Buyer ar any pareon acling on the Buyer's bohalf, emters into an agreemenl 1o purchase, axchenge for, obtaln an sption on, or lenso
any properly loctind for Buyer by Buyer's Agenl or the Company. or on which Buyer's Agent nepollates in Buyer's behalfl during the
Initial Term, Buyer agroas to pay (0 the Company the brokerage fee relorenced in Bectlon 2.

4. BUYER REPRESENTATIO ISCLOBURES, THE BUYER WARRANTS THAT THE BUYER MAS NOT ENTERED INTO ANY
OTHER BUYER.BROXER AGR WITH ANY.OTHER BROKERAGE THAT IS STILL IN FORCE AND EFFECT. The Buyer
will: () in all communtcalions with ojher rea! sstate agens, nolity the agenis in advance that the Buyer has antered Inio tnis Exclualve
Buysr.Bioker Agreamaent with the Gpmpary; (b) fumish the Buyar's Agenl with rajevan! personal and finencial information (o facilitate
thn Auuers akility 1o scauirs a properee (o) euercles care gnd diiganca 0 svakisting te piyamat aiiid ©SYel Cotatiion of the propsn
selacled by she Buyer; (d) hold hamjlesa the Company and the Buyer's Apant against any claims as the vosult of any Injurles ineurrad
: ’ whlie inspecting any proporty! (&) ugon gigning of this Exclisive Buyer-Broker Agreemont, percanally raview and sign the Buyst Dus

Diligence Ghecklist form: and (N disdiose to the Buyer's Agent all prapextios n which the Buyer, as of tho date of this Excfusive Buyer.
Broker Agrapmenl, iz elthar negatintihg to acquire or has a present interast In acqulring,
i J 5. AGENCY RELATIONSHIFS. By signing this Exciusive Buyer-Broker Agreement, the Buyer designntes ine Buyer's Agent and the
Principal/8ranchy Broker for-the Campany: (the "Broker'), as- agane' for the’ Buyer lo Jocals propertien’ for'{he Buyer's eonsideration and
-raview:ThaiBuyersalsmautharizes thaiBuyor's’/Agentior the:Broker\e:appoift-andiieragertin'thi Campany o’ représent*the Buyer In
the evertt the Buyer's Agenl ‘or the Broker will be (empararily unavallable to sarvice the Buyer, As mgenis for the Buyer, the Buyers
Agent and the Broker haver fidudary dutles to the Buyer thal inclute loyally, full disclosura, confidentielity, ano reasonabls care. The
Buyer ungerlands, however, that thp Buyer's Agenl and the Broker may naw, o In the fulure, be spents for @ Sellar who may have a
propedy thet the Buyer may wish o oquire, Then the Buyer's Agent end the Broker wouild be acling Bs Limited Agents - representing
troth the Buyer and setior & the same time, A Limiled Apent has Riuninry dutles to both the Buyer snd the eeller, Mowever, thoas
culles am “Imitad” because the agtnt cannol provide to both paries undivided loyatty, full contdentiafity and full disclosure of all
informution known to the aganl. For|this reason, tha Limited Agent iz bound by a furthar duly of noutrality, Belng neuiral, the Uimited
Agen! may nol disciass o either parly information fikely (o weaken the bargaining position of the gther - for examplx, the nighesi price
the Buyer will offer, or lhe lowesl piice the aaller wili accepl. THE BUYER IS ADVISED THAT NEITHER THE BUYER NOR THE
- BELLER-1S"REQUIREDR TO ACCEFT A LIMITER AGENCY' SITUATIONIN THE'COMPANY, AND'EACH FPARTY IS"ENTIT(ED TO'BE *
REPRESENTED BY TS OWN AGENT. By inltlating here [ 10 } the Buyer authorizes the Buyer's Agen\ and the Broker 1o
represent bath the Buyer and (he sgller ms Limited Agems whan the Buyers Agent and the Broket also reprezent the Seller of the
Propeny ihe Buyor aesires 1o acquxs, |f iInialso above, the Buyer further agrees (hil when another agen! in the Company repressnis
ho Setier, that agent Wil exelusively fepresent the Sefler, the Buyer's Agent wifl exclusively represent the Buyer, and the Broker will aet
as Limitad Agont. In ether evanl, {f (nliiated above, the Buyer and lhe sellar will bo asked 10 sign o soparate Limitey Agency Consent
Agreement al the lime the Imitet agyenoy eliuation arises.

6. PROFESSIONAL ADVICE. The Gompany and the Buyer's agent are trained in the markelng of real estaie, Neithor tho Company
nor the Buyor's Agent are tralned oy lleensed {o provide the Buyar with professional advice regarding the physical condition of any
property or regarding Jega! or lax mafters. BUYER IS ADVISED NOT TO RELY ON THE COMPANY, OR ON ANY AGENTS OF THE
COMPANY, FOR A DETERMINATION REGARDING THE PHYSICAL OR LEGAL CONOITION OF THE PROPERTY, incluﬁing, b
not imited fo: pasl ar presant complignee with zoning ahd bullding coda raquiremsnte; the condltion of any appllansas; tha condilion of
heating/caoling. plumbling, and electical fixtures and equipment; sewer prablems; moisture or ather problems I the roof or foundation;
the suallabiifly and location of ulillies; the location of properly lines; and the exacl square footage of acreaps of the propeny. AS PART

Pagefofz  Buyers nitigs (A1 parl/-1{ ~O " UAR FORM B Iastarde
ﬁz;\’vx (- 6 i

Thim contact is for u DNHRLE . Une ky apy othmr party ip illagal and voidu the oonwvract,
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OF ANY WRITTEN OFFER TQO BURCHASE A PROPERTY, THE COMPANY STRONGLY RECOMMENDS THAT THE BUYER
BNGAGE THE SERVICES OF APPROPRIATE PROFESSIONALE TO CONDUCT INSPECTIONS, INVESTIGATIONS, TESTS,
SURVEYS, AND OTHER EVALUATIONS OF THE PROPERTY AT THE BUYER'S EXPENSE. IF THE BUYER FAILS TO DO 50,
THE BUYER I8 ACTING CONTRARY TQ THE ADVICE OF THE COMPANY. :

7. DISPUTE RESOLUTION. The parties agree thel any dispute related (o this Excluslve Buyer-Braker Agraement, arising prior to or
eftor the acquishion of s preperly, shall firel be submintad to mediation. throuph & mastiation. provider-mulually-agreed upon by the Buyer
and THe Cufpiy; "Il the pafiay Eannal agiés upen & mediation pravider, e dlspute shmil be submitted fo the American Arbilrsfion
Assceiation. Each peny agrees o bear s awn cosls of madiation. I medimiion falls, the other remedies avallabie under this Excluaive
Buyer-BrokerAgraoment shall appiy,” o

B, ATTORNEY PEES, Excepl as froviied in Section 7, In tase of the employment of an atiomey in any matter arsing oul of this
Exclysive Buyor-Broker Agreemunt| the provaliing. parly-shail-be enliifed. fo racelve (rom the aiher parly all caste snd atlorney foes,
whether the malter 5 resived throlign cour aciion or ofhervase. I, through no faull of the Gompany. sny lligation arises out of the
Buyar's employment of the Cempgny under this Exclusive Buyer-Broker Agreament (whether before ar aftar the acquisition uof
propecty), the Buyer Bifeos to irde the Company and the Buyer's Agsnt from alf cosls and afloray feas incurred by the Company
and/ar the. Buyar's Agent in pursuing and/or defsnsding such actlan.

5. BUYER AUTHORIZATIONS, Buyor aulhorizes the Company and/ar Buyare Agent as foliows: (cheek mpphoable boxes)

{ 1Discloge aRer Closing to each (MLE in which the Company parlicipates, consistent with the requirements of the MLS, the final terms
and gales prins of the bropeny acquiren by Buyer under the terms of this Agreement; [ ] Communicate with Buyer ior the purpose of
soliciling rea! pataie-related goods' an services during and afier ie ferm of this Buyer-Broker Agreement, at the toflowing numbers or
omall pddress; {hm) {wid) (c nx: ' and
emall ;T 1in anyjtransaclion for the acquisiion of a proparty, Buyer agrees that the Eemast Money. Deposl{ may be
placed In an interest-bearing irushantount with interest pald 1o the Ulah Agsociation of Realons® Housing Opportonily Fund (UARHOR)
to assist in creating affordabie housing throughout the state. | ] Buyer's initinls

40, ATTACHMENT. There { ] ARE [ ] ARE NOT additional terms contalned (n an Acdendum atlachad to this Exciusive Buyer-

Brokur Agresment, M an Aadendgm 5 atteched, the torma of that Addandum are incarporated infto this Exglusive Buyar-Broker
Agrzermnant by this referanca.

11, EQUAL HOUSING OPPORTUN{TY, The Buyer and the Company wili comply with Federal, Siale, @nd local falr housing laws,

42. FAXES, Facsimile (fax) transmigsion of = slprad copy of this Exclusive Buyer-Broker Agmement, and retmemiasion of a signed

fax, shall be ine same au dalivdry ofl an ofiginal, If s iransaction yvolves mulliple Buyors, this Exclusiva Buysr-Broker Agreamsnt
may be exacuted in culnterpants.

13. ENTIRE AGREEMENT. This Extiusive Buyer-Broker Asn'mmami. irriduding he Buyer Due Dilipenice Checklist form, containe the
enilre agreement between the periey relafling to the subject mafer of this Exclusive Buyer-Broker Agreemant. This Exclusive Buyer-
Braker Agresmant atudl not be modifed or amented except in wiling =igned by the panies heretg,

THE ynDERBIGNED

Sliyers Stgnatre)

Buyer dpes herphy acoap! Ihe terms of this Exclusive, Buyar-Broker Agreemen,

Mard Y I gn o iislos e oo oom o BPone by -~ -~ T T TG
~(Nyer s Srgnalure) (Address/Fhons) (Datle)
e % /Z/ ﬁ
By, ! é by: . . . . .
. ® l)""' 7 = - ?DMO) / (Prinoipat/Branch Broker) {Oats)
Olint Swdwanks
WHMITE: Broker GANARY: Buyer's Agent PINK: Buyer

COPYRIGHT® UTAH ASSOCIATION OF REALTORS® - 1005 REVYISED 11 4.03 ALL RIGHYS RESERVED

PageZof 2 Buyer's [nitixls [ '447/0"1 1 Dato ' UAR FORM § ‘%ﬁ?{@'
Thivs centravt le £or wmno vfmhxn. Unt by acy other pazty is lllegal nuad vaids the conbrack, )

ﬂM‘ Z8con CHARLES TR SANTE Qégﬂ_’l‘% QO _I-N-0
w;g‘%’aﬂgwd 9‘13 ) {Date) 4
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ADDENDUM NO-1
TO
SUN HILL HOMES REAL- ESTATE PURCHASE CONTRACT

This is an { X ] addendum [ ] counteroffer to that SUN HILL HOMES REAIL ESTATE
PURCHASE CONTRACT (“the Agreement”) with a Reference Date of November 16,
2004 including any or all prior addenda and counteroffers, between John & Marie
Mardesich as Buyer(s) and Sun Hill Homes, L.C., a Utah Limited Liability Company, as
Seller, regarding the property located at: 354 N Lost Creek Drive, St. George, Utah
84770 more particularly described as Lot # 8 Woodlands Plat (Phase) - St. George City,

Washington County, UTAH.
The following is hereby incorporated as part of the Agreement:

The purchase price is to increase from $478,900.00 to $654,899.00 due to Option
Changes made in the amount of $175,999.00.

*%% Note: All credits for payments received will be given at closing ***

To the extent the terms of this ADDENDUM modify or conflict with any provisions of
the Agreement, including all prior addenda and counteroffers, these terms shall control.
All other terms of the Agreement, including all prior addenda and counteroffers not
modified by this ADDENDUM shall remain the same..

{ X ] Seller shall have until 5:00 [ ] AM[X ]PM Mountain Time, September 20, 2005
10 accept the terms, of this ADDENDUM in accordance w1th the prowsnons of Sec’aon 31

%Qggx;;bggﬁ iggégg G-pp08

[X] Buyer Signature Date Time
ACCEPTANCE/COUNTEROFFERIREJECTION

CHECK ONE:
[?@ ACCEPTANCE: /?Q Seller [$&T Buyer hereby accepts the terms of this ADDENDUM

(ROFFER. [ }Seller [ ]Buyer presents as a counteroffer the terms of attached

{ %)is)es
(Time) (Signature)  (Date) (Time)

(Signature) (Date) (Tiroe) (Signature)  (Date) (Tixne)

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.
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SUNBROOK_ e
To  : Deslgn Center '
From : Purchaslng .
Date : September 8, 2005
Re ! Lot8 Woodiands- John & Marle Mardesich- Modified Cottonwood ¢
7__Re-Draw Fee _ $ 1,600,
2__ Wall off Study/Great-Room $ °..1,600
3 Eysbrow Arches (total 9) - .. Co $ . 1 200 |
4 Add Rock (Full Helght) to Fireplace ) e .‘, . "$ " 953 |«
5 Deleto Closet & Tub Tub- Add Wall-In Shower to Guest Barh $ . 3,627 |- '" C
6 Add Glass Block to Guest Shower ' e 3 1,000 UK
7 Delete 3'0x5'0 SH Window in Great Room e CIN/C "t
;. 8 Addto Great Room the Covered Patio- Sg. Footage TN $ 175500 | vK
‘_,9; .Buiit-In Entertainment Center Great Room - Stain & glaze pﬂcad $ 16,379 [T&'
-~ 40 _Builtin Bar (Per Drawing) - Stain & glazé priced - e T8 9,178.):9K :
11  Bull-In Shelving Behind Bar - This was priced in ltem #10.. .. Priced above | o®” G
12__Buli-In Shelving In Master Retreat - Stain & glaze priced . - . Delete ~ " Lol
13 _Add Tlle to Great Room, Study, Office, Retreat, and Hallway $ 7,087 4~k
14 Upgrade all Floor Tlle to Kale Random $ 13,648 {—ci
_15__Upgrade Carpet: Camelot Shagadelic Lambs Wool 18 2,616 ok
- 16 Add-Hanging Light w/Switch In Great Room $ 87 | oK
17__Add (5) Outlets and (3) Cable_- $ 280 | 0K s
18 Add (14) Cans $ 852 oK
79 Add 2-L Line and Cable In Office $ 70 0K
20 -Add.Exhaust fan.in.Master Shower 3k 187 |- oK
QI Pgundn Colnter-Tilgs: szt ven e oo 3 681 | oK
22__ Master Bath Tile $ 4,339 oK ,
23 . Guest Bath Tie $  14231pi SR "y
24 . 1/2-Bath-Vanity - Slab Emperador Dark . $ MiogkK : .
25 Knotty Alder Doors-Stained to Match Cabinets $ 10,798 40K ‘
26 Knotly Alder Baseboards-Stained fo Match Cabinets $ 3,127 Lok LT -
27  Knotty Alder Crown (8") in Master Bedroom Stained to Match Cabinets $ 1,314 + 0K N
28 - Cabinets Square Panel- Stalned (to match Briarwood) $ 4,644 |-OoK
29 _.Upgrade Kitchen Granite to “Golden Persa" $ - 2115+L0K
. 30 _-Add Copper to Wood Hood like Briarwood $ -4,000 o<, . ¢
31 _-Epoxy Garage Floor Delete Tok
32  Add Silver Shield insulation Delete” . +0& - -~ - - -
33 __Add Central Vac - Beam rugmaster #2775 Serenlty Plus $ 1,524 Lol
34 Add Roll Text to Walls and Celllngs 9 1,894 }. 0I<
35__Add Glaze to Walls and Celfings 3 5,683 - ,
36 Add Recessed Niche Shampoo Shelf in Guest Bath Showsr $ 214 + 0I< ‘ ’ 7
37  Stamp (Slate-Style)Color Concrefe - Walkway, Courtyard,2'skirt, Man Door Pad $ 4,858 &K
38 Color- Corcrste Including 2' Skirt (Above) - oK.
.39 __TanklessWater Heater Rinnaf#2532FFUN-2 sep controls( 1 kftchen 1 mstr bath) $ 1,6504-0K
40 _ High Seat Elongated Kohler Tollets e G QA LK
47 Surmound Sound 4 Speakers In Master Bedroom and 2 Speakers In Master '$ 1,579 L oK. n
Bathroom— - - R G
42 Front Door Style (Like Briarwood Model) $ O FPITLDR T e e
- 43 Add Hose Bib for Future Water Feature In Courtyard $ . 250 .
44  Add WP/GFI w/Switch for Future Fountain In Courtyard N R R
. 45 Add decorative border on floor archways in study, dining(2sides),Masterbed L8 L0400
46 Upgrade Appliances to Wolf, KitchenAlde dishwasher, &subzero fridge 4.8 "1‘1 660,04
47 U gzade fireplace unit to Extrodinaire w/ arch #FX-36DVXL Black $. . ..2,6797 'QK ",
TgTtized Dy the Howar Tmter Law Library, J..Keuben Clark Law SThooT: ]:SYU o L



SUNBROOK_

_To : Design Center

From ! Purchasing
Dats : September 8, 2005 ) . . -
Re : Lot 8 Woodlands- John & Marie Mardesich- Modified Coftonwood '

ﬁ Add Glaze to Kitchen Cabinets

.48 Add Glaze to Wood Doors

lew]wn] -

50 Vent Hood to Roof

51  Independent Hood Insert - Vented to Roof - |Gt

52 Upgrade Duct Wark for Exhaust Fans In Baths to 6" ratroﬁt to std fans

53  Anthracite SliGranite Sinks ($450 Khichen - $250 Wet Bar)

54  Glass Block over Master Bath Tub

55__ 12" Hearth w/ Hearthstones on Fireplace

56. Add Fi Fndge Panels & Handles like the Briarwood Model

57 Add 2 Tile-In Shampoo Shelves(12"w x 18"h) in Master Shower

58 - UpgradeBath Faucets (except showers), Sinks-cabinet/Door Hardware Emtek

59 .. Mirage Soaker Tub (from Whitewater) no fets

60 - Add Rock Wool to interfor Walls per plan

67__Upgrade Affic Insulation to R0 Blown In

62__ Upgrade to Decora Night Light Switches throughout house

63 __Add 3 Min! Eyeballs & 1 can - delets fan rough in study

84 Upgrade to 6cm Granite Edge on Wet Bar & Kitchén Counters

65 Add 2 Monster Floor Plugs, floor outlet, & 1 Sub Woofer Outlet in GreatRm

sjen|en]enlenfen]eal o) enlen] inlenlsn| nl <

66. Add Kinetico Water Softener “K-2030" .

67 - _Add.Deluxe R/O From Kinetico in Garage w/ line to fridge, wet bar, kltchnsmk

’OK R

vl enfen
-
o
o
&

4 1y

~B88-~--/Agdrog toiExtenorscourtyard wall:& home.per.plan .

69 Overage on nghtlng Allowance - per Wilkinsons lnvolce '

70 __Tile Showers Up o Bft hel pight with Showerheads at 7 ft height 1 444~.o K

750 oK -
2,885 _ 9K

enlenlenlesd
AR

71 __Upgrade to Xenon Undercabinet Lighting from Std Florescent

72 U-Line Undercounter Fridge w/ lcemaker #CO2075FS (Clear Ice is $2885 00)

73 Add Hot Water Recirculating Loop- Timer to Water Heater © 600, oK

74  Add Wood Panel to Dishwasher with Handle to match fridge (perJeremlah) 385 —0K

£=] €51 £

- . 75 Upgrade 3 Shower Faucets to Marielle ORB

193 0K . B

Total -

$ 175,899

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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ADDENDUM NO2
SUN HILL HOM.ES REAL ESTATE PURCHASE CONTRACT

This is an [ X ] addendum [ ] counteroffer to that SUN HILL HOMES REAL ESTATE
PURCHASE CONTRACT (“the Agreement™) with a Reference Date of November 16,
2004 including any or all prior addenda and counteroffers, hetween John & Marie
Mardesich as Buyer(s) and Sun Hill Homes, L.C., & Utah Limited Liability Company, as
Seller, regarding the property located at: 354 N Lost Creek Drive, St. George, Utah
84770 more particularly described as Lot # § Woodlands Plat (Phase) - 8t. Geoige City,
Washington County, UTAH. | .

The following is hereby incorporated as part of the Agriaement: .

The purchase price is to increase from $654, 899 00 to $655,721. 00 due to Changc
Order #1 made in the amount of $822.00. . i

#%% Note: All credits for payments received will be given at closing ***

To the extent the terms of this ADDENDUM modify or conflict with any. provxsmns of
the Agreement, including all prior addenda and counteroffers, these terms shall conu'ol
All other terms of the Agreement, inclnding all prior addenda and counteroffers x;ot
modified by this ADDENDUM shall remain the same,

[X] Sellet shall have until 5:00 [ ] AM [X ] PM Mountain Time, September éo 2005
to accept the terms of this ADDENDUM in accordance with the provisions of Sectlon 31
_of lhe Agreement. Unless so  accepted, the terms as set forth in this ADDENDUM shall

y -2f-05 1Bio %ZUQMJ;ZMA .&Mérﬁ'zx-ar
[{ ] Buyer Sighature Date Time T (X]Buler Signature Date Time | jo:yp 227

ACCEPTANCE/COUNTEROFFER/REJECTION ;
CI-IB ONE: ;
ACCEPTANCE: [£¥Seller [ ] Buyer hereby accepts the terms of this ADDENDUM |

[ 1Co 5[ ] Seller{ J Buyer prescnts as & counteroffer the terms of attached ;
ADD :
/Ubég‘rf/ ?/JJ@(' :

/(Slgrlaturé) (Date) (Time) '  (Signahwe)  (Date) (Time) |
REJECTION:{ ]Seller[ ] Buyer rejects the foregoing ADDENDUM :

(Signature) (Date) (Time) (Signature)  (Date) (Time) f

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.
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ADDENDUM NO é 5

TO :
SUN HILL HOMES REAL ESTATE PURCHASE CONTRACT

This is an addendum [] counteroffer to that SUN HILL. HOMES REAL

ESTATE PURCHASE CONTRACT (“the Agreement”) with 2 Reference Date of
November 16 , 2004 . including any or all prior addenda and

counteroffers, between Marie Mardesich as Buyer(s) and Sun Hill Homes,

L.C., a Utah Limited Liability Company, as Seller, regarding the property located

at: Woodlands, lot 8, Sunbroek

more particnlarly described as Lot # 8  (Sumbrook Subdivision), Plat (Phase)

1, St. George City, Washington County, UTAH.

The following is hereby incorporated as part of the Agreement:
Buyer has pald $95,000 as the 20% construction deposit agresd to in the contract.
Total paid to date Is $100,000.

To the extent the terms of this ADDENDUM modify or conflict with anyy provisions of
the Agreement, including all prior addenda and counteroffers, these terrms shall control.
All other terms of the Agreement, including all prior addenda end counteroffers not
modified by this ADDENDUM shall remain the same.

[x] Seller[ ]Buyer shall heve until 5:00{ ]AM| ]JPM Mountain Time,
20 , to accept the terms of this ADDENDUM in accordance with the
iS10n4 : of the Agreement. Unless 80 accepted, the terms as set forth in

[ 1Buyer[ ]Seller Signature Date  Time
. ACCEPTANCE/COUNTEROFFER/RETECTION

CHECK. ONE: )

MACCEPTANCE: [ ) Seller [ }Buyer hereby accepts the terms of this ADDENDUM

[ JCOUNTEROFFER: [ ]Seller [ ]Buyer presents as a counteroffer the terms of attached

(Time) (Signature) (Date) (Time)

REJECTION: [ ]Seller [ ] Buyer rejects the foregoing ADDENDUM

(Signature) _(Date) (Time)

(Signature) (Date) (Time)

16

Buyer Initials Seller Initials

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.
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ADDENDUM NO 4
TO
SUN HILL HOMES REAL ESTATE PURCHASE CONTRACT

This is an [ X ] addendum [ ] counteroffer to that SUN HILL HOMES REAL gJSTATE
PURCHASE CONTRACT (“the Agreement”) with a Reference Date of November 16,
2004 including any or all prior addenda and counteroffers, between John & Marie
Mardesich as Buyer(s) and Sun Hill Homes, L.C., 2 Utah Limited Liability Company, as
Seller, regarding the property located at: 354 N Lost Creek Drive, St. George, Utah
84770 more particularly described as Lot # 8 Woodlands Plat (Phase) - St. George City,

‘Washington County, UTAH.
The following is hereby mcorporated as part of the Agreement:

The purchase price is to increase from $655,72i.00 to $659,928.00 due to ge
Order #2 made in the amount of $3,557.00 and Change Order #3 made m the amount

of $650.00.

#4% Note: All credits for payments received will be given at closing ***

To the extent the terms of this ADDENDUM . modify or conflict with any provisipns of
the Agreement, including all prior addenda and counteroffers, these terms shall control
All other terms of the Agreement, including all prior addenda and countcroffers got
modified by this ADDENDUM shall remain the same. T

|

[ X ] Seller shall have until 5:00 [ ] AM [ X ] PM Mountain Time, November '}5, 2005
to accept the terms of this ADDENDUM in accordance with the provisions of Section 31
of the Agreement. Unless so accepted, the terms as set forth in this ADDENDUl\lk shall

lgpse, ,
i ;2,,2 :)_")_; g%m( zmgﬁ'é }-7-08 :_ag_ngzth. U-7-05 22w
[X] Buyer Sign Date Time [X] Buyer Signature Datc Time 3'¢()AH

ACCEPTANCE/COUNTEROFFER/REJECTION

CHECK ONE:

{ JYACCEPTANCE: [ qgeller [ ]Buyer hereby accepts the terms ofthis ADDENDUM !

ERO
Jo

FFER: [ ] Seller [ ] Buyer presentsasa counteroffer the terms of attached

" (Signature)  (Date) (Time)
uyer rejects the foregoing ADDENDUM

(Signature) (Date) (Time) (Signature)  (Date) . (Time)

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.
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* of the Agreement. Unless so accepled, the terms as set forth in this ADDENDUM

Dec 02 05 11:41la Jgi:\_r! and Marie Mardesich 661~296-8403

P

ADDENDUM NO 5
TO
SUN HILL HOMES REAL ESTATE PURCHASE CONTRACT

This is an [ X ] addendum [ ] counteroffer to that SUN HILL HOMES REAL H
PURCHASE CONTRACT (“the Agreement™) with a Reference Date of Nover
2004 including any or all prior addenda and counteroffers, between John 4

ISTATE
nber 16,
z Marie

Mardesich as Buyer(s) and Sun Hill Homes, L.C., a Utah Limited Liability Corr);pany, as

Seller, regarding the praperty located at: 354 N Lost Creek Drive, St. Geor;
84770 more particularly described as Lot # 8 Woodlands Plat (Pbase) - St. Geo
Washington County, UTAH.

The following is hereby incorporated as part of the Agreement:

The purchase price is to irtcrease from $659,928.00 to $662,903.00 due to ClTange

Order #4 made in the amount of $2,975.00.
*** Note: All credits for payments received will be given at closing ***

To the extent the terms of this ADDENDUM modify or conflict with any provisi
the Agreement, including all prior addenda and counteroffers, these terms shall ¢
All other terms of the Agreement, including all prior addenda and counteroffers 1
modified by this ADDENDUM shall-remain the same,

[ X ] Seller shall have until 5:00 [ ] AM [ X 1PM Mountain Time, December ]
to-accept the terms.of this. ADDENDUM.in.accordance with the proyisions of Se

12-2-05 /30" 22&4@&&4& (22
{X} Buyer Signa?ure Date. Time

c.

] Buyer Signaipre Date Time
ACCEPTANCE/COUNTEROFFER/REJECTION
CHECK ONE:
[ ACCEPTANCE: [;/]/Seller [ ] Buyer hereby accepts the terms of this ADDENDUM

[ JCOUNTEROFFER: [ ] Seller [ ] Buyer presents as a counteroffer the terms of attached

AD, DUMNo
(L%Q}qy/ﬁ 12b1les” oay

e, Utah
rge City,

ns of
ntrol.
ot

5, 2005
ction 31
{ shall

. -05 //3©

/(Sigfghure) (Cj&) (Time) (Signature)  (Date) (Time)
REJECTIéN: [ J\seller [ ] Buyer rejects the faregoing ADDENDUM

(Signature) (Date) (Time) - (Signature) (Date) (Time)

Received Time Dec. 2. 12:34PM

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU™"~
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Feb 02 08 03:48a John and Marie Mardesich B61-286-8403
Fob. 1. 2005 2:18PH  ° ™" % COMMUNITIES C T B T80
Al’)’D’ENDI’J‘MNoﬂﬂ
TO

SUN HILL HOMES REAL ESTATE PURCHASE CONTRACT

P.

This is an [ X ] addendum [ ] counteroffer to that SUN HILL HOMES REAL ESTATE

PURCHASE CONTRACT (“the Agreemont”) with a Reference Date of November

2004, including any or all prior .addenda .and counteroffers, between John &

16,
ie

Mardesich as Buyer(s) and Sun Hill Homes, L.C.,-a Utah Limited Liability Company, as

Seller, regarding the property located at: 354 N. Lost Creek Drive, St. George,

tah

84770 more particularly described as Lot #8 Woodlands Plat (Phase) - St. George City,

Washington County, UTAH.

The following is hereby incorporated as part of the Agreement:

The purchase price is to increase from $659,928.00 10°$662,028.00 due 1o Change
Order made in the amount of $2,100,00 for additional VL10 border in dining, stufy &

master bedroom.

To the extent the terms of this ADDENDUM modify or conflict with any provisions pf
the Agreement, including all prior addenda and counteroffers, these térms shall contrpl.
All other terms of the Agreement, including all prior addenda and counteroffers not |-

modified by this ADDENDUM shall remain the same.

[ X ] Seller [ ] Buyer shall have until 5:00 [ J AM [ X ] PM Mountzain Time, Febryary

15,2006, 10 accept the terms of this ADDENDUM in accordance with the provision,
Section 31 of the Agreement. Unless so accepted, the terros es set forth in this

t~-Signature ‘Date “Time -

ACCEPTANCE/COUNTEROFFER/REJECTION
CHECK ONE:
[vT ACCEPTANCE: {V]éeller [ ]Buyer hereby accepts the terms of this ADDENDUM

WOFFER: [ 1Seller [ ] Buyer prescnts a5 a counteroffer the terms of attached
ADD
m 2(3(o(,

of

foighanit) tnmag ) (Signanurs)_ (Date) (Tm)
REJECTION: [ ] Seller [ ] Buyer rejects the foregoing ADDENDUM

(Signature) (Date) (Time) (Signature)  (Date) (Time)

Rece ‘]B?gdltilei&nlgy g’lg 'i—fov&za'rd V\éléhlni&@r Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.
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Feb. 9. 2006 11:d1AN —SUNST™0K COMMUNITIES s No.7847. P. 2/2
O —
B TO

SUN HILL HOMES REAL ESTATE PURCHASE CONTRACT

This is an [ X} addendum [ ) counteroffer to that SUN HILL HOMES REAL ESTATE
) . PURCHASE CONTRACT (“the Agrecment”) with a Reference Date of November 16,
2004, including any or all prior addenda and counteroffers, between John & Marie
Mardesich as Buyer(s) and Sun Hill Homes, L.C., a Usah Limited Liability Company, es
Seller, regarding the property located at: 354 N. Lost Creek Drive, St. George,|Utah
84770, more particularly descxibed as Lot #8 Woodlands, Plat (Phase) - St. George| City,
Washington County, UTAH.

The following is hereby incorporated as part of the Agreement:

The purchase price is 10 jncrease from $662,028.00 10 $664,643.00 due to Change -
Order made in the amount of $2,615.00 for addifionsl conerste.

. To the extent the terms of this ADDENDUM modify or conflict with any provisions|of
e the Agreement, including all prior addenda and counteroffers, these tams shall contyol.
: .All other terms of the Agreement, including all prior addenda and coumerofiers not

modified by this ADDENDUM shall remain the same.

[X ] Sellex [ ] Buyer shall have unti] 5:00 [ ] AM [ X ] PM Mountain Time, Febriary
15, 2006, to accept the terms of this ADDENDUM in accordance with the provisions of

o Section 31 of the Agreement. Unless 5o accepted, the terms as ser forth in this
{ ' ENDUM g : '

a -
NI 2- A= W&ﬁ 26
- 1Buyer[ ISeller Signamre Date Timeji:37 [ ]1Bayer[ ]Scller Signatuxe Date  Time

- ACGCEPTANCE/COUNTEROFFER/REJECTION

CVH%CK ONE:
o [“YACCEPTANCE: [ Seller { }Buyer boroby accpes the tegzns of this ADDENDTIM
I ];%ao =J~7Seller{ }Buyer prescots s a counteroffer the terms of astached
ADD; N .
o - fyles
{Bignatarey”  (Dawe) ife) (Siguaturs)  (Daz) (Time)
¥ : RETECTION: | ] Seller { ] Buyey/rejects the foregoing ADDENDUM
(Sigoature) (Dato} (Time) (Slenature)  (Dato) (Time)

Received Time Feb. 9. 12:32PM

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.
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Feb 13 08 10:45a John and Marie Mardesich 661-296-8403

s 1

ADDENDUM NO g
- TO
SUN HILL HOMES REAL ESTATE PURCHASE CONTRACT

This is an [ X ] addendum [ ] counteroffer to that SUN HILL HOMES REAL ESTATE
PURCHASE CONTRACT (“the Agreement”) with & Reference Date of November 16,
2004 including any or all prior addenda and counteroffers, between Jobhn & Marie

Mardesich as Buyer(s) and Sun Hill Homes, L.C., a Utah Limited Liability Co
Seller, regarding the property located at: 354 N Lost Creek Drive, St. Geo;
84770 more particularly described as Lot # 8 Woodlands Plat (Phase) - St. Geo
‘Washington County, UTAH.

The following is hereby incorporated as part of the Agreement:

pany, as
e, Utah
rge City,

The purchaso price is to increase from $664,643.00 to $676228.00 due to Change

Order #6 made in the amowunt of $11,585.00.
*** Note: All credits for payments received will be given at closing ***

To the extent the terms of this ADDENDUM modify or conflict with any provisi
the Agreement, including all prior addenda and counteroffers, these terms shall c

All other terms of the Agreement, including all prior addenda and counteroffers TOt

modified by this ADDENDUM shall remain the same.

[ X ] Seller-shall have until'5:00-[ 7 AM'[X ]PM Mountain Time, February 2;
to accept the terms of this ADDENDUM in accordance with the provisions of Se
of the Agreement. Unless so accepted, the terms as set forth in this ADDENDUN

lapse. ' ¢
-13. /o,ys A 2
[X{ Buyer Signatue Date Time [X] Bityer Signature Date Time

ACCEPTANCE/COUNTEROFFER/REJECTION
CHECK ONE:
[ -’IﬁCCEPTANCE: [V]ﬁeller { ]Buyer hereby accepts the terms of this ADDENDUM

{1 COUNTEROFFER: [ JSeller[ ] Buyer presents as 8 counteroffer the terms of attached
ADD UM

2/13Jop 2'30 o

pns of
pntrol.

, 2006
ction 31
[ shall

~({2-06 T0YS&n.

Gighanke) (Date) O (Time) (Signatare) __ (Date) (Time)
REJECTION: [ ]Seller[ ] Buyer rejects the foregoing ADDENDUM
Received Time Feb. 18, 1[:37AM

(Simature) (Date) (Time) {Signature) (Date) ' (Time)

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.
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B Mar 03 06 02:43p Jrsn and Marie Mardesich  GA4-296-8403
% Mar. 3. 2006 3:25p “'_“'_’\N_'_)OK COMMUNITIES ___g.“,. No.B247. P. 1/}
.:. e :

~ ADDENDUM NO 8
TO
SUN HILL HOMES REAL ESTATE PURCHASE CONTRACT

This is an [ X } addendum [ ] counteroffer 1o that SUN HILL HOMES REAL ESTATE
PURCHASE CONTRACT (“the Agreement”) with a Reference Date of Novembgr 16,
2004, including any or all prior addenda and counteroffers, between John & Marie
Mardesich as Buyer(s) and Sun Hill Homes, L.C., a Utah Limited Liability Company, as
Seller, regarding the property Jocated at: 354 N. Lost Creck Drive, St. George, Utah -
84770, more particulaxly described as Lot #8 Woodlands (Cottonwood) Plat (Phase) -
St. George City, Washington County, UTAH.

The following is hereby incorporated as part of the Agreement:

The purchase price is to increase from $676,228.00 to $676,821.00 due o Lighhng
Overage made in the amount of $593.00. i

s*«Note: All credits for payments received will be given at closing.***

To the extent the terms of this ADDENDUM modify or conflict with any provisioniof
the Agreement, inctuding all prior addenda and countexoffers, these terms shall control.
All other terms of the Agreement, including all prior addenda and counteroffers not
modified by this ADDENDUM shall remain the same.

[ X]Seller[ ] Buyer shall have until 5:00 { ] AM [X) PM Mountain Time, Marth 10,
2006, to accept the terms of this ADDENDUM in accordance with the provisions of
Secnon 31 of the Agreement. Dnless so accepted, the texms as set forth in this

>, Al ~ 2-2-0(
[<) Buycr[ ] Selles Slgnamre Date  Time

ACCEPTANCE/COUNTEROFFER/REJECTION
C} Accmmmcz [ ¥ Seller[ ] Buyer hereby accepts the terms of this ADDENDUM
]CO OF Ii [ )Seller{ ]Buyerpresemsasnc.oumeroffer the terms of attached.
it ot Ym
/Sisnﬂ st ) (Dm) Qfﬁme) (Signature)  (Date) (Time)
REJECTION [ 1Selter{

uyer rejects the foregoing ADDENDUM

(Signarure) ' (Date) (Time) (Signawre)  (Date) (Time)

R e ¢ Pigigdedynthe Mppard W. HunddPbhw Library, J. Reuben Clark Law School, BYU.

Machine-generated OCR, may contain errors.
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ADDENDUM NO 10
TO :
SUN HILL HOMES REAL ESTATE PURCHASE CONTRACT

This is an [ X ] addendum [ ] counteroffer to that SUN HILL HOMES REAL ESTATE
PURCHASE CONTRACT (“the Agreement”) with a Reference Date of November 16,
2004 including any or ell prior addenda and coumteroffers, between John & Marie
Mardesich as Buyer(s) and Sun Hill Homes, L.C., a Utah Limited Liability Company, as
Seller, regarding the property located at: 354 N. Lost Creek Drive, St. George, Utah
84770 more particularly described as Lot #8 Woodlands Plat (Phase) - St. George City,

Washington County, UTAH. :

The following is hereby incorporated as part df the Agreement:

This addendum is to clarify and correct a mathematical error made due to the
duplicate numbering of Addendum “ #5” made on February 1, 2006 which then threw
off the rest of the Addendum Numberings and Totals. The purchese price should
have increased from the previous addendum dated on December 2, 2005 correctly
numbered Addendum #5. To clarify a list of all change orders should be the -
following:

Purchase Price $478,900.00
Original Option Changes ~ $175,999.00
Change Order #1 $ 822.00
Change Order #2 $ 3,557.00
Change Order #3 .650.00
Change Order #4 $ 2,975.00
Change Order #5 $ 2,100.00
Change Order #6 $ 2,615.00
Change Order #7 § 11,585.00 Y
Lighting Overages $ 593.00

Change Order #8 (Credit) ($§ 1,229.00)
To date Purchase Price:  $678.567.00

***Note: To date, the Mardesich’s have paid $5,000.00 in Eamest Money and
$95,000.00 in deposits. This money will be credited to the Mardesich’s at closing ***

To the extent the terms of this ADDENDUM modify or conflict with any provisions of -
the Agreement, including all prior addenda and counteroffers, these terms shall control.
All other terms of the Agreement, including all prior addenda and counteroffers not
modified by this ADDENDUM shall remain the same.

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.
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Mar 07 06 10:37a John and Marie Mardesich 661-2896-8469 P.

Mar. 7. 2006 11:22A  (—_ROOK COMMUNITIES —_ Mo.8306  P. 2
Page2 of 2
Addendum #10 (Continued)

[ X]Seller [ ] Buyer shall have until 5:00. [ ] AM [X ] PM Moutitsin Time, _|
200_ to accept the terms of this ADDENDUM in accordance with the provisions of]
Scctwn 31 of the Agmemem. Unless 50 accepted, the teras as set forth in this

AL _/
ignatare Date

ACCEPYANCE/COUNTEROFFER/REYECTION

3:7.06 138 /T
Time

CHECK ONE: .
[ 7ACCEPTANCE: | Seller [ ) Buyer boreby aceepts the terms of this ADDENDUM
[ ] CODNTERDKF ,A 1 Seller[ ] Buyer presents a5 a counteroffer the terms of attached
5/ 7/_ % Zpn,

(Siguature)  (Date) (Time)
REJECYION: [ ] Seller [ | Byer rejects the foregoing ADDENDUM

(Signature) (Date) (Time) (Slguature)  (Date) (Time)

Re °°b‘§§i@izld @9 t#eal—r[c;wlra Vl/] Hgn%elﬂ Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.
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Tuesday, Aprll 11, 2006 10:50 PM John and Marle Mardesich 861-266-8460 _ p.02
oy o

ADDENDUM NO 11
0 , . ' .
SUN HILL HOMES REAL ESTATE PURCHASE CONTRACT

This is an [ X ] addendum [ ] counteroffer to that SUN HILL HOMES REAL ESTATE
PURCHASE CONTRACT (“the Agreement”) with a Reference Date of November 16,
2004 including any or all prior addenda and counteroffers, between John & Marie
Mardesich as Buyer(s) and Sun Hill Homes, L.C., a Utah Limited Liability Company, as
Seller, regarding the property located at: 354 N. Lost Creek Drive, St. George, Utah
84770 more partioularly described as Lot #8 Woodlands Plat (Phase) - St, George City,
‘Washington County, UTAH. .

The following is hereby incorporated as part of the Agreement:

The purchase price 1s to increase from $678,567.00 to $678,821.00 due to Change
Order in the amount of $254.00,

***Note: To date, the Mardesich’s have paid $5,000.00 in Earnest Money and
$95,000.00 in deposits. This money will be credited to the Mardesich”s at closing ***

To the extent the terms of this ADDENDUM modify or conflict with any provisigns of
the Agreement, including all prior addenda and counteroffers, these texms shall cqntrol,
All other terms of the Agreement, including all prior addenda and counteroffers not
modified by this ADDENDIIM shall remain the same.

[X ] Seller [ ] Buyer shall' have until 5:00 [ ] AM [X ] PM Mountain Tims, April 15,

2006 to accept the terms of this ADDENDUM in accordance with the provisions|of

Seotion 31 of the Agreement. Unless 50 accepted, the terms as set forth in this o
(-

ENDUM shall lapse. ) .,L_
phitot oisaon NG NGl 1010
[X] Buyer Signature Date Time <] Buyer Signatt;re Date Time

yEPI‘ANCE/ COUNTEROFFER/REJECTION
o} K ONE:
[ “TACCEPTANCE: [ “TSelier [ ] Buyer hereby accepts the terms of this ADDENDUM

[ JCOUNTEROFFER: [ ] Seller [ ] Buysr presents as a counteroffer the terms of attached

AD
A/refor
/(Elgnmﬂ'e) (Date) g (Time) ' (Signature)  (Date) (Time)

REJECTION: [ ] Seller

] Buyer rejects the foregoing ADDENDUM

" (Signature) (Date) (Time) (Signatwre)  (Date) ~ (Time) | 7

Received Tine Apr.1i. 10:50PM

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.




May 15 06 02:54p John and Marie Mardesich 661-296-84E69
May.15. 2006 2:11PK SUN""0K COMMUNITIES . No.S207 P.d

——

LN

N o ADDENDUM NO 12
TO
 SUN HILL HOMES REAL ESTATE PURCHASE CONTRACT

This is an [ X ] addendum [ ] counteroffer to that SUN HILL HOMES REAL ESTATE
PURCHASE CONTRACT (‘the Agreement") with a Reference Date of November 16,
2004 including any or all prior addenda aed counteroffers, between Johm & e
Mardesich as Buyex(s) and Sun Hill Homes, L.C., a Utah Limited Liability Company, as
Seller, regarding the property located at: 354 N Lost Creek Drive, St. George, Ptah
84770 more particularly described as Lot #8 Woodlands Plat (Phase) - St George City,
Washington County, UTAXL

The following is hereby incorporated as part of the Agreement:
The purchase price is to increese from $678,821.00 to $680, 024 00 due to Change
.Order #10 in the amonnt of $1,203.00.

***Nole: To date, the Mardesich’s have paid $5,000.00 in Eamnest Money and
$95,000.00 in deposits. This money will be crodxted to the Mardesich's at closmg b

»*

the Agresment, incjuding all prior addenda and counteroffers, these terms shall conl
/ All other terms of the Agreement, including all prior addends and counteroffers not
B modified by this ADDENDUM shall remain the same.

N/

To the extent the terms of this ADDENDUM modify or conflict with eny provisions uFf
L

[ X ) Seller [ J.Buyer.shall heveuntil 5:00 | ] AM.[ X ] PM Mountain Time, Apxl 15,
2006 to accept the terms of this ADDENDUM in accordance with the pmvisions of
‘Bection 31 of the Agreement. Unless 50 accepied, the terms es set forth in, this

Wﬂ% 0S-15-eC, A2 ,M,(iau.uu 5 150

[X) Buyer Sighsturc Dutz Time ~—— [{Biyer Sigoature Date Time
ZCEI'I'ANCE/COUNTEROFFEWECTION
S

ong
ACCEPIANCE[

[]lcC [ 1Seller [ ) Puyer presens us a counteroffer the terms of attached
féﬁéL;i "—Aﬁrjbk :

Ve R (szd (Ttme) Sipunme) (D) (Time)

REJECTION: { ] Sel Buyer rejeats the foregoing ADDENDUM

cller [ ] Buyer hereby aceepts the terms of this ADDENDUM

Gignatre)  (Qaw) | (hme) | (Sigoer) | (Date) (Time)

T

-

Received Time May.15. 2:43PW
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EXHIBIT “B”
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~-42-
A. Yes.

THE COURT: When approximately was this photo taken,

THE WITNESS: This was about -- I would say
approximately November of 2004.

THE COURT: Okay, so pre-2005 flood year?

THE WITNESS: Yes.

THE COURT: Okay. Now does the actual lot line itself -~
back line of the lot -- lie over the embankment and down into the
riverbed?

THE WITNESS: Yes.

THE COURT: Okay. How much distance from the lot line
to the top of the embankment from the riverbed?

THE WITNESS: Well, where -- when this picture was
taken, I would say it was approximately 30 feet.

THE COURT: Okay. How much after the flooding and the
riprap was put in and all of that remediation was done, what’s
the distance now?

THE WITNESS: The distance now is approximately 9.

THE COURT: Okay. So you gained as a result of the
remediation some additional -- we’ll call it flat ground above
the riverbed?

THE WITNESS: Yes.

THE COURT: Okay. Go ahead, Counsel.

Q. BY MR. SPENDLOVE: TIf you’ll turn to Exhibit 4, do you

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.
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1 | recognize those?
2 A. Yes.
3 Q. What is it?
4 A. The top picture is a picture I took in July of 2005 when
5 | they began to form the pad or the concrete pad for my home.
) Q. The lower one?
7 A. The lower picture is -- was taken a few months after
B | that. 1It’s the backyard of lot -- my lot, lot 8.
9 Q. So the house that’s under construction there, that'’s
10 | your house, correct?
11 A. Yes.
12 Q. Do these pictures fairly and accurately reflect the
13 state of your house and the yard at the time they were taken?
14 A, Yes.
15 Q. If you'll lcok at the lower picture, a little difficult
16 | to see, but if you look there next to the doorway, there’s a
17 | board sticking out from the house. Do you see that?
18 A. Yes.
19 Q. Do you know who put those boards there?
20 A. Yes, I do.
21 Q. Why did you put those boards there?
22 A. Those boards were laid out for a plan -- future plan to
L _g3 construct a patio cover. S o
24 Q. Do you know how long those boards are?
25 A. Those are eight foot studs.

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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1 0. Again, a little difficult to see. 1I’1l see if I can

2 | blow it up, but those boards, when you placed them there, they

3 | extended out to the edge of the level portion of your lot; is

4 | that correct?

5 A. Yes.

6 THE COURT: And to the edge of the shadow, Counsel.

7 | It’s a remarkable juxtaposition.

8 Q. BY MR. SPENDLOVE: You took a number of photographs in

9 | regards to the area of your backyard, correct?
10 A. Yes.
11 Q. Did you ever have any discussions with anyone at Sunhill
12 | regarding this photograph or other photographs relating to the
13 | placement of boards in your backyard?
14 A. Yes.
15 0. Who did you speak with?
16 A. Roger Stratford.
17 Q. What was the nature of those discussions?
18 A. I was concerned about the placement of the house on the
19 | pad, and that the -- one corner of the house, which is depicted
20 | in the lower picture of this exhibit, that it was very close to
21 }{ the embankment.
22 Q. Why was that a concern to you?
23 A. It was a concern to me because of the flood that
24 occurred in 2005, and it made me nervous that the foundation of
25 | the house was approximately 14 feet from the embankment.

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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1 Q. During those discussions you had -- at least one
2 | discussion you had with Roger Stratford, did he do anything to
3 | alleviate your concerns?
4 A. Yes.
5 Q. What did he say?
6 A. He told me not to worry about it, that the pad was going
7 | to be enlarged.
8 THE COURT: When you say pad, you mean the flat building
9 | surface of the lot?
10 THE WITNESS: Yes.
11 THE COURT: Okay. Did that happen in you gaining the
12 | extra footage at the back of the lot?
13 THE WITNESS: Yes.
14 THE COURT: Okay.
15 Q. BY MR. SPENDLOVE: Just to follow up with that -- the
16 | Judge on that, did you have a later discussion with Roger
17 | stratford in regards to that -- what you’ve referred to as the
18 | pad being enlarged?
19 A. Yes,
20 Q. When did that conversation occur?
21 A, That occurred sometime in 2005, probably spring of 2005.
22 | I went into the sales office to speak with the designer. Roger
23 | saw me, asked me to step in his office, and he askEd me how I o
24 | liked -- how they had enlarged my pad. I said it looks great.
25 Q. Did you ever have any discussion after entering into the

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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REP-C with Roger in regards to the construction of a swimming
pool?

A. Yes.

Q. When did that occur?

A. If I understand your question, was that -- you mean
after this conversation or at any time?

Q. At any time.

A. Well, yes. We had conversations with Roger almost from

the beginning in regards to building a swimming pool on that lot.

Q. After you testified that you had this -- the enlargement
of your pad or I’11l call it your backyard so we’re more clear on
definitions, did you have discussions with Roger Stratford after

the enlargement of your backyard regarding a swimming pool?

A. Yes.
Q. What was the nature of those conversations?
A. Well, the =-- just to confirm that we -- that we

were going to have a plan drawn up and that the plan would be
submitted, and -- to him and the architectural control committee,
and that it was large enough to construct a pool on.

MR. SPENDLOVE: Your Honor, I‘d like to submit Exhibits
2, 3 and 4 to the Court.

THE COURT: Any objection to those, Counsel?

MR. BERRETT: No.

MR. DUNN: No, your Honor.

THE COURT: Counsel, let’s go through the exhibits, all

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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that we have now that go from 5 until 25. Are there any
objections to the exhibits as prepared in the binder, No. S
through 25, or can they be all stipulated to come in now?

MR. BERRETT: Judge, we’re fine with all of them except
we’ve got a couple concerns that I could bring up. One, as to
Exhibit 15, it’s a document which is entitled at the top,
“Anthony” --

THE COURT: Brothers Pool?

MR. BERRETT: Yeah. That’s a document that was prepared
by the plaintiff, and that’s his cost breakdown from his
analysis.

THE COURT: Okay.

MR. BERRETT: We’re fine with it coming in as long as
you understand --

THE COURT: That it’s not produced by Anthony Brothers.

MR. BERRETT: Right.

THE COURT: Okay, Counsel.

MR. BERRETT: It is a little confusing.

THE COURT: All right. That’s fine with No. 15. What
other one do you want to point out, Mr. Berrett?

MR. BERRETT: As to No. 17, which is a document
entitled, “Cutting Edge, Incorporated,” it’s a document which the

plaintiff apparently obtained from Cutting Edge Incorporated

dealing with repairs or anticipated costs to fix the pool. Some

of the language in there is an opinion as to causation, as to
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what caused the pool problem.

THE COURT: I could receive the document without having
to take any weight to the opinion at all. That’s my job, right?

MR. BERRETT: That’s true.

THE COURT: Okay. So No. 17 can come in with that
admonition. Anything else, Counsel?

MR. BERRETT: No, your Hcnor.

THE COURT: Mr. Dunn, from your standpoint can the
exhibits come in?

MR. DUNN: I have really no objection, your Honor.

THE COURT: All right. The exhibits then No. 1 through
27 are all received, and No. 28 is already in. That’s the AGEC
report.

COURT CLERK: That’s No. 27.

MR, SPENDLOVE: Number 27, correct.

THE COURT: Oh, No. 27 is AGEC.

MR. SPENDLOVE: And No. 26 was Ms. Campbell’s affidavit.

THE COURT: Number 26 was the affidavit. We've already
got that in, so now all those exhibits are in and we can get back
to the nitty gritty.

(Exhibit Nos. 2, 3, 5 through 25 received into evidence)

MR. SPENDLOVE: Thank you, your Honor. It will make it

go a little¢ bit faster here.

24

25

Q. BY MR. SPENDLOVE: If you could look at Exhibit 57

A, Yes.
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-49-
1 Q. It’s a letter from Sunbrook Communities signed by Roger
2 | Stratford in November of 2005?
3 A. Yes.
4 Q. Would this have been the first time you sought approval
5 | from Sunbrook Communities and Roger Stratford regarding the
6 | construction of a pool?
7 A. It was not the first time I spoke to Roger as far as the
8 | construction of a pool. This was approval from the architectural
9 | control committee concerning the fencing for the pool.
10 Q. Both Roger Stratford and Sunbrook Communities were aware
11 | of your desire to build a pool?
12 A. Yes.
13 Q. Beginning that time. Looking now at Exhibit 6, you
14 | recognize those?
15 A. Yes.
16 Q. The color one’s on the screen. These have been
17 | accepted, but can you just explain for us what is depicted in
18 | these pictures?
19 A. These are pictures I took after the flood had occurred,
20 | and the construction from the Army Corps of Engineers when they
21 | were working in the wash area, building riprap along the river
22 | bank, and the clearing of the back of the lot.
23 Q. In these_Pictures it's,EEfE"fo see onaﬁgﬁfsnggwn in the___
24 | right hand corner there’s a date of February 3%, 2006. Would
25 | that be your recollection as to the time these pictures were
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taken?

A, Yes.

Q. You took these pictures?

A. Yes, I did.

THE COURT: I’m presuming that the top picture there is
the back of the home as it appeared at the time in February when
you took it?

THE WITNESS: Yes.

THE COURT: Okay.

Q. BY MR. SPENDLOVE: 1I’l1l have you look at Exhibit 7.

A. Yes.
Q. Do you recognize that?
A. Yes.

Q. I’11 kind of blow up -- it’s in the right hand corner of
your -- the top right hand corner of the exhibit on the paper if
that’s easier to read. It is a little small. This is a grading
plan for the subdivision. It says on the right hand side, “The
Point at Sunbrook.” It’s your understanding that that’s now the
Woodlands, correct?

A. Yes.

Q. If we look kind of what I have blown up here on the
screen, that No. 8, that’s your lot, correct, lot 8?

A. Yes.

24

25

0. Let me back up at that right hand corner. That looks

like a cross section of the subdivision.
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-51- @
1 A. Yes.
2 Q. Where it says Lost Creek Drive, that’s the street you’re
3 | located on, correctly -- correct? @
4 A. Correct.
5 Q. Then it has a pad area. You see that level section that
6 | says pad? @
7 A. Yes.
8 Q. Then it starts to slope down, and there’s a little note
9 | with an arrow that says 25 foot building limits line. Do you see @
10 | that?
11 A. Yes.
12 Q. At the time you purchased your lot in those -- in the @
13 | previous pictures where the boards were out, do you know if your
14 | 1ot complied with this grading plan?
15 MR. DUNN: Objection, your Honor. I don’t -- I believe (&
16 | that calls for an expert opinion.
17 THE COURT: I don’t think so, Counsel. It’s just a
18 | matter of measurement and looking at -- from your observations @
19 | when you purchased the lot in 2004, did it seem to comply with
20 | this general (inaudible) plan, sir?
21 THE WITNESS: Yes. @
22 THE COURT: Okay.
23 L 0. BY MR. SPENDLOVE: After the discussion you with Roger
24 | stratford regarding increasing the backyard area of your lot, (9
25 | that was then increased in -~ sometime prior to February of 2006,
@
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Did the slope for your lot begin more than -- or let me back up
and ask it the other way around so it will make more sense. I
believe earlier you testified that the slope was now rather than

25 feet or more from the edge of your lot line, it’s now only 9,

correct?
A. Yes.
Q. Were you involved in any way, other than the discussions

you’ve had with Roger Stratford, in placing that additional
material in your backyard? |

A. No.

Q. Were you ever given or provided a copy of a separate
grading plan?

A. No.

Q. Do you know if a grading plan was created for lot 8

which accurately reflects how it was eventually constructed?

A. I’'ve never seen one.
Q. During your discussion with Roger Stratford where he
informed you that -- or asked you regarding the changes to the

backyard on lot 8, did you have any discussion with him at that
time regarding the soils that were placed on lot 82

A. No.

Q. Did you discuss with Roger Stratford at that time your
intended use for the newly enlargened portion of lot.8?

A, Yes.

Q. What was the nature of that discussion?
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A. Originally we were planning on putting in an infinity
edge pool. When the lot was enlarged, there was not a need to
put an infinity edge pool in. We now had a larger area that we
could place the pool on, and so we opted not to proceed with
doing an infinity edge along the -- which would place the back
part of the pool on the embankment or slope.

THE COURT: Mr. Mardesich, we probably ought to define
infinity edge pool in case some appellate court looks at what you
and I know about an infinity edge pool. I would describe an
infinity edge pool as a swimming pool where if you stand on one
side of it, the opposite side of the pool itself is simply the
surface of the water. It -- trailing down off over a small
waterfall into a catch facility of some kind so that the view off
the opposite side of the infinity edge is just looking across the
surface of the water as through you were looking on the upriver
side of Niagara Falls, the effect being a much smaller scale.

You were thinking of doing that because the lot was not as deep
when you first built the house, but after the floods and the
remediation it was deep enough that you could have a regular edge
on the far side. Have I got that correct?

THE WITNESS: Yes.

THE COURT: Counsel, is that an adequate description of
what an infinity edge -- he and I are speaking exactly and
understanding what we’re talking about, but anybody want to make

any other record about that definition?
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MR. SPENDLOVE: No, your Honor. I thought that was
better than I could have done.
THE COURT: OQOkay. Go ahead, then, Mr. Spendldve.

Q. BY MR, SPENDLOVE: At that time when you had these
discussions with Roger Stratford about changing from an infinity
edge pool to a normal pool, did he have -- did he discuss
anything with you regarding the soils?

A. No.

Q. Did he ever -- at that time -- let’s start at that time.
At that time did he inform you of the need for you to retain an
engineer to build a swimming pool?

A, No.

Q. Did he ever voice any concerns to you in regards to the
newly added soil in your backyard not being compatible for the
construction of a swimming pool?

A. No.

Q. So after that discussion with Roger Stratford, was it
your understanding that the entire level portion of your yard

would be able to be used as buildable area for backyard

improvements?
A. Yes.
Q. Did anyone from Sunhill ever discuss the grading plan

which is Exhibit 7 with you?
A. No.

Q. Did anyone from Sunhill ever explain to you that the
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. o o L The Order of Court is stated below: ﬁ SRR Y,
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Robert M. Jensen - 7557

James L. Spendlove - 11198
JensenBayLes, LLP

Counsel for Third-party Defendants
216 W St. George Blvd., Suite 200
St. George, UT 84770

Telephone: (435) 674-9718
Facsimile: (435) 674-9006

IN THE FIFTH DISTRICT COURT
IN AND FOR WASHINGTON COUNTY, STATE OF UTAH

JOHN MARDESICH, an individual

Plaintiff/Counterclaim Defendant, FINDINGS, CONCLUSIONS AND
JUDGMENT

V.

ANTHONY BROS. CONSTRUCTION, a Utah

corporation, dba ANTHONY Bros POOL & Civil No. 080502342
SPA; SUN HILL HOMES, L.C., and JOHN
DOES I-X, Judge James L. Shumate

Defendants/Counterclaimant

ANTHONY BROS. CONSTRUCTION, a Utah
corporation, dba ANTHONY BROS. POOL &
SPA,

Third-party Plaintiff

Vs.

MARIE MARDESICH, an individual,

Third-party Defendant.
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This matter was tried before the Court on December 2, 2013 through December 3, 2013.
On December 3, 2013, the Court ruled from the bench in this matter, and the Court having fully
reviewed the evidence and law pertaining to this matter, sets out its ruling as follows:

FINDINGS AND CONCLUSIONS

1. Sun Hill was the developer and promoter of certain properties within the
Sunbrook Communities, located in Washington County, Utah.

2. On or about July 31, 2003, Rosenberg Associates provided a Geotechnical

Investigation for Sun Hill Homes for the property that would come to be known as the

Pointe at Sunbrook which is also known as the Woodlands at Sunbrook, the subdivision

where the Plaintiff’s Lot 8 is located.

3. In addition to the Geotechnical Investigation, Rosenberg Associates prepared a

Grading Plan for the Pointe at Sunbrook which is also known as the Woodlands at

Sunbrook, the subdivision where the Plaintiff’s Lot 8 is located.

4, Prior to entering into the REPC, Sun Hill, retained Applied Geotechnical

Engineering Consultants, Inc., (hereinafter “AGEC”) to perform various tests and

evaluations on Lots 1-3 and 5-17 in the Woodlands Subdivision, which resulted in a

September 21, 2004 AGEC Geotechnical Investigation.

5. On or about December 4, 2004, Plaintiff entered into a Real Estate Purchase
Contract for Construction (hereinafter “REPC”) with Sun Hill with regard to the property which
is the subject of this litigation (hereinafter “Property” or “Lot 8”).

6. The REPC, dated November 16, 2004, was signed by Marie Mardesich, who was
defined in the REPC as “Buyer”.

7. John and Marie Mardesich signed twelve (12) addenda to the REPC from
September 12, 2005 to May 15, 2006.

8. On or about May 16, 2006, Plaintiff and Sun Hill “closed” on the sale of the
Property and Sun Hill conveyed the Property to Plaintiff and Third-Party Defendant by Special
Warranty Deed (hereinafter “Warranty Deed”) which was recorded on or about June 6, 2006.

Findings, Conclusions and Judgment
Mardesich v. Sun Hill Homes
Page 2
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9. After the property had been deeded to Plaintiff and Third-Party Defendant by Sun
Hill, Plaintiff hired Anthony Bros. to construct a pool in the backyard of Lot 8 at the Woodlands.

10.  After June 6, 2006, Plaintiff contracted with Defendant Anthony Bros.
Construction to construct a pool at the Property conveyed to it by Sun Hill (hereinafter “Pool™).

11.  Plaintiff never had a contract with Sun Hill for Sun Hill to construct the Pool.

12.  Sun Hill did not construct the Pool and the Pool was constructed at the Property
after Plaintiff accepted title to the Property.

13.  Defendant Anthony Bros Construction applied for and received a building permit
for the Pool from the City of St. George on or about September 1, 2006.

14.  Anthony Bros dug and excavated the hole for the Pool before commencing the
construction or the installation of the Pool.

15.  The pool and spa experienced significant differential settlement after construction.

16.  Plaintiff John Mardesich had a copy of the soils report and offered it to Anthony
Brothers Construction.

17.  Anthony Brothers Construction did not accept the copy of the soils report and at
that time was placed on notice of potential soils issues.

18. During the construction of the pool, while the rebar was being placed in the pool
prior to the application of gunite, Jared Hanks of AGEC noticed the construction of the
swimming pool and went to Anthony Brothers Construction and disclosed potential soils
conditions.

19. Plaintiff John Mardesich did not state to Anthony Brothers that the state of the lot
was pool ready.

20. The action against Anthony Brothers was initiated within the one year time frame
provided by the pool contract, and in addition, such time frame is contrary to public policy.

21. The industry standard and construction of swimming pools and spas is a one inch
differential in elevation from one side of the pool or spa to the other.

22. The swimming pool at the Mardesich home is out of level by approximate 1.2 inches,

Findings, Conclusions and Judgment
Mardesich v. Sun Hill Homes
Page 3
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and has the potential for additional movement.

23. The spa is clearly out of the one inch standard and has a differential elevation of 1.9
inches.

24. John Mardesich did attempt to contact Anthony Brothers approximately sixty times
without response relating to the swimming pool, creek and spa. As a result of Mr. Mardesich’s
attempts to contaoct Anthony Brothers with no response, the statute of limitations in the contract
was tolled.

25. Exhibit 1 presented at trial the Real Estate Purchas Contract for construction is the
agreement between Plaintiffs and Defendant Sun Hill Homes.

26. Exhibit 29 as presented at trial is not a part of the contract as it includes a signature
line but contains no signature.

27. At the time Lot 8 was subdivided, it was prepared and graded according to the
grading plan prepared by Rosenberg Associates.

28. In 2005, the expectations as contracted by the parties were changed as a result of
external forces, and Defendant Sun Hill was required to adapt to the changes and had a right to
change the grading of Lot 8.

29. Defendant Sun Hill Homes reasonably used the services provided by NRSC to make
changes to the grading of Lot 8.

30. As a result of the changes made by NRSC the buildable area of Lot 8 was
substantially increased and every linear foot of soil added to Lot 8 required that approximately
27 yards of soil be added to Lot 8.

31. Exhibit 6, as presented at trial, demonstrates the placement of the riprap and
additional soil on Lot 8.

32. The changes to the grading plan and the placement of additional soil on Lot 8
occurred while Lot § was under the control of Sun Hill Homes.

33. Defendant Sun Hill Homes was aware, through its agents, Roseanne Campbell and

Roger Stratford of Plaintiffs’ intention to build a swimming pool in the backyard of Lot 8.

Findings, Conclusions and Judgment
Mardesich v. Sun Hill Homes
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34. While the original plans for the swimming pool had contemplated an infinity pool,
the additional soil added to Lot 8 while under the control of Sun Hill Homes resulted in changed
plans for the swimming pool.

35. The decision to change the style of the swimming pool built was a result of the
changed grading of Lot 8 and was reasonable.

36. After the change in grading to Lot 8, Sun Hill Homes took no action to investigate
the effect the changed grading had on the suitability of the Lot for the construction of a
swimming pool.

37. The REPC poses a duty on Sun Hill Homes to investigate the suitability of the soil
added to Lot 8 for its intended use as a buildable lot for the construction of a swimming pool.

38. The risk of loss associated with the placement of as much as fifteen feet of additional
soil on Lot 8 was left unaddressed by the parties.

39. Where there is no express understanding as to the changed circumstances, the risk
associated with the placement of the additional soil is placed in the hands of Sun Hill Homes.

Based upon the findings and conclusions above;

IT IS HEREBY ORDERED that Plaintiff John Mardesich and third-party defendant
Marie Mardesich are hereby awarded judgment, which judgment shall be joint and several,
against the defendants Anthony Brothers Construction and Sun Hill Homes in the amount of
$179,000.00 plus interest in the amount of $60,320.55 which is calculated at a rate of ten percent
(10%) from date of filing the Amended Complaint which was July 22, 2010, through the date of
judgment of December 3, 2013, plus attorney’s fees as allowed by contract in the amount of
$64,953.03, for a total of $303,913.58. In addition, the judgment amount of $303,913.58 shall

continue to accrue post-judgment interest at the rate of 2.13 percent.

DATED this day of March, 2014,

Findings, Conclusions and Judgment
Mardesich v. Sun Hill Homes
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END OF ORDER:
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IN THE FIFTH JUDICIAL DISTRICT COURT, IN AND FOR

WASHINGTON COUNTY, STATE OF UTAH

JOHN MARDESICH, an individual,
Plaintiff/Counterclaim Defendant,

VS.

ANTHONY BROS. CONSTRUCTION, a
Utah corporation, dba ANTHONY BROS.
POOL & SPA; SUN HILL HOMES, L.C,,
and JOHN DOES I-X,

Defendants/Counterclaimant.

. ANTHONY BROS. CONSTRUCTION, a
Utah corporation, dba ANTHONY BROS.
POOL & SPA,

Third-Party Plaintiff,
vs.
MARIE MARDESICH,
Third-Party Defendant.

DECISION AND ORDER GRANTING
SUN HILL HOMES, L.C.’s MOTION
FOR A NEW TRIAL

Case No. 080502342

Judge G. Michael Westfall

On March 17, 2014, Judge Shumate signed the Findings, Conclusions and Judgment

(*Judgment”) for this case, which was tried before him on December 2 and 3, 2013. On March

28, Defendant Sun Hill Homes, LC (“Sun Hill”) filed a motion to vacate the Judgment, a motion
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for a new trial, and a motion to stay execution of the Judgment, as well as a memorandum
supporting each motion. On April 11, Plaintiff John Mardesich and Third Party Defendant Marie
Mardesich filed memoranda opposing these motions.! On April 22, Defendant filed a reply in
support of the motion for a new trial, and asked that all three motions be submitted for decision
(no reply was filed for either of the other motions). On August 1, Sun Hill posted a supersedeas
bond, which, by stipulation of the parties, resolves the motion for a stay. On August 19, the court
heard oral argument on the other two motions, verbally denied the motion to vacate, and took
under advisement the motion for new trial (“Motion™).
ANALYSIS
I Successor Judge’s Authority to Overrule Trial Judge Under Rule 59
The Motion is premised on the grounds that the Judgment is contrary to law and
unsupported by sufficient evidence. The court’s first concern, as expressed at the hearing on
August 19, is its authority to essentially reverse J udge Shumate based on an alleged error of law.
Rule 59 of the Utah Rules of Civil Procedure provides, in pertinent part:
(a) Grounds. Subject to the provisions of Rule 61, a new trial may be granted to
all or any of the parties and on all or part of the issues, for any of the following
causes; provided, however, that on a motion for a new trial in an action tried

without a jury, the court may open the judgment if one has been entered, take
additional testimony, amend findings of fact and conclusions of law or make new

! “Plaintiffs’ Response Memorandum in Opposition to Defendant Sun Hills [sic] Motion
for a New Trial” is referred to herein as “Opp to Motion.”

2
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findings and conclusions, and direct the entry of a new judgment:

(a)(6) Insufficiency of the evidence to justify the verdict or other decision, or that
it is against law.

(a)(7) Error in law,
Clearly, a mistake of law may be raised via a motion for a new trial. Subdivision (a)(7)-
explicitly identifies this as a ground for relief under the rule, and the appellate courts have

repeatedly so indicated. See, e.g., Richards v. Siddoway, 24 Utah 2d 314, 317, 471 P.2d 143, 145

(1970) (recognizing that nonclerical error resulting “from the failure of the judge (o follow the
written agreement” could “be corrected by a timely motion for a new trial,” among other things);

AFCC Ltd. v. Kahler, 2012 UT App 124, § 3, 278 P.3d 1070, 1071 (“[A]n appeal or motion for

new trial, rather than a [Rule] 60(b) motion, is the proper avenue to redress mistakes of law
committed by the trial judge, as distinguished from clerical mistakes caused by inadvertence . . .
) (quoting Franklin Covey Client Sales, Inc. v. Melvin, 2000 UT App 110, 21, 2 P.3d 451)
(other citation omitted). The rule is no different where a motion for a new trial is presented to a

successor of the judge who sat at the trial. See Interlake Distributors. Inc. v. Old Mill Towne, 954

P.2d 1295, 1300 (Utah Ct. App. 1998) (“[W]hen Judge Schofield took over this case from Judge
Burningham, Judge Schofield had the authority to grant a new trial on the basis of legal error.”).
The court sees no reason to conclude that an “insufficiency of the evidence” claim under rule 59

should be treated any differently. Accordingly, the court considers the mistakes of law and
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insufficiency of evidence claims asserted here.

1. Claimed Errors of Law
A. Parol evidence and existence of duty
@ Sun Hill challenges Judge Shumate’s conclusion that “[t]he REPC poses [sic] a duty on
| Sun Hill Homes to investigate the suitability of the soil added to Lot 8 for its intended use as a

buildable lot for the construction of a swimming pool.” Judgment, § 37. Sun Hill argues that such

a duty could only be found by violating the paro! evidence rule.

Sun Hill quotes the following case excerpts relating to the parol evidence rule: “Parol
evidence is inadmissible to vary, alter, control, or contradict the terms of a written instrument, in
an action founded upon such writing, between the parties or privies thereto.” Garrett v. Ellison,
93 Utah 184, 72 P.2d 449, 451 (1937).

Thus, if a contract is integrated, parol evidence is admissible only to clarify

ambiguous terms; it is “not admissible to vary or contradict the clear and

unambiguous terms of the contract.” The application of the parol evidence rule is

therefore a two-step process: “First, the court must determine whether the

agreement is integrated. If the court finds the agreement is integrated, then parol
evidence may be admitted only if the court makes a subsequent determination that

v the language of the agreement is ambiguous.™
We have defined an integrated agreement as ““a writing or writings constituting a
final expression of one or more terms of an agreement.’” To determine whether a
writing is an integration, a court must determine whether the parties adopted the
W writing “as the final and complete expression of their bargain.”

Tangren Family Trust v. Tangren, 2008 UT 20, 9f 11-12, 182 P.3d 326, 330 ([ootnoles and
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emphasis omitted).
Sun Hill asserts that its contract with Plaintiffs (“REPC”) is “fully integrated,” and does
not place any “duty on Sun Hill to prepare the backyard for a pool,™ but in fact provides “that

Sun Hill could modify the plans and specifications for the lot,”™ “states that it is the Buyers [sic]

2 The REPC was actually entered into between Sun Hill and Marie Mardesich, the latter
of which is a third-party defendant here. For convenience, however, the court follows the lead of
counsel for Mr. and Mrs. Mardesich in generally referring to them jointly as “*Plaintiffs.”

3 Section 29 of the REPC provides:

Complete Contract. This Agreement together with its addenda, any attached
exhibits, and any subsequent change or extra orders, constitutes the entire
Agreement between Buyer and Seller and supersedes and replaces any and all
prior negotiations, representations, warranties, understandings or contracts, verbal
or written, between Buyer and Seller. This Agreement cannot be changed,
amended, or altered without the written agreement of Buyer and Seller, which
written agreement must be signed by Buyer and an authorized representative of
Seller. Seller has the right to assign any and all of Seller’s rights and obligations
under this Agreement without Buyer’s consent.

4 Section 6.4 of the REPC provides, in pertinent part: “Extra Qptions. Seller’s model
homes and promotional materials contain optional and extra design features such as . . .
swimming pools or spas . . . . These items shall not be included in Buyer’s Home, unless
specifically ordered and paid for in accordance with Section 7. It is undisputed that Plaintiff did
not order these extra options from Sun Hill or pay Sun Hill for them, and nowhere on the face of
the contract is any duty imposed on Sun Hill to ensure the suitability of the soil for a swimming
pool.

5 Section 8 of the REPC provides:
Reserved Rights Re: Construction. Although Buyer is entitled to select and

Seller shall endeavor to provide the Options described above, the Home shall not
be constructed as nor deemed to be a custom Home. The Home is being

5
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duty to correctly engineer the excavating and landscaping for the pool,”™ Motion at 14, and

“explicitly excludes any representations from [Sun Hill’s] agents that are outside the REPC.™”

constructed as a single structure within Seller’s production housing development
@ and shall be built according to the requirements of the overall development and
construction program. Accordingly, Seller reserves the right to, at its sole
discretion, make changes in the plans, specifications, and materials for the Home
as and when Seller deems necessary or appropriate. For example, Seller may make
changes in the building of the Home that are not reflected in the models Buyer has
seen or in Seller’s current plans and specifications due to Seller’s on-going
program of home building research and enhancement or the possibility of material
shortages and discontinuations. These changes may also include variations in
dimensions or measurement, e.g. distance between countertops and cabinets in
Buyer’s kitchen may differ from those in the model Buyer selected in order to
accommodate required clearance standards.

Section 1.3 of the REPC indicates that the terms ““Property’ or ‘Home™ refer to *[t]he
Lot and improvements”.

¢ Section 14 of the REPC provides, in pertinent part:

Specific Disclaimers. By signing this Agreement, Buyer agrees to purchase the
Property subject to the following additional disclaimers and to release Seller from
any liability, and to indemnify Seller from any liability, with respect to the
following enumerated items. This list of items is not exhaustive and shall be

. deemed to include any and all other items or circumstances to which Seller has no
9 duty or obligation pursuant to state or federal law:

14.3. Future improvements by Buyer, including walls, fencing, grading,
landscaping or excavation work on the Lot which could disrupt drainage and/or
retention and cause flooding or ponding if not correctly engineered (and Buyer
) hereby agrees to correctly engineer all such future improvements)[.]

7 Section 11 of the REPC provides:

Changes in the Sunbrook Master Plans. The Sunbrook Development Master

v 6
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Motion at 16. Therefore, according to Sun Hill, Judge Shumate improperly relied on parol
evidence in holding that Sun Hill had a contractual duty to investigate whether the soil added to
the backyard was suitable for 8 swimming pool.

In response, Plaintiffs argue that the parol evidence rule was not violated because the
REPC was not “the final and complete expression of [the parties’] bargain.” Tangren, 2008 UT
20, ] 12 (footnote and emphasis omitted). Rather, Plaintiffs stress Judge Shumate’s finding that
“[iln 2005, the expectations as contracted by the parties were changed as a result of external
forces, and Defendant Sun Hill was required to adapt to the changes and had a right to change the

grading of Lot 8.” Judgment, § 28. Because the parol evidence rule only excludes “parol evidence

Plan as well as any other development plans prepared by Seller, may be amended
or changed from time to time to provide for changes, modifications, or alterations
to patterns; setbacks; type, number, style, or price of homes; lot sizes and
configurations; densities, recreational amenities; or other improvements.. As
Seller’s plans are periodically updated and remain subject to change, Buyer
understands that no statement by one of Seller’s representatives or any sales
associate regarding the planned use of property in or adjacent to Sunbrook should
be understood by Buyer or anyone as a warranty or promise regarding Seller's
future development plans. By execution of this Agreement, and as a material
inducement to Seller to accept Buyer’s offer to purchase the Property, Buyer
waives any right to claim any damages, costs, liabilities, expenses or obligations
against Seller, Seller’s officers, employees, agents and subsidiaries for any
changes to the Master Plan, and/or any other zoning ordinance or development
plan for Woodlands or for adjacent properties, or for the annexation of additional
land or other development plan changes in Sunbrook Communities.

Sun Hill’s reliance on this provision is puzzling, given that it clearly relates only to
representations about development plans, which are not at issue here.

7
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CATTIRTE T

of contemporaneous or prior conversations, representations or statements,” Spears v. Warr, 2002
UT 24,9 19, 44 P.3d 742, 750 (citation and brackets omitted), overruled on other grounds by
RHN Corp. v. Veibell, 2004 UT 60, 96 P.3d 935, and Tangren, 2008 UT 20, Plaintiffs maintain
that Judge Shumate properly considered “evidence of a subsequent change in the parties” intent
and expectations . . . .” Opp to Motion at 5.

Plaintiffs” argument, however, fails to account for the fact that Judge Shumate made no
finding that the parties ever mutually agreed that Sun Hill would be responsible to ensure the
suitability of the soil for a swimming pool. He only found that Sun Hill was aware of Plaintiffs’
intention to build a swimming pool in their backyard, see Judgment, § 33, and that the absence of
any agreement between the parties as to “[tjhe risk of loss associated with the placement of as
much as fifteen feet of additional soil on Lot 8” resulted in such risk being “placed in the hands
of Sun Hill Homes.” Judgment, §Y 38-39.

Thus, although the circumstances clearly changed in 2005, and although the parties’
expectations clearly changed regarding the size of Plaintiffs’ backyard, there does not appear to
be any reasonable basis for finding that Sun Hill h;d a contractual duty under the REPC to
investigate the soil’s suitability for a swimming pool, particularly when section 14 of the REPC
expressly allocates to Plaintiffs the responsibility for proper engineering of improvements
involving excavation, which would include an improvement such as the swimming pool here.

Plaintiffs nevertheless assert that Judge Shumate properly implied a contract term, given
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that “the REPC is silent regarding the risk of loss associated with the placement of additional soil
on Lot 8.” Opp 1o Motion at 6. They point out that

[a] tem is implied-in-law where the contract is silent. An implied-in-law term
will be imposed even though the parties may not have intended it and binds the
parties to a legally enforceable duty. However, the court can only supply
reasonable terms to supplement a contract which is silent.

Ross v. Epic Eng'g. PC, 2013 UT App 136, 14 n.4, 307 P.3d 576 (quoting Allstate Enters., Inc.

v. Heriford, 772 P.2d 466, 468 (Utah Ct. App. 1989) (citations omitted)).

Far from being silent, however, the REPC clearly imposes on Plaintiffs the responsibility
for proper engineering of an improvement such as the swimming pool here. 1t is unreasonable to
circumvent this express provision by purporting to fill a void about the risk of loss associated
with placement of additional soil. Thus, the court agrees that the Judgment should be amended to
correct the legal error that occurred when a contract duty was imposed on Sun Hill to investigate
the suitability of the soil for a swimming pool. Absent such duty, there is no basis for holding
Sun Hill liable for breach of contract and it is therefore unnecessary to address Sun Hill’s
arguments regarding general and special damages.

ORDER
For the foregoing reasons, it is hereby ORDERED, ADJUDGED, and DECREED that:
1. Defendant Sun Hill Homes, L.C.’s Motion for a New Trial is granted and the court’s

Findings of Fact, Conclusions of Law and Judgment shall be amended to conform to this
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45

Decision. Sun Hill is directed to file proposed Amended Findings, Conclusions and Judgment in
accordance with rule 7 of the Utah Rules of Civil Procedure. The issue of attorney fees may be

addressed by further motion.

N
Dated this / Z day of October, 2014.

BY THE COURT:

5/ Michael Westf'ali
istrict Court Judg
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-11-
any future improvements, including walls, fencing, gfading,
landscaping or excavation work.

THE COURT: Okay.

MR. DUNN: And therefore there is no initial breach by
Sunhill.

THE COURT: Right. Well, and I don’t find that there’s
an initial breach by Sunhill. This is one of those difficult
situations where obviously minds can differ. 1I’'d like to think
that reasonable minds can differ, because Judge Shumate saw it
one way and then something -- it came back before me, and I've
had the opportunity to look at, and frankly, I didn’t see it the
same way that he did and I issued my decision.

So I anticipate that the attorney fees are going to
escalate in this case, and that’s unfortunate, but I do find
consistent with what I had already ruled that the plaintiffs
are -- or the defendant Sunhill was entitled to their attorney
fees consistent with the contract. There was no initial breach
by them. They complied with their contractual obligations, so
their attorney fees as requested are awarded.

MR. SPENDLOVE: Thank you, your Honor.

THE COURT: All right.

MR. SPENDLOVE: I presume that Mr. Dunn will prepare —-—

THE COURT: And if you’ll prepare the judgment, if it
hasn’t already been prepared, and I‘'m not sure that it has.

MR, DUNN: I don’t believe it has, your Honor.
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THE COURT: All right. 1If you’ll prepare that, submit
it to me, I’'1ll sign it, and I guess we can see where it goes from
there. Thank you.
MR. SPENDLOVE: Thank you, your Honor.
MR. DUNN: Thank you, your Honor.

(Hearing concluded)
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