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2¢ At all events the decision and cpinion
fall to give effect to the finding of the lower
court, supported by competent evidence, to the
effect that between Jamary 3, 1956 and July 1, 1958
®Plaintiff corporstion furnished services to
Defendant of the reasonable value of not less than
$7,000.00," so that after erediting Defendant with
the sum of $1,662.00 paid by him, he would still be
indebted to the corporation for the reasonable value
of the services rendered in an amouni in excess of
that sued uponj that to permit Defendant to escape
llability would result in an unjust enrichment to
him.

Respendent submits the attached brief in

support of the foregoing petition.
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POINT I

THE COURT HAS IMPROPERLY ADOPTED THE DECISION

OF THE MASTERBUILDER CASE AS DETERMIRATIVE OF

THE INSTANT MATTER.

The decision of ths Kansas Supreme Court in
the case of Masterbuilders dssn. of Kansas v.
Carson (1932), 132 Ken. 606, 296 Pac. 693, was
adoptad by this Court as determinative of the
issues in the instant matter notwithstand
case was decided more than thirty years ago, does
ot reflect the modern social thought as to organ-
isations formed for the purpose of supplying members
vith engineering data and other assistance which
the members are not fimancially able to supply on
an individual basis; and it is entirely distingmish-
able from the instant matter on the crucial point
involved, As this Court poimts out in its opinion,
the Kansas Supreme Court held that the contract te

pay & percemt of the comtract as a fee for the
services rendsred was void upon three growmiss
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(1) That the contractor is likely to add the

cost of this service to his bid and therefore pass
it on to the consumer; (2) that five others who
did not do any services or any work for this, bene-
fited from the contractor's bid; and (3) free com-
petition is diminished where all contractors use
the same service from the same source.

As to the first ground, that the cost of the
services is likely to be added to the bid and
passed on to the consumer, it 1s impossible to see
how such an argument could be used as the basis of
voiding any contract to pay for services rendered,
because all costs incurred by a contractor must be
added to his bid and passzed on to the consumer.

The cost of waintaining a central office, of counsel
fees, and other services not related to any parti-
cular contract must be considered by a contractor
snd added to the various bids made by him. In
addition, his own idea of the value of his time and
service, as well as the margin of profit which he
intends to reee:lve, are :bm.m 1n mry h&@. That
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Court of the United States, in Maple Flooring
Manufacturers Assn. v. United States, 268 U.S.
563, 45 S5.C. 578, held that the compilation and
distritution of the average cost to association
members of all dimensions and grades of flooring,
the compilation and distribution of & booklet showing
freight rates, and the gathering of statistics showing
the quantity and kind of flooring =o0ld and the prices
received, was a proper service to be rendered with-
out violation of the Sherman Antitrust Law. The
Court saids:

®..ethe Shermen Law neither repels economic
laws nor pronibits the gathering and dis-
semination of information. Sellers of any
comodity who gulde the daily conduct of
their business on the basis of market re-
ports would hardly be deemed tn he enne
spirators engaged in restraint of interstate
commerce. Ihey would not be eny more so
merely because they becoms stockholders in
& corporation or Jjoint owmers of a2 trade
Journal, engaged in the business of com-

iling and publishing such reports.®

feuphuis added)

The Supreme Court of the United States fur-

ther recognised that the type of organization was
not significant, as indicated in the underscored
portion of ‘the’ &ﬁéﬁ wmmw, ’l

ed OCR, 1
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The sorvices rendered by the corporation in
the instant matter related to furnishing data
as to the quartities of various materials which
mldbemmmmmwmemﬁrbm.
As testified by Mr. mmw; these ostimates were
furnished so that the Conmtractors could double check
their own computations ard avold mtbm&ical
mad{mg the plans ami specifientions, In addi-
tion, the corporation furnished other services
to the members with respect to empleoyee relations
in progress of corpletion.

This leaves as the only justifiestion for
the Courtts decision in t.he Kangas case the second
ground referred to sbove, to the offect that fiwe
others who did not do any services or any wrk
benafited from the succesaful conbyactorts bid,
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Under the allaged agreement 4n the Kanses caaa;
one half of the fes to be paid by the contracter
was to be distributed egually to the five lowest
unsucceseful bidders on the ¢ontract. YWe do not
quarrel with the contention that such an agreement

make it the basis of a conclusion to the offect

that the agreement to W to the unsuccessiul
bidders a portion of the fee wos Wm% publie
policy and rendered the comtwact woic, we do not
such a determinal No sush agrecment is in-
wolved in s:.m instant matter, In m, the sntize
fee charged, as found by the triad mm, is ot
disproportionate to the service rende and would
go entirely to the corperation furnishing the ser-
vices, The Court's opinien calls attenticn 40 the
fact that a dividend of 31,000,00 was paid ty the
eoyporation to ite members. The Court should alse

// chn 1 qx /h'l‘ /711//\1’(*/1)1 hy the Utah State LibN#y.
ed OCR, 1 ontain errors




e
there is nothing wrong with the members expecting
to have the organlzation pay its expenses out of
its income and te tuild up a sufficient surplus
to carry 1t over what might be considered to be
Wlean™ periods of time. There is no evidence in
this case that the corporation expescted to make
substantial profits on the fee schedule set up,
and no inmiendo or inference to that effect is
Justified from the fact that investments were
going to be mada,.

The Courtts opinion fails to give &ny consider-
ation to the more recent decisions which have been
handed down in other Jurisdictions on this cuestion,
and perticularly the decision by the NMinth Circuit
Court of Appeals in the case of Griffithe % Sprague
Stevedore Co. vu, Waterfront mzsyem* Asa'n.,

162 Fed. 2nd 1017, which refused to follow the
reasoning of the Kansas Court in the Mastertuilders
case.

In view of the foregeing, Respondent urges
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this Court to reconsider its decision and grant
e rehearing in opler that the matter may be more
thoroughly anelyzed and reviewed in respect to
the public policy inwvolwed,
POINT IX

AT ALL EVENTS, RESPOMIENT CORPORATICN

SHOULD BE ZNTITLED TO RECOVER THE REASON-

ABIE VALUE OF THE SERVICES ACTUALLY

HONIEYT D

This Court in its deeision
apparently falled to give any considewati
Finding Noa 6 of the lower court to the effect
during the parind in m@ion were of o reasongble
valus of rot less than 7,000,00, %ﬁmﬁ'ﬁl‘ﬂ; even
thought this Court should conelude that the spedific
agrosuvent. to pay & peree
bid 4s unenforceable, this determination ahould
able value of the services which it rendered as
found by the trial court and wilch is not challenged
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on this appeal. In the forepart of its opinion
this Court statest

"hen the defendant received the job in
anmmmmmmm

Thereafter, the Court concludes that ths

unjustly enriched.

What is it that this Cowrt has held to be
against pablie policy and in restraint of trade?
Obvicusly the agreement to poy a Lixed fes out
ammmmmmmmwuwmw
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preclude a corporation from furnishing quanfity
analyses and other services to a stockholder or
othey person and charge & reasonable fes thepefor.
This Respondent should be entitled to recover the
reasonsble value of its services aawmy renderad
to, and the bensfits therect recoived by, Appe

In the case of Fablan v. Wasateh Orchard ¢
(191234., AL Ubah 404, 125 Pag. 860
that even though a contract of ssployment wa
theless the plaintiff was entitled to recover
prior to the agroement being repudiated,
Although the general rule is that illegal
y there 18 a-well.

l//(/SL
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memammmuwum
services rendered by one party are of a nature
which are not in themselves illegal but the

or against public poliey. In such a situation

??M&&W&,l%%%m. There the

WMWWW. The lower court
found the eontract to be agaimst public policy
and void but permitted the plainmts

the ressonable value of the servicea rendered by
him in comnection with the ineo
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"There can be no doubt that a contract
Yy a director or shareholder, at least of an
mm,muuw
a designsted perscn will be put or main-
mmdmm,wwmaa, in any other
m.ammumwwm.mw

mmmmmmmma:mam
mmmm,mzwmmmm
valus of the aorvices rendered to the pro~
mmwmmum There was
or against puklic policy in
mmmo mnamvim* %mnjﬂw
consideraticn expected by reapondent wes a
Mmmmm it would mmwm
and Anegritable o the promcters to take
mbmmwdwm’smmnmet
which were Iml_ and then w bu sliowad

hwanﬂmﬂty nmmmmm..sm
p.m,molﬂ "The lav does not imply
amwwmmw
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CONCLUSTCY

Respondent respectiully subwits that this
Court should grant a rehearing for ths pur
of having the lssue of the validity of the comtruct
for services reviewed and reconsidered in the light
of the matters herein discusaed; or in any event
the judguent of the lower cou
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