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IN THE SUPREME COURT 
of the 

STAT'E OF UTAH 

!lOGAN DAIRY C011P ANY, 
a corporation, 

Plai·ntiff and Appellant, 

-vs.-

CREAMERY PACKAGE MANU­
FACTURING COMPANY, a corpo­
ration, 

Defendant and Respondent. 

Case No. 9241 

BRIEF OF DEFENDANT AND RE.SPONDENT 

STATEMENT OF FACTS 
If the jury believed the testimony offered on behalf 

of the defendant, the jury would have to return a verdict 
in favor of the defendant Creainery Package Manufactur­
ing Company, as it did. The jury having found in the 
defendant's favor, defendant is entitled to have the 
evidence and reasonable inferences therefrom, viewed 
in a light most favorable to it. In view of deficiencies in 
appellant's statement of facts, it becomes necessary for 
us to restate the facts, and to set before the court the evi-
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dence which apparently was accepted by the jury in ar­
riving at its verdict. It may be noted here, that if the 
jury believed any one of the four witnesses called by the 
defendant, such would be sufficient to support the verdict 
and judgment in defendant's favor. 

Blaine Anderson, defendant's sales representative, 
testified as follows: (Tr. 314 to 345) 

He first learned about the equip1nent known as Vac 
Heat #330 in March of 1958, at a lecture given by Horace 
L. Mitten, Jr., at a short dairy course at Logan, Utah. 
Max Hogan, the technical 1nan for the plaintiff Hogan 
Dairy attended the same lecture. 

Thereafter, Anderson called upon the Hogans at 
\Vest Jordan to see if they were interested in purchas­
ing this piece of equipment. Later, in about April, l\lr . 
.. A .. nderson was invited to attend a directors meeting of the 
lfogan Dairy at West Jordan. At the same n1eeting a 
representative of a competitive con1pany 1net \Yith the 
board, and explained his equip1nent. Following that, 
Anderson was invited to explain defendant's \ ... ac Heat 
Unit. He spent about 30 or 40 1ninutes in the directors' 
n1eeting. After he finished discussing \Yith the di.J:-ectors 
the qualities of the \.:'" ac l{eat equip1nent, he showed then1 
a piece of literature explaining the 330 \:r ac Heat equip­
Inent, as well as other equipment. (Ex. P-1). At the con­
clusion of his presentation, he "~as asked if it ",.as possi­
ble for the Hogan Dairy to rent or lease this piece of 
pquipn1ent fron1 Crea1nery Package, and the ans\\,.er \Yas 
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no, that the only way plaintiff could get one from the 
defendant was to buy it, either on a deferred payment 
plan, or a cash sale. Then ~1:r. Anderson volunteered to 
them, that there were co1npanies who made a business of 
buying equipment and renting or leasing it to people who 
\vanted to use it, and gave them the na1nes of two or three 
co1npanies that he knew about, and then he left the meet­
ing without any understanding or agreement or commit­
rnents by either party. At that ti1ne the directors of 
Hogan Dairy had not made up their minds as to which 
type of equipment they should acquire, or from whom. 

A few days thereafter, ~fax Hogan called Anderson 
and told him the Hogan Dairy had decided to obtain the 
330 unit, and said if Mr. Anderson had any blanks by 
which they could make an application with some company 
who would purchase the equipment and lease it to then1, 
he would appreciate it. Thereafter, Mr. Anderson gave 
to the Hogans some application forn1s to be filled out 
by them, to acquire the use of Vac Heat on a rental basis. 
Mr. Anderson gave them blank forms from the National 
Equipment Rental Company of New York, which applica­
tion was filled out by the Hogans and transmitted to the 
National Rental Equipment Company. 

The next thing ~Ir. Anderson learned, ''Tas by a copy 
of a letter addressed to the Hogan Dairy, Inc., from the 
National Equipment Rental Ltd., dated April 29, 1958, 
(Ex. 5-D), stating that as soon as the lease agreement, 
(Ex. 4-D), was entered into bet,veen the National Rental 
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and the Hogans, and the initial check paid to the rental 
company, it would purchase from the Creamery Package 
Company the equipment in question, and have it shipped 
directly to the Hogan Dairy at West Jordan, with the 
request to extend to the Hogan Dairy as the user, all 
guaranties and warranties and services that would nor­
Inally accompany it. 

Next Mr. Anderson received a purchase order, dated 
May 8th, (Ex. 10-D), requesting the Creamery Package 
to ship the unit in question to the Hogans at West 
Jordan. In the left hand corner at the bottom of this 
document is printed: "All guaranties, warranties and 
services normally accompanying this equipment are to 
be extended directly to the consignee." 

Thereafter, the equipment was shipped directly to 
the Hogans at West Jordan, and in accordance with the 
provisions of Ex. 5-D and 10-D, ~fr. Anderson assisted 
the Hogans in setting up the equip1nent in the Hogan 
Dairy. He told the. Hogans that it would have to be 
checked over by ,a factory man before it could be put in 
operation, but Mr. Hogan, Sr., replied that it would go 
into operation the next day, 'vith or 'vithout the help of 
Mr. Anderson. Accordingly, the Hogans did attempt to 
operate the equip~1nent without its first being tested, and 
the results were unsatisfactory to the1n. The second day 
of the operation, ~1r. I-I axton, an engineer for the ·Cream­
ery Package, and Mr. Anderson, 'vent to the Hogan Dairy 
to see -vvhat they could do by 'vay of assisting the Hogans. 
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They found that one valve had been i1nproperly assenl­
bled, and the n1ilk was being held for a longer period than 
it should have, 'vhich would have a tendency to give the 
rnilk a cooked taste. This valve 'vas properly assembled 
and Mr. Haxton suggested to then1 that they hadn't set 
up the vacuu1n ptnnp correctly, and asked then1 to change 
that. 

There were co1nplaints 1nade to Mr. Anderson after 
this adjustment had been made, and Mr. Anderson re­
quested the Hogans to furnish him with a sample of the 
1nilk that they clailned was spoiled, but with one excep­
tion, hereafter noted, he was unable to obtain such 
samples. He then beca1ne a customer of the Hogan Dairy, 
took milk daily, used it in his home, and found nothing 
wrong with the n1ilk. The Hogans did, at one time, make 
available to Mr. Anderson two bottles of allegedly spoiled 
Inilk. They were tasted by Mr. Anderson and others. 
Mr. Anderson, an expert taster of Inilk, could find 
nothing wrong with it. 

Mr. Haxton, a 'vitness called by defendant after 
qualifying as a mechanical engineer with extensive ex­
perience in dairy n1achinery and equipment, testified as 
follows: ( Tr. 285-301). 

On August 5, 1958, he vvent to the IIogan Dairy at 
vVest Jordan, and found the plant in a cleanup condition, 
the milk run having been completed. He discussed the 
problem with Max Hogan. Hogan gave to Haxton a list 
of symptoms that he thought might be important. One 
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was that the infuser was discharging milk. Haxton dis­
Inantled the infuser, and found that it had been assembled 
in such a manner that it couldn't possibly have worked 
correctly. liogan also con1plained that the vacuum was 
also irregular. Mr. Haxton explained to him that the 
pu1np was improperly installed, and asked him to change 
it. lie reassembled the infuser and checked it to see that 
it would work. 

Mr. Haxton again went to the Hogan Dairy on the 
9th day of August. He didn't see Max Hogan on the 
second visit, he being away. The vacuum pump had not 

been changed so Haxton and Anderson changed that 
theinselves, and that corrected the vacuum problem. ~1r. 

Haxton and l\Ir. l{aufman checked over the entire equip­
Inent and ran water through it. It appeared to be alright. 
Mr. Haxton next sa\v the Hogan Dairy in November of 
1958. J\iiax Hogan told ~Ir. Haxton that he felt that he 
had been making some progress \vith the handling of the 
unit since he returned fron1 camp. He "~as getting better 
adjusted to it, but he still felt that there was a slight 
eooked flavor and he \ranted to kno\Y if there \vasn't any­
thing Haxton could do about that. One valve \Yas reposi­
tioned which \vould reduce the ti1ne the milk would be 
held under the high te1nperature. The difference in time 
\rould he a reduction of about one-eighth. The same result 
could have been had b~~ reducing the te1nperature by ad­
justlnent of valve #:22. It \\~as just a question of time over 
heat, or heat over ti1ne. One can cook by a longer period 
at lo\v ten1perature or by a shorter period of high ten1-
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peratures. One could get the milk through Hogan Dairy 
'~?ithout scorching it and without repositioning the valve. 
The entire \T ac-Heat system could have been bypassed, 
by n1aking a few adjust1nents requiring about twenty 
1ninutes work, and it would then operate the sa1ne as be­
fore Vac-Heat was installed. 

Upon one of his visits to the Hogan Dairy, Mr. Hax­
ton found a very minute air leak in the vacuum chamber. 
The air leak would have no effect on the product ad­
versely. The only thing that could happen, there might 
be a small product loss if the bubbles are drawn out 
through the vacuum pump. That all of the times Mr. 
Haxton went to the Hogan dairy, he found the bubbles 
in the vacuum tank were normal. 

Horace.L. Mitten, Jr., testified as follovvs: (Tr. 231-

255). 

He is highly trained and broadly experienced in the 
dairy business generally, and in the V ac-Heat process in 
particular. He traced the processing of the milk from 
the farm through all the processes at the Hogan Dairy, 
and explained in detail each function of the various 
pieces of equipment. He explained that the Vac-Heat 
unit consisted of pipes and tanks which could not possibly 
in any way give any contamination to any milk which has 
flowed through it. Any contamination would have to 
occur before or after passage through the unit. ·Contami­
nation could occur in the Vac-Heat unit only through 
failure to .remove the contamination left there by a pre-
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ceding flow of contaminated milk. He explained various 
temperatures required to destroy them; also the chemi­
cal reactions which take place in Inilk and what is called 
rancidity. The milk could not in any way receive that 
from going through the \ 1 ac-Heat process. 

He explained how the operation is controlled, so that 
the milk \vill not be enriched or diluted, namely by ex­
tracting fron1 the product the same quantity of \Vater as 
is placed in it by using the steam bath. He explained how 
the operator could control both the heat and the length 
of ti1ne the product is subjected to the heat treatment, 
as simply as a housewife controls a good electric range. 
She may have high te1nperatures and bake quickly, or 
low teinperatures and bake a long time. In other words, 
by the control of tiine and ten1perature, the operator gets 
the type of finished product that he desires. 

He further testified an increased '~shelf life" results 
from the proper use of \-.-ac-Heat; he explains how 1nilk 
1nay spoil after it leaves the dairy, either from having 
been contaminated after treat1nent, or not kept at the 
proper ten1peratures or exposed to light. He explains 
how the milk held by son1e retailers \vould spoil \vhen not 
spoiled in other retail establishn1ents. 

Dr. Theodore I. Hedrick, an expert e1ninently quali­
fied by scholastic training and practical experience in 
the dairy business, testified as follo\vs : ( Tr. 353-369) 
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He is Professor of Dairy and Inanager of a Michigan 
State University dairy plant. He directs the operation 
of the dairy plant, and instructs both under-graduate and 
graduate level students, including candidates for PhD 
degrees, and carries on independent research. The dairy 
he operates produces all types of dairy products. The 
school dairy is operated the same as a commercial plant, 
handling about 7,000,000 pounds a year. This dairy has .'1 

Vac-Heat unit 330, identical with the one at the IIogan 
Dairy, which it has had and used since December of 1958. 
The other dairy equipment was also about the same as 
that used in the Hogan Dairy. 

He traced the milk from the ti1ne it entered the plant, 
through the various steps of the treating process, includ­
ing the Vac-Heat, and the ten1peratures that the milk 
is kept at before and after treatment. l-Ie testified that 
the length of tirne that 1nilk can be held on shelves and 
be palatable depends on the temperature at which it is 
stored. Where the storage is at 50°F. or below, the stor­
age tests indicate the milk will keep at least two weeks 
and still be of average quality, but will show usually an 
increase in bacteria and some drop in flavor scor. 

Many things could cause a variation in the pasteur­
ized milk product. First possibility would be the quality 
of raw milk, which varies from day to day and season to 
season. Othe-r factors are the care and handling during 
the transportation of the milk from the farm to the plant; 
the care and handling of the milk in the plant prior to 
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pasteurization; the care \\Tith \vhich the milk is processed. 
In the case of stearn infusion, the quality of the steam; 
the sanitary p-ractices of the dairy, and the time, care 
and conditions under \vhich the milk is held after pasteur­
ization, and in the processing of it. If it is bottled in 
paper containers, the type and quality of the \vax used 
could be a factor. 

Contamination \Vould be iu1portant in influencing the 
keeping quality. By post contamination is meant that 
which occurs after the pasteurizing has been completed, 
and 1nay occur anywhere down strean1 from the flow di­

version valve. There is also the possibility of contamina­
tion at the tank form when the milk is picked up in the 
night, the farmer is in bed and the tank wouldn't be 
washed until it has had a chance to dry parts of the milk 
onto the tank; it could form \vhat is kno"rn as milk stone, 
and the milk stone harbors all types of bacteria and 
would naturally contaminate the 1nilk. One of the nn­
portant type organis1ns in n1ilk stone \vould be thermo­
duric in nature, and that "Tould survive pasteurization, 
and likely grow after the 1nilk is in the package and 
thereby spoil milk in a ~hort ti1ne. Each dairy experi­
ences trouble \vith 1nilk spoiling and they should investi­
gate every possibility iun11ediately, starting \vith the 
n1ilk supply. \\T e think \rac-Heat gives us a n1ore uni­
forin product \vith a bt•tter keeping quality and that the 
custo1ners prefer it. "T e have, for experi1nental purposeB, 
on1itted Vac-IIeat treahnent on occasions, and the custo­
lners asked \vhy the difference in the 1nilk. Any nrilk that 
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is properly pasteurized will have son1e degree of cooked 
flavor. 

It would have been a simple matter for the Hogans 
to have completely by-passed the Vac-Heat unit, until 
they were able to determine the source of the trouble. 
Air leaks are not uncommon because of the difficulty 
in getting the fittings so that they fit perfectly every 
time. An air leak either of pinhole size, or larger, near 
the top of the vacuum chamber would not affect the 
flavor of the milk, because the 1nilk must come in contact 
\vith air later anyway. On testing treated milk and dis­
covering a scorched or burned flavor, it would be impos­
sible to tell where, through the vvhole process, too much 
heat had been applied to the product. 

Cleaning and sanitizing the equip1nent after use is a 
very important function, in any dairy plant. If this is 
done improperly, contamination will occur, particularly 
in the strean1 from the pasteurization, and this will af­
fect the keeping quality of the mill{. Dr. Hendrick ex­
plains all the various tests that the dairy should do daily 
to determine whether there is any part of their equip­
rnent contaminated. 

In sunnnary, the evidence on behalf of the defendant 

tends to establish: 

1. That the Vac-Heat unit, when properly installed 
and utilized, not only does not impair the taste quality 
of the milk, but actually enhances and preserves it. 
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2. That there was no defect in the \:ac-Heat unit 
leased by plaintiff. 

3. That if there was any defect in the quality or 
taste of plaintiff's milk, such did not result from the 
Vac-Heat unit. 

4. If there was any defective operation of the Vac­
Heat unit, such resulted from plaintiff's improper assem­
bling of the equipment, and refusal to permit it to be 
checked and tested by defendant's factory representa­
tives before being put into service. 

5. Any impairment to the quality or taste of plain­
tiff's milk, resulting from use of the Vae-Heat unit, could 
easily have been averted, by by-passing the system until 
the problem was discovered and corrected. 

POINT I. 

THE COURTS SHOULD HAVE GRANTED DEFEND­
ANT'S MOTION FOR A DIRE·CTED VERDICT. 

At the conclusion of plaintiff's case, defendant 
1noved for a directed verdict. ( Tr. 230). On the facts as 
they appeared in the record at that tilne, this n1otion 
should have been granted. 

Blaine Anderson, on behalf of defendant, atte1npted 
to sell a Vac-Heat to the Hogan Dairy. It declined to buy 
it. However, plaintiff elicited the aid of Anderson, as its 
agent, to put it in contact 'vith an equipment rental 
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ageney, "\vho would purchase the 'r ac-Heat equip1nent 
and lease or rent it to the Hogan Dairy. There was no 
relation of vendor and purchaser existing between 
Crea1nery Package and Hogan Dairy. There was no rela­
tion of bailor and bailee between the same parties. The 
evidence shows that the Hogan Dairy entered into its 
rental contract with National Rental Equipment, Ltd., 
and all of its rights, duties and liabilities were fixed in 
that written contract, to which Creamery Package was 
not a party. (Ex. 10-D). The only obligation that the 
Creamery Package was to perform, was to extend to 
Hogan Dairy, as consignee, its nor1nal warranties and 
services. The equipment was sold to National Rental. 
Hogan Dairy had possession of it by virtue of the lease 
agreement, (Ex. 4-D), and Creamery Package had 
neither right nor duty to do more than was required of 
it under its agreement with National R.ental Equipment, 
Ltd. At the close of plaintiff's case, there was no evi­
dence offered or received to prove, or tending to prove 
what the obligations of the Creamery Package were, un­
der the term normal services and warranties. Absent any 
showing as to what the warranty was, there was of course 
no showing of breach, and therefore the court should 
have granted defendant's motion. 

POINT II. 

ANSWERING APPELLANT'S POINT I. 

The court's instruction #13, defining plaintiff's duty 
to 1nitigate its damages, was correct, if the case should 
be submitted to the jury at all. 
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In 15 Am. Jur. page 420, Damages, Sec. 27, it is said: 
"One who is injured by the wrongful or negli­

gent' acts of another, whether as the result of a 
tort or of a breach of contract, is bound to exer­
cise reasonable care and diligence to avoid loss or 
to minimize or lessen the resulting damage, and to 
the extent that his damages are the result of his 
active and unreasonable enhancement thereof or 
are due to his failure to exercise such care and 
diligence, he cannot recover, or as the rule is 
sometimes stated, he is bound to protect himself 
if he can do so with reasonable exertion or at trif­
ling expense, and can recover from the delinquent 
p·arty only such damages as he could not, with 
reasonable effort, have avoided. It is also an ele­
mentary principle that a party claiming damages 
must not be in fault in contributing to them by his 
own want of proper care; and such care must 
extend to the protection from the further loss 
after the act complained of. If he fails to use 
such diligence, his negligence is regarded as con­
tributing to his injury, and, furthermore, such 
damages as could have been avoided are not re­
garded as the natural and probable result of the 
defendant's acts." 

Moreover, the giving of Instruction 13, cannot be 
complained of by the appellant, for the reason that the 
jury found no cause of action. Therefore, ·even if the in­
struction were erroneous, it 'vould not be prejudicial to 
plaintiff. 

As is illustrated in the case of Colemere v. Higgins, 
Admrs., (lTtah), 351 P. 2d 903 quoting fron1 page 903: 

"Further, the instruction on this point would 
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only have significance if the jury had found in 
favor of plaintiffs on their co1nplaint, and were 
considering the question of damages. Inasmuch, 
as the jury found against the plaintiff on their 
co1nplaint, we find no error in the court's refusal 
to give such instruction." 

In the C~ourt's Instruction #16, the jury were clearly 
told that if they found in favor of the plaintiff, that 
plaintiff would be entitled to recover as damages, all 
those that might fairly and reasonably be considered 
naturally and probably resulting from the breach of con­
tract, including injury to business reputation; loss of 
business standing; loss of customers or business ; loss 
of employees; profits which would have been realized 
had the contract be·en performed. 

"Time and place to win factual feature of a 
law suit is in trial tribunal and not in appellate 
court." Conley v. Amalga1nated Sugar Co., (I d.), 
263 p. 2d 705. 

The court's instructions Inust be considered together, 
as one connected whole. Instruction #13 1nust be con­
strued in light of Instructions #5, #9 and #10, which read 

as follows: 

INSTRUCTION NO. 5 

"You are instructed that while plaintiff seeks 
to recover fron1 defendant for breach of contract, 
you should not preclude fro1n your considerations 
plaintiff's theory that in the performance of said 
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contract defendant was negligent in that the unit 
was installed in such a manner that it did not per­
form the functions properly in processing of the 
Inilk which it was intended to perform. You are 
instructed that if you are satisfied by proof from 
the preponderance of the evidence that the defend­
ant 'vas negligent, then defendant is liable to 
plaintiff for the damages, if any, which are the 
natural, probable proximate result of such negli­
gence." 

INSTRUCTION NO. 9 

"If you find from a p~erponderance of the evi­
dence that the Vac-Heat unit as designed by de­
fendant did not process milk properly because 
of fault in the design or plan of said machine, then 
you are instructed that defendant has breached 
its contract.'' 

INSTRUC·TION NO. 10 

"You are instructed that if vou find from a 
•' 

preponderance of the evidence that defendant 
agreed with plaintiff to get said unit operating 
properly and if you further find that the defend­
ant did not do so, then defendant is liable to plain­
tiff for the natural and probable results thereof, 
if any.'' 

In Joseph v. W. H. Groves Latter Day Saints Hospi­
tal, 348 P. 2d, 935, 938, this court said : 

"What the parties are entitled to and the la"r 
seeks to afford is an opportunity for one claiming 
a grievance whieh would justify legal redress to 
present it to a court or jury, and to have a fair 
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trial. When this is done and the verdict and judg­
rnent are entered, all presumptions are in favor 
of their validity. The burden is upon the appel­
lant not only to show that there was error but 
that it was prejudicial to the extent that there is 
reasonable likelihood that in its absence there 
would have been a different result." 

In Steel v. Wilkinson, (Utah), 349 P. 2d 1117, this 
court said at Syllabus 1: 

"All conflicts in evidence and all reasonable 
and legitimate inferences must be resolved in 
favor of the defendant on appeal from judgment 
in favor of defendants." 

Little v. Johnson, ( N .M.), 242 P. 2d, page 1000, quot­
ing from the opinion at page 1000: 

"When a judgment is attacked as being un­
sup·ported, the powers of the appellate courts end 
with the determination whether there is substan­
tial evidence to support it, contradicted or un­
contradicted. In reviewing the evidence on appeal, 
all conflicts must be resolved in favor of the suc­
cessful party and all reasonable inferences in­
dulged in to support the judgment, and all evi­
dence and inferences to the contrary will be dis­

regarded.'' 

POINT III. 

ANSWERING APPELLANT'S POINT II. 
Appellant's requested Instruction #1, starts out by 

saying, "You are instructed that the evidence is uncon-

 

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  

  Machine-generated OCR, may contain errors.



18 

tradicted, that plaintiff and defendant agreed as follo\YS, 
etc." Each and every one of the propositions set out in 
appellant's requested Instruction #1 is in dispute, as 
shown by the transcript of testimony. Therefore, there 
could be no error in rejecting that request. 

POINT IV. 

ANSWERING APPELLANT'S POINT III. 

The proposition presented in appellant's requested 
Instruction #3, is completely covered in the court's in­

structions #5 and #9, set out in respondent's answer to 
Point III. 

Furthermore, there is no evidence that the \~ ac-Heat 
equipn1ent as designed, would not properly process 1nilk. 
The evidence is all to the contrary that it would and did 
process milk properly when operated as it \Yas designed 
to be operated. 

POINT V. 

ANSWERING APPELLANT'S POINT IV. 

l)laintiff' s requested Instruction #5 "'"as properly 
refused, as there is no evidence in the record that would 
support such a proposition to be presented to the jury. 
All the evidence shows that there is bacteria in the milk 
as it is gathered front the farn1. Dr. Hedrick and ~Ir. 
Mitten both testified that there 'vas no evidence to prove, 
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or no facts scientifically known, that would cause n1ilk 
treated by high temperatures to deteriorate more rapidly 
than milk untreated by high temperatures in any given 
locality n1ore than another locality, or at all. They each 
testified that some people had theorized to that effect, 
but there was no evidence to sup·port such theory, and 
therefore requested Instruction #5 was properly rejected. 

POIN·T VI. 

ANSWERING APPELLANT'S POINT V. 

Appellant claims error in admitting exhibits llD and 
12D. These exhibits were properly admitted to sho'v 
"'hat the duties of the defendant were. These exhibits 
were necessary to show defendant's contractual obliga­
tions. The Hogans claim they had no knowledge of the 
contents of the two exhibits llD and 12D. These are the 
only agreements to which defendant was a party. They 
define and limit defendant's contractual obligations to 
plaintiff. If the Hogans did not know what they meant, 
it was their duty to find out, and the defendant neces­
sarily had to introduce these exhibits in order to prove 
and establish what business it had in and around the 
Hogan Dairy, pertaining to this equipment after Cream­
ery Package had sold the equipment to the National 
Rental Equipment Company. 

POIN·T VII. 

ANSWERING APPELLANT'S POINTS VI AND VII. 

Appellant claims that the evidence is uncontradicted. 
Ho,vever it is a fact that the testimony is in conflict on 

' 
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practically every point. Respondent's evidence sho,vs 
that the equipment did operate properly; that it did not 
damage the milk; that the milk \Vas not damaged, and if 
the milk was damaged it was the fault of the operator not 
the equipment; and if the milk \Vas contaminated, it 
would be because of coining in contact with bacteria after 
it had been pasteurized. The jury's verdict determined 
the contested issues of fact in defendant's favor. If the 
plaintiff and appellant was entitled to have the case sub­
mitted to a jury, it was submitted fairly and properly 
and plaintiff simply failed to carry its burden of persua­
sion. 

Further answering appellant's points: 

1. Putrid or rancid milk could only co1ne from con­
taminated or chemical reaction, and the \7'ac-Heat did not 
add anything to the milk. It flo,vs through stainless steel 
tubing and tanks, hence, conta1nination 1nust co1ne fron1 
some other source unless the operator of the \Tac-Heat 
fails to clean it after each use, and thereby pern1its the 
Vac-Heat unit to becon1e contaminated. 

2. Scorching or cooked flavors are in all 1nilk that 
is pasteurized or treated "\Vi th high te1nperature. The 
cooked flavor will be in the degree that the operator of 
the equipment desires to have it, as it is clearly "\Yithin his 
power to control both the ten1perature and the length of 
ti1ne the product is exposed to the heat, just as silnply as 
an electric stove 1nay be run at such high temperature 
that it burns the food, or at so low a ten1perature for such 
a long period of time that the food is burned. 
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There is no evidence in the record, that shows that 
any particular sa1nple of milk that was claimed to be 
spoiled had been kept at a proper temperature after it 
had been treated at the Hogan Dairy, and the evidence 
shows that any milk pern1itted to get above 50° tempera­
ture after it has been treated, will spoil in a short time. 
Therefore, there is no evidence that any of the complaints 
resulted from faulty treatment of the milk at the Hogan 
Dairy. The relation of vendor and purchaser did not 
exist between the Hogan Dairy and the ·Creamery Pack­
age. The relationship of bailor and bailee did not exist 
between the Hogan Dairy and the Creamery Package. 
Therefore, the ordinary rules applicable to the relations 
above mentioned, do not apply. We have the simple 
proposition that the Creamery Package agreed with the 
National Rental Equipment when it sold the equipment 
to the National, that it would ship that equipment dir­
ectly to the Hogan Dairy, and would give such services 
and warranties as normally accompanied the equipment. 

Appellant claims it could not quit using the Vac-Heat 
after it found it to be unsatisfactory, because it had ad­
vertised extensively and changed the label on its milk 
containers, all to commence about August 1, 1958. The 
Hogan Dairy made its own bed. It refused to wait until 
a factory man could check the equipment and give it a 
trial run to make sure everything was properly adjusted. 
If the Hogans had waited, they would not have run two 
days with the valve improperly assembled; they, would 
not have operated with the vacuum pump pumping up 

hill instead of down. 
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Max Hogan was a college graduate in dairy sciences. 
He had made a complete investigation of the Vac-Heat 
method and was the man who was to run it, yet, after two 
days of unsatisfactory operation, he left the plant for an 
extended period. All of these problems, created by their 
own neglect of duty, the Hogans seek to lay at the door­
step of defendant. 

CONCLUSION 

Plaintiff failed to prove a prima facie case. A ver­
dict should have been directed in defendant's favor. If 
plaintiff was entitled to go to the jury, it is bound by 

the jury's findings against it. There was no error in 

the trial court prejudicial to plaintiff. The judgment 
below should be affirmed. 

MORETON, CHRISTENSEN 
& CHRISTENSEN 

Attorneys for Defendant and 
Respondent 

1205 Continental Bank Building 
Salt Lake City, Utah 
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