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Pursuant to Rule 35 of the Utah Rules of Appellate
Procedure, and the August 16, 1993 request of the Utah Court of
Appeals for a response from defendants/appellees to the Petition
for Rehearing ("Rehearing Petition", or "Reh. Pet.") filed by the
plaintiffs/appellants ("Plaintiffs"), these defendants/appellees
("State Defendants")! respectfully submit this response.

I. THE JULY 9, 1990 AMENDMENT TO THE JUNE 6, 1989 ORDER IN

HARRIS REINSTATED ONLY A CAUSE OF ACTION AND RELATED

FACTS WHICH WERE NOT, AND ARE NOT, AT ISSUE IN THE

INSTANT CASE, EITHER IN THE COURT BELOW OR IN THE

APPEAL BEFORE THIS COURT, AND THEREFORE THE UTAH

SAVINGS STATUTE CANNOT BE APPLIED.

In its opinion dated July 20, 1993, this Court affirmed the
lower Court’s dismissal of Count I of the complaint, finding
Count I had not been filed within the time allowed under Utah
Code Ann. § 78-12-40 (1993). This Court determined Utah Code
Ann. § 78-12-40 (1992) ("Utah Savings Statute"), the statute
cited by Plaintiffs to preserve Count I, could not be invoked,
because all causes of action Harris?, which Plaintiffs used to
invoke the Utah Savings Statute with respect to Count I, had been

dismissed with prejudice by Order of the Harris Court dated June

6, 1990 ("Judgment of Dismissal") (Addendum 1 hereto).

! The term "State Defendants" is the same designation used

for these defendants/appellees in their initial appellate brief.
The State Defendants are: the State of Utah; the Utah Department
of Financial Institutions; George Sutton, individually, as Utah
Commissioner of Financial Institutions, and as Trustee of the
retained assets of Murray First Thrift and Loan; and Elaine B.
Weis, individually, and as former Utah Commissioner of Financial
Institutions.

2 Harris, et al. v. Weis, et al., Case No. C87-0041S
(United States District Court for the District of Utah).
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In their Rehearing Petition, Plaintiffs correctly point out
the Judgment of Dismissal was later amended. Plaintiffs insist
this means the cause of action in Harris on which they rely to
invoke the Utah Savings Statute was thus dismissed "otherwise
than on the merits", so they may invoke the Utah Saving Statute
to preserve Count I.

Plaintiffs are correct in stating the Judgment of Dismissal
was amended. On July 9,3 1990, the Hon. David Sam entered an
Order under Rule 60(b)(1) ("Rule 60(b)(1) Order") (Addendum 2
hereto), F.R.C.P., granting the relief the Harris plaintiffs had
requested. However, it is important to examine that Rule
60(b) (1) Order and the related pleadings and orders, as set forth
in the record before the instant Court, to see just what relief
the Harris plaintiffs in that action requested, and what relief
Judge Sam granted at that time.

In his September 30, 1988 "Ruling and Order" (Rec. at 148-
57) (Addendum 3 hereto), Judge Sam made his findings, and then
ruled:

IT IS HEREBY ORDERED that the first, second, third,
fourth, fifth, sixth, seventh, eighth (as to derivative
claims and as to direct claims against the non-state
defendants), ninth, and eleventh claims of the amended
complaint, together with the corresponding claims of the

second amended complaint, are dismissed on the merits and
with prejudice.

3 plaintiffs state Judge Sam entered this Rule 60(b) (1)
Order on July 20, 1990. [Reh. Pet. at 2.] Although it is not a
material point, the copy of the Order in the record before this
Court which contains the language quoted by Plaintiffs in their
Rehearing Petition is dated July 9, 1990, and was entered on July
11, 1990. [Rec. at 260-61.])



IT IS FURTHER ORDERED that all claims against the
State of Utah and its officers in their official
capacities are dismissed on the merits and with
prejudice.

This order does not dismiss the eighth claim of the
amended complaint as replaced by the eighth claim of the
second amended complaint, insofar as it asserts a claim
against the state defendants in their individual
capacities, nor does it dismiss the tenth claim of the
amended complaint as replaced by the ninth claim of the
second amended complaint. Aside from these exceptions,
all claims and this entire action are hereby dismissed on
the merits and with prejudice as to all defendants.
Defendants are entitled to their costs.

(Emphasis added.) (Rec. at 156-57.)

Six months later, several of the defendants in Harris moved
for entry of judgment dismissing all claims with prejudice. On
April 21, 1989, Judge Sam entered the following "Ruling"

(Addendum 4 hereto):*

“ Whether Judge Sam’s April 21, 1989 Ruling -- dismissing

ALL CLAIMS against ALL DEFENDANTS ON THE MERITS AND WITH
PREJUDICE -- was intended to supersede his September 30, 1988
"Ruling and Order" -- which would not have dismissed certain
counts involving the State defendants in their individual
capacities -- need not be argued here. That Ruling, and the
motion(s) which led to it, does negate, however, the insinuations
in Footnote 1 of Plaintiffs’ Rehearing Petition, which implies
some sinister motive to the State defendants in not submitting
their Order based upon the Court’s September 8, 1988 Ruling and
Order until after Plaintiffs’ counsel had withdrawn. At last
count, since the Commissioner took possession of the business and
property of MFT&L on July 22, 1982, Plaintiffs had used well over
40 different lawyers at various phases of their disputes with the
Commissioner and related entities. The "Who’s In, and Who’s Out"
maneuvers of Mr. McDonald and Mr. Leedy, with respect to the
filing of the First, Second, and Third Amended Complaints in the
Harris proceedings (see September 30, 1988 "Ruling and Order"),
illustrates how difficult it probably would have been for counsel
for the State defendants NOT to have submitted a proposed order
at a time shortly after one of Plaintiffs’ counsel had just
withdrawn -- no matter when State defendants’ counsel might have
submitted a proposed order. As the April 21, 1989 Ruling shows,
however, this was not a case of State defendants’ counsel waiting
for seven months after Judge Sam had entered his September 30,
1988 "Ruling and Order" before State defendants’ counsel
submitted an order implementing that "Ruling and Order" (and, as
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On March 31, 1989, several defendants moved for
entry of judgment dismissing all claims with prejudice in
the above entitled matter. The time for responding to
defendants’ motion having now expired without any
opposition having been filed, and it appearing to the
court that all claims in the case have now been
dismissed, defendants’ motion is granted. The court
requests the movants to coordinate with other defense
counsel to prepare an appropriate final order and
judgment for the court’s signature and to circulate the
same for approval as to form pursuant to Rule 13(e) of
the Civil Rules of Procedure.

(Rec. at 158.)

Subsequently, on May 18, 1989,° counsel for the State

Plaintiffs would now have us believe, until after Plaintiffs’
counsel had withdrawn from this case). Rather, on March 31,
1989, six months after the entry of the "Ruling and Order",
"several defendants moved for entry of judgment dismissing all
claims with prejudice in the above entitled matter", and, twenty
days later, when no objections had been filed to the motion,
Judge Sam entered a "Ruling" granting the motion. The June 5,
1989 "Judgment of Dismissal with Prejudice" was not in response
to Judge Sam’s "Ruling and Order" of September 30, 1988, but was
rather in response to the April 21, 1989 "Ruling" of Judge Sam
granting of the motion(s) of "several defendants", which
motion(s) had been filed on March 21, 1989. Judge Sam had before
him an entirely separate motion. Unfortunately, the motion(s)
filed by the "several defendants" are not in the record before
the instant Court, so there is no way to determine whether those
"several defendants" raised points in the motion(s) which
convinced Judge Sam to revise his thinking in his September 30,
1988 "Ruling and Order" and decide ALL CAUSES OF ACTION with
respect to ALL DEFENDANTS should be dismissed with prejudice.
This apparently was not the case, since Judge Sam did amend his
July 5, 1989 "Judgment of Dismissal with Prejudice" through his
July 9, 1990 Rule 60(b)(1l) Order. However, the "several
defendants" having made their motion (which one assumes was
supported with a "Memorandum of Points and Authorities"), and no
objection having been filed thereto, it was certainly reasonable
for counsel for those "several defendants" to assume Judge Sam
had been influenced by their arguments and had changed his mind
about not dismissing the State defendants in their individual
capacities or certain claims against those State defendants.
Thus, no sinister motive can be imputed to counsel for the State
defendants, or counsel for any of the other defendants, in
Harris.

> fThe date on the certificate of mailing shows the proposed
order was mailed to counsel of record on May 18, 1989. (Rec. at
163.) The date stamp on the copy in the record shows it was
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Defendants® submitted to all counsel a proposed "Judgment of
Dismissal with Prejudice". Judge Sam signed this Judgment of
Dismissal on June 5, 1989. (Rec. at 161.) The Judgment provided:
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that
pursuant to Rule 54(b) Federal Rules of Civil Procedure,

that all claims in the Amended Complaint, together with

the corresponding claims of the Second Amended Complaint

are dismissed with prejudice.

(Rec. at 161-62.)

At that point, all causes of action in the First and Second
Amended complaints had been dismissed with prejudice. The Harris
Plaintiffs recognized this, because they had to petition Judge
Same under Rule 60(b)(1) to amend the Judgment of Dismissal to
reinstate a cause of action. On July 9, 1990, Judge Sam signed
the Rule 60(b)(1l) Order. That Order, in its entirety, reads as

follows:

Plaintiffs, Gary S. Harris, et al., have moved this
court for relief from the June 5, 1989 Judgment of
Dismissal to the extent that it relates to the ninth
claim of the second amended complaint which alleges a
state law cliaim for defamation.

This court has already indicated in its Order dated
February 27, 1990, that it did not intend to dismiss that
claim with prejudice but that dismissal was only for lack
of jurisdiction. Accordingly, the relief requested by
plaintiffs is hereby granted.

(Emphasis supplied.) (Rec. at 260.)

Thus Judge Sam only granted the relief requested by

"Plaintiffs, Gary S. Harris, et al.", and that relief requested

was only with respect to the "June 5, 1989 Judgment of Dismissal

received in Judge Sam’s office on May 19, 1989.

¢ Christensen, Jensen & Powell and the Utah Attorney
General's Office represented the State defendants, and Kipp &

Christian represented the State’s insurance carriers.
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to the extent that it relates to the ninth claim of the second

amended complaint which alleges a state law claim for defamation"

(emphasis added). Plaintiffs did not request relief with respect
to the June 5, 1989 Judgment of Dismissal to the extent it
relates to "the eighth claim of the amended complaint as replaced
by the eighth claim of the second amended complaint, insofar as
it asserts a claim against the state defendants in their
individual capacities", even though Judge Sam had also ruled to
that effect in his September 30, 1988 Ruling and Order. Since in
his Rule 60(b)(1) Order Judge Sam granted only the relief
requested, it follows he did not amend his June 5, 1989 Judgment
of Dismissal to reinstate "the eighth claim of the amended
complaint as replaced by the eighth claim of the second amended
complaint, insofar as it asserts a claim against the state
defendants in their individual capacities".

The ninth claim of the Second Amended Complaint (Addendum 5
hereto) shows it relates only to certain defamatory statements
allegedly made about Gary S. Harris, a plaintiff in Harris, by
former Commissioners of Financial Institutions Elaine B. Weis and
George Sutton, and by Darwin M. Larsen and Ed H. Throndsen.

(Rec. at 381-86.) The ninth claim in the Second Amended

Complaint has nothing to do with MFT&L, or the Plaintiffs in the

instant appeal, or any of the facts surrounding MFT&L or any of

the Plaintiffs in the instant appeal! That limited cause of

action in the ninth claim was also recognized by from Jucdge Sam’s

Rule 60(b)(1) Order, in which Judge Sam says "the ninth claim of



the second amended complaint . . . alleges a state law claim for
defamation."

The eighth claim in the Second Amended Complaint arguably
could relate to the Complaint filed with the Court below in the
instant appeal -- the eighth claim was for damages under 42
U.S.C. § 1983 for actions allegedly taken by at least some of the
State Defendants in the instant appeal. Some of the Plaintiffs
in the instant action were the same as some of the Plaintiffs in
Harris, and some of the facts arguably were the same. HOWEVER,
plaintiffs in Harris did not ask Judge Sam to amend his June 6,
1989 Judgment of Dismissal to reinstate the eighth claim, and
thus it remains "dismissed with prejudice". Nor do the State
Defendants believe the Harris plaintiffs could, at this late
date, successfully submit another Rule 60(b)(1) motion to Judge
Sam for him to again amend his June 6, 1989 Judgment of
Dismissal. Through their motion which resulted in Judge Sam’s
July 9, 1990 Rule 60(b)(1) Order, plaintiffs in Harris showed
they had knowledge of the June 6, 1989 Judgment of Dismissal.

The Harris plaintiffs also showed they knew some of the
provisions of the June 6, 1989 Judgment of Dismissal did not
comport with Judge Sam’s September 30, 1989 Ruling and Order;
however, the Harris plaintiffs asked Judge Sam only to amend the
June 6, 1989 Judgment of Dismissal to reinstate the ninth claim,
relating only to the alleged defamation of Gary Harris; they did
not ask the Court to amend the June 6, 1989 Judgment of Dismissal
to reinstate the eighth claim, which related to MFT&L and some of
the Plaintiffs in the instant appeal.
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Therefore, as State Defendants stated in their brief and at
oral argument, the allegations with respect to a breach in Harris
were dismissed with prejudice by that Court, and the instant
Court was correct when it affirmed the dismissal by the Court
below of Count I, since that part of Harris on which the
Plaintiffs in the instant case relied to invoke the Utah Savings

Statute was dismissed by Judge Sam with prejudice in his June 6,

1989 Judgment of Dismissal.
II. PLAINTIFFS’' ARGUMENT IN FAVOR OF RECONSIDERATION OF THE

AFFIRMATION BY THE UTAH COURT OF APPEALS OF DISMISSAL

OF COUNT TWO IS RAISED FOR THE FIRST TIME IN

PLAINTIFFS’ PETITION FOR RECONSIDERATION.

In dismissing Count II of the Complaint, this Court
recognized the obligation which Count II alleged the State
Defendants as to have breached as having arisen on or about June
13, 1983, at the conclusion of the six month period after
execution by all the relevant parties of the Purchase and
Assumption Agreement ("P&A"). In their Rehearing Petition,
however, Plaintiffs now assert the Court incorrectly failed to
recognize Plaintiffs had argued in Paragraph XXXI of their
Complaint:

Alternatively, the P & A Agreement contained an implied

promise that Sutton and the DFI would turn over the

retained assets to MFT&L and terminate their role in

connection therewith at the earliest possible time
consistent with Sutton’s’ statutory responsibilities.

7 Presumably, Plaintiffs mean "the Commissioner’s statutory

responsibilities", rather than "Sutton’s statutory
responsibilities", since Mr. Sutton not only was not Commissioner
on December 13, 1982, when the P&A Agreement was signed (he was
Commissioner from April 11, 1987 to and through May 31, 1992), he
wasn’'t even employed by the Department of Financial Institutions
of the State of Utah at that time.
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Plaintiffs assert there has always been a question of fact
as to whether the P&A Agreement included a certain letter, dated
November 5, 1982, which contained language supposedly requiring
the Commissioner to surrender possession of any retained assets
of MFT&L six months after the execution of the P&A Agreement.
Plaintiffs argue this factual dispute is the basis of their
factual assertion in Paragraph XXXI of their Complaint, and
assert Paragraph XXXI presented an alternative under which the
Commissioner’s obligation to turn over any retained assets did
not arise on June 13, 1983, but rather at some point apparently
much later, which was at "the earliest possible time consistent
with Sutton’s statutory responsibilities". Plaintiffs now inform
the Court they "could indeed ’'prove a set of facts in support of
[their] claims’ which would not be time-barred." (Reh. Pet. at 5
(brackets in original).)

This issue is raised for the first time in the Petition for
Rehearing. An issue which was not adequately raised and ruled
upon in the trial court cannot be raised for the first time on

appeal. Rees v. Intermountain Health Care, 808 P.2d 1069, 1075-

76 (Utah 1991); Espinal v. Salt Lake City Bd. of Educ., 797 p>2d

412,413 (Utah 1990); Franklin Financial v. New Empire Development

Co., et al., 659 P.2d 1040, 1043-44 (Utah 1983). Furthermore,

even if the issue could have been raised on appeal, Plaintiffs
waived their right to raise it by not raising it in their initial

brief. See Romrell v. Zions First Nat’l Bank, 611 P.2d 392, 395

(Utah 1980). An appellate court will ordinarily not consider
issues raised for the first time in a petition for rehearing.
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State v. Sampson, 808 P.2d 1100, 1112 (Utah App.), cert. denied,

817 P.2d 327 (Utah 1991); Lockhart Company v. Anderson, 646 P.2d

648 (Utah 1982). As such, this argument must be rejected. 1In
none of the several pleadings Plaintiffs filed with the Court?
below did they make this argument, or even hint at it. ©Nor did
Plaintiffs raise this point in either their initial appellate
brief or their reply brief, or at oral argument. Aside from
putting the above-quoted language into Paragraph XXXI of their
Complaint, and repeating it verbatim in their factual allegations
in paragraph 17 of their initial brief®’, Plaintiffs never
referred to this language or asserted Paragraph XXXI might allege
facts constituting still another breach in Count II.

The placement of the factual allegations in Count II and
within the "Statement of Facts" in Plaintiffs’ initial brief is
instructive in analyzing Plaintiffs’ argument a new breach was
alleged in Paragraph XXXI. Summarized, the allegations in
Paragraphs XXIX through XXXXII of the Complaint (and paragraphs
15-24 of the Statement of Facts in Plaintiffs’ initial brief)

are:

8 plaintiffs filed the following pleadings below:
"Complaint" (Rec. at 2-48); "Response to Motion to Dismiss" and
"Memorandum of Points and Authorities" (Rec. at 93-181);
"Response to Motion to Dismiss” and "Memorandum of Points and
Authorities" (Rec. at 182-298); "Supplemental Memorandum in
Response to Motion to Dismiss Filed by DFI, Sutton and Weis; and
Reply in Support of Motion for Leave to File Amended Complaint;
and Motion to Strike Notice to Submit for Decision" (Rec. at 334-
408).

9 pPlaintiffs repeated verbatim most of the facts alleged in
their Complaint verbatim in their "Statement of Facts" in their
initial brief.
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XXIX The P&A Agreement required the Commissioner to
turn over the retained assets of MFT&L within 6
months after the P&A Agreement was signed

XXX The Commissioner breached the requirement in
Paragraph XXIX by not turning over the assets

XXXI Alternatively, the P&A Agreement contained an
implied promise Sutton would turn over the assets

XXXII Sutton and DFI agreed not to impede the sale or
development of the Bel Marin Keys Property ("BMK")

XXXIII Plaintiffs have performed all their obligations
under the P&A Agreement

XXXIV Despite repeated demands by Plaintiffs, Sutton and
DFI refused to turn over any retained assets

XXXV These paragraphs detain the alleged sale of BMK,

through and how the sale of BMK by Sutton allegedly

XXXXI1 violated the terms of the P&A Agreement

One is left to wonder whether Count II alleged one, two,
three breaches. For example, Plaintiffs’ initial brief stated:
Like Count One, Count Two alleges a cause of action for
the breach of a written contract, i.e., the P & A
Agreement. The breaches are alleged to have occurred
between May and November of 1987.
In this statement, Plaintiffs appear to assert the alleged
"breaches" asserted Count II occurred "between May and November
of 1987", which would seem to mean the sale of BMK. This seems
rather inconsistent, however, with the numerous arguments in
Plaintiffs’ pleadings in the Court below, and in Plaintiffs’
briefs on appeal, which assert the claim of breach in Count II

was kept alive under the Utah Savings Statute by Nelson!® and

Harris. Nelson was filed May 30, 1986 (Plaintiffs’ initial brief

10 Frank A. Nelson, et al. v. First Security Financial,

Inc., et al., Case No. C86-2894 (United States District Court for
the Northern District of California).
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at 17), so it obviously couldn’t refer to alleged breaches which
would take place in May through November of 1987. Nor could
Harris, which was filed January 22, 1987 (Plaintiffs’ initial
brief at 19). Rather, the breaches alleged in Nelson and Harris
both had to refer to the alleged breach of the P&A Agreement at
the end of the six month period after December 13, 1982.

Presumably, the breach referred to in Paragraph XXXI does
not refer to the sale of BMK, for the following reasons:

a. As pointed out above, Plaintiffs made their the
specific allegations regarding the BMK sale in eight (8) separate
paragraphs in Count Two of the Complaint, repeated these
allegations in other pleadings filed with the Court below, and
repeated the allegations in their initial and reply briefs filed
on appeal. Thus the specifics of the allegations relating to the
- sale of BMK were known to the Court below and to this Court, and
both rejected the assertion the breach occurred when BMK was
sold, determining instead the breach occurred at the end of the
six-month period which began December 13, 1982.

b. In their Rehearing Petition, Plaintiffs do not assert
the BMK sale constituted the breach they claim to have asserted
in Paragraph XXXI.

c. Sequentially, in Count Two of the Complaint, the
assertion in Paragraph XXXI immediately follows the paragraphs
which allege the Commissioner was required to turn over the
assets within 6 months after the signing of the P&A Agreement.
There are three more paragraphs before the sale of BMK begins
being discussed.

12



d. As pointed out above, in their initial brief, and in
their reply brief, Plaintiffs argue the breach they assert in
Count II IS the sale of BMK.

e. The wording of Paragraphs XXX and XXXI does not
indicate Plaintiffs thought there were two different of breaches;
rather, the wording of these two paragraphs indicates Plaintiffs
believed the Commissioner was obligated to return the assets to
the Plaintiffs, either (1) within six months after the signing of
the P&A Agreement, as expressly required by the November 5, 1982
letter, or (2) when the Commissioner had fulfilled his statutory
responsibilities, as impliedly required by the P&A Agreement
itself. Again, Plaintiffs argued the first scenario in other
pleadings before the lower Court and in its initial and reply
briefs on appeal, but Plaintiffs never raised the alleged breach
of the second scenario until they submitted their Rehearing
Petition.

To what breach, then, does the allegation in Paragraph XXXI
refer? To six months after December 13, 1982? 1If so, this Court
has already determined Count II was filed beyond the statute of
limitations. To the sale of BMK in 1987? 1If so, this Court has
already correctly determined the alleged breach actually took
place June 13, 1983, with the sale of BMK in 1987 being just a
further result of that breach. To still a third alleged breach?
If so, it has been raised for the first time in the Petition for
Rehearing, and must therefore be rejected by this Court.

In reality, Paragraph XXXI appears to have been a fall-back
position in the event a court were to determine the November 5,

13



1982 letter was not a part of the P&A Agreement. Regardless, the
position Plaintiffs now appear to take -- that Paragraph XXXI
asserts a third breach in addition to the one which took place on
June 13, 1982, and the one which took place in November of 1987 -
- was never argued in the Court below nor on appeal, and is
inconsistent with the positions Plaintiffs took whenever Count II
was discussed or argued.

III. EVEN SHOULD THE COURT REVERSE ITSELF ON EITHER OR BOTH OF
ITS RULINGS ON COUNT I AND COUNT II OF ITS JULY 20, 1993
DECISION, THE COURT SHOULD AFFIRM THE DISMISSAL OF BOTH
COUNTS BY THE COURT BELOW FOR ANY OF THE NUMBER OF
ADDITIONAL REASONS PRESENTED BY DEFENDANTS.

Should this Court determine it was in error when it issued
its July 20, 1993 opinion, either as to Count I or Count II, or
both, the State Defendants still submit this Court should affirm
the dismissal by the Court below for each of the reasons set
forth by the State Defendants in their initial brief, and at oral
argument. Perhaps the most compelling reason for dismissal is
the assets of MFT&L retained by the Commissioner were always
under the jurisdiction of the Court with jurisdiction over the
MFT&L proceedings.!! The Commissioner never did anything with
any asset of MFT&L without first submitting a petition to the
MFT&L Court, giving notice to all interested parties (including
all the Plaintiffs in the instant proceedings), and receiving the

approval of the MFT&L Court. While the MFT&L Court could only

reverse the determinations of the Commissioner if the MFT&L Court

1 In re the Possession by the Banking Commissioner of
Murray First Thrift and Loan Company, Case No. 820905951 (Third
Judicial District Court in and for Salt Lake County, State of
Utah).
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found those determinations to be "arbitrary, capricious,
fraudulent, or otherwise contrary to law" (Utah Code Ann. § 7-2-
12(1) (Supp. 1993), the MFT&L Court was well aware of the P&A
Agreement; indeed, that Court had originally approved the P&A
Agreement, and continued to have jurisdiction over it.
Plaintiffs often raised their objection to the Commissioner’s
continued possession of the remaining assets of MFT&L. If their
interpretation of the P&A Agreement was correct, the Court could
have rejected the Commissioner’s determinations as being
"contrary to law", because they would have violated a contract
(the P&A Agreement) which had been approved by the MFT&L Court.
The MFT&L Court continually rejected the Plaintiffs’ position, as
should this Court.

For each of the foregoing reasons, the State Defendants
respectfully move the Court to deny the Plaintiffs’ Rehearing
Petition( or, in the alternative, to affirm the dismissal of
Counts I and II by the Court below for any or all of the
additional reasons cited by the State Defendants in their brief
and at oral argument

Dated this ét(l day of September, 1993.

JAN GRAHAM
Attorney General

. PETTEY L
nt Attorney Genexal

15



CERTIFICATE OF SERVICE
I hereby certify that on the thZL day of September,
1993, two copies of State Appellees’ Response to Appellants’
Petition for Rehearing were mailed, first class postage prepaid,
to the following:

Scott Mitchell
LEHMAN, MITCHELL & WALDO
136 South Main Street, Suite 721
Salt Lake City, UT 84101

Earl Spafford
L. Charles Spafford
SPAFFORD & SPAFFORD
425 East 100 South
Salt Lake City, UT 84111

Michael N. Emery
RICHARDS, BRANDT, MILLER & NELSON
Key Bank Tower, Suite 700
50 South Main Street
P.O. Box 2465
Salt Lake City, UT 84110
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State of Utah

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

GARY S. HARRIS, et al.,

JUDGMENT OF DISMISSAL
WITH PREJUDICE

Plaintiffs,
vs.

ELAINE B. WEIS, et al., civil No. C 87-0041S

W W W P W P P P P

Defendants.

The court, having entered its Order of Entry of Judgment

on , 1989,

IT IS HZREBY ORDERED, ADJUDGED AND DECREED that pursuant

to Rule 54(b) Federal Rules of Civil Procedure, that all clairms



in the Amended Conmplaint, together with the corresponding clainms
of the Second Amended Complaint are dismissed with prejudice.
DATED this _ £ ¥ day of .\, __. , 1989,
0
Honorable Davis Sam
U. S. District Court Judge
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Attorney at Law
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FILED IN UMITES STATES DISTRICT
CURT, QISTRICT CF UTAH -

JUL 11 1990
MARKUS 8. ZIMaatH, CLERK
Y DEPUTY CLERK -

THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

k k *k % Kk * *k %k *k Kk *x k k %k %k *k k *x Kk * *k k *x *k & Kk * * *x & * % *x

GARY S. HARRIS, et al., )
Plaintiff(s), )
vs. ) ORDER GRANTING RELIEF
UNDER RULE 60 (b) (1)
ELAINE B. WEIS, et al., )
Defendant(s). ) Civil No. 87-C-0041-S

)

* % %k k %k %k % *x *k *k %k *x *x *x %k %k *x k Kk *x Kk %k Kk Kk k *x * *x * *k *x * *

Plaintiffs, Gary S. Harris, et al., have moved this court for
relief from the June 5, 1989 Judgment of Dismissal to the extent
that it relates to the ninth claim of the second amended complaint
which alleges a state law claim for defamation.

This court has already indicated in its Order dated February
27, 1990, that it did not intend to dismiss that claim with
prejudice but that dismissal was only for lack of Jjurisdiction.

Accordingly, the relief requested by plaintiffs is hereby granted.

DATED this _9%  day of %__, 1995.

attys 7/11/90sm
BY THE COURT:

y G. Martineau, Esgq.
zron Green, Esgqg.

y G. Haslam, Esq. <
mes R. Holbrook Esg. / ,,/ 4/\.
ry F. Bendinger, Esq. DAVID S;AI:i

ter W. Billings, Es.g
C. Helgesen, Esq. U.S. DISTRICT JUDGE
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FILED ... JNITED STATES DISTRICT
COURT, DISTRICT OF UTAH ‘

SEP 30 1988
MARKUS B. ZIMMER, CLERK

BY A
DEPUTYE tRK
IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

%k % &k % & %k Kk * % &k & &k *k k & &k Kk * & & &k &k &k * &k & & * & &k &k * *

GARY S. HARRIS, et al., )

Plaintiffs, )

vs. ) RULING AND ORDER
ELAINE B. WEIS, et al., )

Defendants. ) Case No. 87=-C=-0041-S

* %k %k %k &k * %k * * &k & &k ® & * & &k * &k k k &k & * k *k & &k & & & & &

This matter comes before the court on plaintiffs' and
defendants' objections to the magistrate's report and recommenda-
tion advising the court to 1) dismiss plaintiffs' second amended
complaint, and 2) grant Rule 11 sanctions against the plaintiffs
in the amount of $100 to each answering defendant. Also pending
before this court are defendants' motion to 1) strike plaintiffs'
objections to the report and recommendation, 2) strike plaintiffs'
3rd amended complaint, and 3) grant additional Rule 11 sanctions.

Before addressing the objections, some background may be
helpful. On November 25, 1987, this court adopted the prior
reports and recommendations of the magistrate, dated July 17, 1987,
July 23, 1987 and August 10, 1987, granting, in part, defendants'
motions to dismiss. Resolution of these reports and recommenda-
tions was significantly delayed by conflicts between plaintiffs and

their counsel. The court, however, in an abundance of caution,



allowed plaintiffs until December 21, 1987 to amend the complaint
to cure defects noted by the magistrate, stating, "All claims
recommended for dismissal, which cannot be cured by filing an
amended complaint, will be dismissed with prejudice." As indicated
by the minute entry of November 20, 1987, and the ruling of
November 25, 1987, the court took particular caution to insure
plaintiffs were properly notified of its decision.

On December 21, 1987, Robert M. McDonald, on plaintiffs'
behalf, reguested until December 31, 1987 to file a second amended
complaint. The court granted the request. On January 4, 1988, Mr.
McDonald again moved for an extension of time until January 15,
1588. The court again accommodated. The second amended complaint
was filed January 15, 1988 by Richard J. Lleedy, who has been
replaced by Mr. McDonald as plaintiffs' counsel. Defendants were
granted extensions of time and were allowed to file briefs in
excess of page limitations to support their motions to dismiss the
second amended complaint. Because the second amended complaint did
not cure "glaring errors" in the first amended complaint, which the
court had brought to plaintiffs' attention, the magistrate
recommends dismissal of the second amended complaint and Rule 11
sanctions against plaintiffs in the amount of $100 per answering

defendant.
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On May 20, 1988, defendants Johnson and Jarman objected to the
report and recommendation for two reasons. First, it did not
address all of the grounds for dismissal raised by Johnson and
Jarman, including

(1) There is no private right of action under
Section 17(a) of the 1933 Securities Act:;

(2) Plaintiffs' civil rights claims do not allege
a constitutional violation and do not allege
conspiracy with the requisite particularity:

(3) Plaintiffs' fraud claims fail to satisfy the
particularity requirements of Rule 9(b) of the
Federal Rules of Civil Procedure; and

(4) Plaintiffs' RICO and RICE claims fail to
adequately allege the requisite elements of
those alleged violations.

Second, the amount awarded under Rule 11 ($100 per defendant) was
allegedly insufficient to compensate for their fees. They regquest
a sanction of $5,080.

On May 23, 1988, plaintiffs, through new counsel Robert M.
McDonald, objected to dismissal of the second amended complaint and
sanctions for the following reasons:

(a) [Tlhe basis giving rise to the recommendation
arose by reason of the negligence of prior counsel who
drafted the Second Amended Complaint and failed ¢to
correct the defects specifically enumerated by the
magistrate; (b) a litigant with a meritorous (sic) claim
should not be penalized by the inability of counsel to
properly state his claim and comply with simple procedur-
al rules; (c) the Magistrate's recommendation is moot
inasmuch as Plaintiffs have filed a Third Amended
Complaint which they are permitted to do without leave
of Court pursuant to Rule 15, F.R.C.P. inasmuch as no

3



responsive pleading has been filed; (c) the Third Amended
Complaint (a copy of which is attached) and the Memoran-
dum filed with this objection demonstrates that Plain-
tiffs have meritorous (sic) claims and that the problems
leading to the Magistrate's recommendation have been
corrected and are not dispositive of Plaintiffs' claims.

On May 26, 1988, defendants Dobson and Van Winkle objected to
the report and recommendation asserting that the Rule 11 sanctions
should be increased to include all reasonable fees and costs
incurred after the filing of the defective second amended com-
plaint. They regquest $3,284.00.

On June 8, 1988, defendants Johnson and Jarman moved 1) to
strike plaintiffs' objection to the report and recommendation
(together with the 3rd amended complaint), and 2) for further Rule
11 sanctions. They assert the following:

l. With regard to plaintiffs' Objection to Report
& Recommendation of the United States Magistrate,
plaintiffs chose not to offer any opposition whatsoever
to Johnson's and Jarman's Motion to Dismiss the Second
Amended Complaint prior to the Magistrate's determination
of that motion despite every opportunity to do so. The
objections they now raise, having never been raised
before the magistrate, should not be considered by the
Court.

2. With regard to plaintiffs' Third Amended
Complaint, plaintiffs have already used their one free
amendment under Rule 15 of the Federal Rules of Civil
Procedure and therefore have no right to file the Third
Amended Complaint absent leave of the Court. Further,
plaintiffs' claims in this action, as stated in the
Second Amended Complaint, have essentially been dismissed
with prejudice and therefore plaintiffs have no right to
amend their complaint without leave of the Court on that
ground as well.
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3. Plaintiffs, and particularly their counsel,

Robert M. McDonald, have filed their Third Amended

Complaint and Objection to Report & Recommendation of the

United States Magistrate with no basis in fact or in law

for filing those pleadings. Therefore, under Rule 11 of

the Federal Rules of Civil Procedure, defendants Johnson

and Jarman should be awarded their reasonable attorneys'

fees incurred in bringing this motion.

On June 10, 1988, defendants Dobson and Van Winkle likewise
filed a motion to strike. On that same day, state defendants' also
joined in Johnson's and Jarman's motion to strike.

Considering the case history and the failure of plaintiffs to
file a motion for leave of court to file a third amended complaint,
the third amended complaint is not properly before the court and
will not be considered. The court rejects plaintiffs' contention
that leave is not required because no responsive pleadings were
filed to the second amended complaint. Plaintiffs' Rule 15
opportunity to amend without leave was clearly used when the first
amended complaint was filed on February 12, 1987 without defen-
dants' consent and without leave of court. The court stretched the
bounds of propriety first by allowing a second amended complaint
after resolution of defendants' motions to dismiss was significant-
ly delayed due to failure of the plaintiffs to timely address the
magistrate's reports and recommendations, and second by granting
two subsequent motions to extend time to file an amended complaint.

In this situation, the contention that a third amended complaint,
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submitted May 23, 1988, some five months after the court's final
extended deadline, is allowed without leave of court and without
a proper motion is frivolous at best. The court grants Rule 11
sanctions in the amount of the reasonable expenses incurred in
moving to strike the third amended complaint, the amount of which
will be determined upon further hearing. Defendants' motions to
strike the third amended complaint are granted.

The court turns its attention to the second amended complaint
and whether it cures the defective claims the magistrate previously
recommended dismissing. If it does not, then, pursuant to the
court's ruling of November 25, 1987, these claims will be dismissed
with prejudice. Upon review of both the first amended complaint
and the second, the court concludes that the defects were not
curable or were not cured. The magistrate's report and recommenda-
tion of July 17, 1987, recommended dismissal of the claims of
plaintiffs Harris, EKansen, Nelson, Gordon, and MFT Mortgage
Company, found in the first, second, third, fifth, sixth, seventh,
eighth (as to its derivative claims), and eleventh claims of the
first amended complaint. The July 17th report and recommendation
also recommended dismissal of the fourth claim for failure to state
a claim, in that no private right of action exists under § 17 of
the Securities Act of 1933. The eighth (as to claims for direct

injury), ninth, and tenth claims were not recommended for dismis-
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sal. The eighth claim was asserted against "all defendants", the
ninth against the State of Utah only, and tenth against defendants
Weis, Sutton, Larsen, and Throndsen.

The court notes that the numbering of claims in the second
amended complaint corresponds to the numbering of claims in the
first, with one exception. The ninth claim in the first amended
complaint is abandoned in the second and therefore claim ten in the
first amended complaint corresponds to claim nine in thé second.
The only claim which follows the ninth claim in the second amended
complaint is not numbered but corresponds to claim eleven of the
first amended complaint.

The magistrate's report and recommendation of July 23, 1987
recommended dismissal of all claims against the State of Utah and
its officers in their official capacity.

The magistrate's report and recommendation of August 10, 1987
recommended dismissal of the remaining claims found in the eighth
claim (as to claims for direct injury) against the "non-state
defendants" for failure to state a claim, i.e., failure to plead
tﬁe elements of the claim with the requisite particularity. 1It
also recommended dismissal of all claims of MFT Mortgage Company,
since the latter could not assert derivative claims (not being a
shareholder of any party) and asserted no claims for injury

directly to itself. The issue of whether the eighth claim (as to
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claims for direct injury) states a claim against the state defen-
dants in their individual capacities remains open.

The claims of the first amended complaint which were not
susceptible to curative amendment by plaintiffs Hansen, Nelson,
Gordon, and MFT Mortgage Company and which have been recommended
for dismissal under prior reports and recommendations adopted by
this court are the first, second, third, fourth, fifth, sixth,
seventh, eighth (as to derivative claims), ninth, and eleventh
claims. The claims of the first amended complaint which were not
susceptible to curative amendment by plaintiff Harris are the
fourth and ninth claims. The claims susceptible to curative
amendment by plaintiff Harris are the derivative claims found
within the first, second, third, fifth, sixth, seventh, eighth and
eleventh claims, but only upon condition that plaintiffs 1) make
demand upon Citizens Bankshares, Thrift Holding Company, and
Charter Thrift & lLoan to bring a derivative action on behalf of
Thrift Holding Company and Charter Thrift & Loan; 2) obtain
permission of the state court supervising the receivership of
Thrift Holding Company and Charter Thrift & Loan to bring suit on
their behalf or against the receiver; 3) verify the second amended
complaint; and 4) join Citizens Bankshares, Thrift Holding Company,
and Charter Thrift & lLoan as parties. The eighth claim (as to

direct injury claims) remains in place against the state defendants
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in their individual capacities; against the non-state defendants
it is recommended for dismissal absent amendment sufficient to cure
its pleading deficiencies. The remaining claim not recommended for
dismissal is the tenth claim, which is plaintiff Harris' claim for
defamation against defendants Weis, Sutton, Larsen, and Throndsen.

The state defendants are: Elaine B. Weils, George R. Sutton,
State of Utah, Darwin M. lLarsen, R. Scott Baker, Mary Amidan, and
Robert S. Gale.

The non-state defendants are Stanley A. Anderson, Robert B.
Beckstead, Mirvin D. Borthick, Dean G. Christensen, Richard A.
Christenson, W. Harold Dobson, John A. Firmage, Jr., larry E.
Grant, larry R. Hendricks, Robert L. Howe, Carl A. Hulbert, Edward
M. Jamison, John C. Jarman, Russell B. Jex, Charles E. Johnson,
Irene Jorgensen, Fred S. Kohlruss, Ronald C. lease, T. Kay Lyman,
Paul A. Miller, Richard D. Paul, Richard M. Robinson, E4d H.
Throndsen, Richard A. Van Winkle, Dr. Terry Warner, First Security
Corporation, a corporation, First Security Financial, and Does 1
through 40. The second amended complaint adds Thrift Holding
Company and Charter Thrift and Loan.

Plaintiffs do not contend that the second amended complaint
cures the defects in the first. To the contrary, plaintiffs'
counsel "acknowledges that the Second Amended Complaint is defi-

cient in many respects and unresponsive to the directives of the



magistrate." (Plaintiffs' Memorandum in Support of Objection to
Magistrate's Report and Recommendation, March 23, 1988, p.4).
Plaintiffs' counsel relies instead on a subsequent submission on
May 23, 1988 of a third amended complaint which he asserts he can
file without 1leave of court despite 1) the court's ruling of
November 25, 1987 allowing plaintiffs until December 21, 1987 to
file an amended complaint and requiring that plaintiffs be notified
of the court's decision and 2) plaintiffs' counsel's own motions
for extension of time to file the second amended complaint. The
court therefore concludes that the second amended complaint was
not well grounded in fact or warranted by existing law. According-
ly, the court grants defendants' motion for Rule 11 sanctions
against the plaintiffs in the amount of the reasonable expenses
incurred because of the filing of the defective second amended
complaint, including a reasonable attorney's fee, to be determined
upon further hearing.

Upon the basis of the foregoing,

IT IS HEREBY ORDERED that the first, second, third, fourth,
fifth, sixth, seventh, eighth (as to derivative claims and as to
direct claims against the non-state defendants), mninth, and
eleventh claims of the amended complaint, together with the
corresponding claims of the second amended complaint, are dismissed

on the merits and with prejudice.
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IT IS FURTHER ORDERED that all claims against the State of
Utah and its officers in their official capacities are dismissed
on the merits and with prejudice.

This order does not dismiss the eighth claim of the amended
conplaint as replaced by the eighth claim of the second amended
complaint, insofar as it asserts a claim against the state defen-
dants in their individual capacities, nor does it dismiss the tenth
claim of the amended complaint as replaced by the ninth claim of
the second amended complaint. Aside from these exceptions, all
claims and this entire action are hereby dismissed on the merits
and with prejudice as to all defendants. Defendants are entitled

to their costs.

DATED this __3s~ day of _é?&_, 198_¢.

BY THE COURT:

DAVID SAM
U.S. DISTRICT JUDGE
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Suite 4004

Salt Lake City, UT 84101

Henry S. Nygaard, Esqg.

BEASLIN, NYGAARD, COKE & VINCENT
333 North 300 West

Salt Lake City, UT 84103

Allen M. Swan, Esgq.
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