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IDENTITY OF AMICUS CURIAE
WORKERS8' COMPENSATION FUND OF UTAH

The Court has granted the motion of the Workers!
Compensation Fund of Utah to appear as amicus curiae for the
Purpcses of supporting plaintiff Kenneth Sullivan's Petition
for Rehearing. Section 3S5-1-46 U.C.A. reqguires all
employers in the State to secure payment of workers
compensation benefits by purchasing Private insurance,

qualifying as a "self-insured" Oor by obtaining insurance

from the Workers' Compensation Fund of Utah., (Hereinafter
"WCF") WCF is a "...nonprofit, self-supporting, guasi-
public corporation..." (Secticn 35-3-3(1) (a) U.C.A.] whose
purpocse is to "...insure Utah employers against liability

for compensation based on job-related accidental injuries
and occupational diseases; and...assure payment of this
compensation to Utah employees who are entitled to it,..nm

(Secticn 35-3-2(1) (b} (i) and (1i)}. WCF is charged by its

enabling legislation to "...provide workers' compensation
insurance at an actuarially sound price..." (Section 35-3-
4(1) U.C.A.] WCF provides workers' compensation coverage

for in excess of 25,000 Utah employers or approximately 85
percent of the gross number of employers in the State of
Utah. Those 25,000 employers employ approximately 260,000

Utah workers. (See affidavit of Rodney C. Smith, Vice



President, Workers' Compensation Fund of Utah, Appendix 1
hereto.) Because of the breadth of its involvement with the
Workers' Compensation Act of Utah [Section 35-1-1 et seq. ]
and the Occupational Disease Act of Utah [Section 35-2-1 et
Seq.], WCF believes its input may be of assistance to the
Court in determining whether to grant Kenneth Ray Sullivan's
Petition for Rehearing.

WCF has further interest in the outcome of the Supreme
Court's decision herein. It is the workers' compensation
insurance carrier for the third-party defendant, CCC&T, 1in
the case of Brown vs. Bowman & Kemp Steel and Supply
Company, Inc., et al. vs. CCC&T, Inc., Supreme Court No.
910082 which was consolidated with Sullivan for oral
argument. WCF has provided the defense for CCC&T, Inc. as
is required by its policy of insurance.

WCF's concern with the Sullivan opinion is essentially
two-fold:

1. This Court has not had the opportunity to

adequately review the intent of the 1986 Legislature

from members of the legislature. Most particularly the

intent of S.B. 64's principal sponsor, Senator Haven J.

Barlow and Co-Sponsor former Senator Paul Rogers as

well as others. That information is provided by

affidavits attached hereto.




2. The majority did not address constitutiocnal issyes
which materially impact the balancing cof rights ketween
employers and employees as contained in the Workers
Compensation Act of Utah §§35-1-1 et seq. U.C.A. which
will likely result in challenges to the "exclusive
remedy provision" of §3%-1-g0 U.C.A., the subrogation
rights of employers and their insurance carriers
contained in §35-1-62 U.C.A. and the Workers
Compensation Act in its entirety. There are seven
years worth of cases now pending at the trial court
level in which such issues have been and will be raised
with many mcre to come before the Utah Legislature can
take any action as Suggested in Sullivan. This Ccourt
should use its discretion to order those issues fully
briefed now to aveid the explosion of litigation which
will undoubtedly result by leaving those issues open.

STATEMENT OF THE ISSUES

The Court is referred to IDENTITY OF AMICUS CURIAE

immediately preceding and the brief of Plaintiff Sullivan in
support of the Petition for Rehearing filed
contemporaneously herewith.

STANDARD OF REVIEW

Pursuant to Rule 35 of the Utah Rules of Appellate

Procedure, the Court has within its discretion to grant a




Fetition for Rehearing if the Court ...has ocverlocoked or
nisapprehended. ..points of law or fact..."

DETERMINATIVE STATUTES AND CONSTITUTIONAL SECTIQONS

Ltah Workers' Compensation Act Sections 35-1-1 et seq.

U.C.A. (Appendix 2)

1. Section 35-1-60 U.C.A. Exclusive remedy against
employer, or officer, agent or employee...

2. Section 35-1-62 U.C.A. Third-party and Subrogation
rights.

Utah Liability Reform Act Sections 78-27=37 tg 78-27-413
U.C.A. (1986) (Appendix 3)

Constitution of the State of Utah

1. Article I, Section 11 - Open Courts.
2. Article I, Section 24 - Uniform Operation of Laws

3. Article XVI, Section 5 - Injuries Resulting in
Death.

STATEMENT OF THE CASE

Refer to Sullivan's brief in support of Petition for
Rehearing. Also, see the Court's summary of same in its
decision in Sullivan v. Scoular Grain et al., 211 U.,A.R. 8
(April 22, 1993). (Appendix 4)

SUMMARY OF WORKERS COMPENSATION FUND ARGUMENT

See IDENTITY OF AMICUS CURIAE hereinabove where a

summary of the arguments is included.




ARGUMENT
1. THE SUPREME COURT OF UTANH SBHOULD GRANT A
REHEARING IN LIGHT OF THE CLEAR PRONOUNCEMENT
OF LEGIBLATIVE INTENT CONTAINED IN THEE
LANGUAGE OF THE TORT REFORM ACT OF 1986 AND
THE AFFIDAVITS OF SPONBORS OF THE LIABILITY
REFORM ACT OF 1986.

The Workers Compensation Fund refers the Court to
Sullivan's brief herein and also the brief of third-party
defendant CCC&T in the case of Brown vs. Bowman & Kemp et
al., Supreme Court No. 910082 which is still pending a
declsion. The Fund asks the Court to reexamine the issue of
Legislative intent in light of the information provided
herein,

S.B. 64, the Liability Reform Act of 1986 was presented
by Representative Jack F. DeMann as the House Sponsor.
Representative DeMann explained to his colleagues:

---The reason we have a substitute bill is because

originally S.B. 64 attempted to change more of the

laws than joint and severable [(sic)! ... [Tlhrough
seven hours of Senate Committee hearings the
proponents of the bill made several accommodations
to the plaintiffs' bar...The point that I am

making or trying to make at this time is that

concessions have been made...

Representative DeMann emphasizes by affidavit that the

Legislature did not intend to affect Utah's workers'

compensation system in any way whatsoever. (See Appendix 5,

! Representative DeMann's uae of the term geverable ia meant to be

Several,



affidavit of Representative Jack F. DeMann; and Appendix 6,
Excerpt of Taped Floor Debates, Utah House of
Representatives, February 26, 1986, General Session.)
Senate sponsors of the Liability Reform Act of 1986
(codified as §§78-27-37 through 78-27-43 U.c.a., 1986)
amplify on what was discussed during the seven hours of
debate 1n the Senate and express the clear intent of the
1986 state Legislature that employers conduct was nct to he
compared to that of "defendants" and injured employees

seeking a third-party recovery:

s de de v de ok ek

2. I was principal sponsor of Senate Bill &4
(hereinafter S.B. 64"), a proposed Liability
Reform Act. After my bill's initial version was
drafted and circulated among legislators and
interested parties, I became aware that the State
Insurance Fund (now known as the Workers
Compensation Fund of Utah, hereinafter "WCF") and
others had serious concerns about the affect the
proposed legislation would have on the Workers'
Compensation Act of Utah (Sections 35~1-1 et seq.
U.C.A.). We did not want to disturb in any manner
the present procedures and operation of the WCF or
Utah's workers' compensation system.

J. The concern with the original versions of
S.B. 64 as expressed to me by those parties was
that the language might permit comparison of an

employer's “fault'" in arriving at verdicts in
third-party lawsujts.

* %k dk ok ok

5. Therefore, after further discussions with
interested parties and other legislators, S.B. 64
was amended to address those concerns. As part of




those changes, the term "defendant" was then
limited by definition to "...those not immune fronm
suit."” (Section 78-27-37 U.C.A.).

6. To leave no doubt of the relationship of
the Liability Reform Act of 1986 to the Workers
Compensation Act, S.B. 64 included as preoposed
Section 78~-27-43 U.C.A. the language that nothing

in the Act was to "...affect or impair...the
exclusive remedy provisions of Title 35, Chapter
l."

LE R B2 X

9. It is my eopinion that the Legislature
intended that employers be excluded from any fault
comparison so as not to alter the Workers
Compensation Act because their responsibility for
their injured employees was alread rovided for
in the Act. The Legislature did not want to do
anything that would affect the balance between
injured workers' and employers' rights as
contained in the Workers' Compensation Act of
Utah. Specifically, the Legislature did not want
to affect the "exclusive remedy" protection of
Section 35-1-60 U.C.A., the cost to employers of
providing no fault workers' compensation benefits
for their employees, or the subrogation right of
Section 35-1-62, U.C.A.

(Affidavit of Senator Haven J. Barlow attached as Appendix
7) (Emphasis added.)

Co-sponsor for S.B. 64, former Senator Paul Rogers?,
echoes Senator Barlow's statement;

ddkdkdkkk

4. I have reviewed the affidavit dated the
19th day of May 1993 of Senator Haven J. Barlow
concerning the intent of the 1986 Legislature

2, Former Senator Rogers has a contract with the Workers' Compensation

Fund of Utah to ag@ist the Fund in mattars dealing with the Legislature.



(hereinafter the "Legislature") in passing the
Act. From my personal knowledge I concur that my
intent and that of the 1986 Legislature was as
stated by Senator Barilow.

5. Also, I have read the Supreme Court of
Utah's decision in the case of Sullivan vs.
Scoular Grain Company of Utah, et al., Utah
Supreme Court No. 910482. The majority opinion
therein determined a legislative intent contrary
to my intent as a sponsor of the legislation and
contrary to the intent of the Legislature. It was
never the intent of the Legislature for the
injured employee to bear the burden of the
employer's conduct alone by having the third-party
damages reduced by the employer's proportionate
"fault" and then requiring the injured worker to
reimburse the employer the full amount of the
subrogation allowed by Section 35-1-62 U.C.A. of
the Workers Compensation Act of Utah. Rather, the
amendments which became a part of the Act were
designed to make it clear that the emplovyer's
conduct was not to be compared to that of the
injured em ee and e de da 8) i civi
lawsuit. The emplover's responsibility for all

their injured emplovees was provided for by their

participation in the no-fault workers compensation

system.

(Affidavit of former Senator Paul Rogers, Appendix 8)

(Emphasis added.) (See also the affidavits of the following

legislators: Senator Arnold Christensen, current President

of the Senate; Senator Stephan J. Rees; Senator Eldon A.

Money; Senator Blaze D. Wharton; Representative James

Yardley; Senator John P. Holmgren; and Representative Brent

H. Goodfellow; Appendix 9.) (See also Affidavit of Dennis

V. Lloyd from Brown, supra., Appendix 10)




It is not sufficient to leave it to the legislature to
correct any deficiency or lnaccuracy in the Court's
interpretation of legislative intent, as the Sullivan
majority suggested regarding the inequities attending
application of the reimbursement provisions of the Workers'
Compensation Act in conjunction with this interpretation of
the Liability Reform Act of 1985, See Sullivan, 211 U.A.R.
§, 12 {April 22, 1993). There can be no legislative remedy
to Mr. Sullivan in this case, as any action by the
legislature will come too late to assist him.

Similarly, since any legislative correction of this
error will most likely have prospective application only, it
will provide no remedy to the myriad of plaintiffs whose
cases have accrued in the seven Years since the enactment of
the Liability Reform Act of 1986, The hundreds or possibly
thousands of cases presently pending, accrued or vet to
arise will be adversely affected by this decision without
benefit of the correction when the legislature acts to
reaffirm the legislative intent misconstrued by the majority
herein,

The Worker's Compensation Fund urges this Court to
reexamine its interpretation of the legislative intent
behind the 1986 Act, and to modify its decision to conform

to the legislative intent so unambiguously stated.



2. THE UTAH SUPREME COURT SHOULD GRANT A
REHEARING TO CONSIDER THE CONSTITUTIONAL
IS8BUES IT DID NOT ADDRESS IN ITS OPINION
EXPRESSED HEREIN BECAUSBE: CONSTITUTIONAL
ISSUES WERE RAISED BY THE PARTIES8; CONFUSION
AND UNNECESSARY LITIGATION AT THE TRIAL COURT
LEVEL WILL BE AVOIDED; AND S0 AS NOT TO UPSBET
THE CONSTITUTIONAL BALANCE OF THE WORKERS
COMPENSATION ACT OF UTAH.

The majority in Sullivan does not address any
constitutional issues. The Court will recall at oral
argument leave was granted the parties to supplement the
briefing. 1In basically an outline form, the parties
presented argument regarding constitutional issues.

The Utah defense bar is already advising its clients
that Sullivan is a landmark decision in which the workers'
compensation will be materially altered either judicially or
legislatively. (See letter dated April 28, 1993 from Tim
Dalton Dunn and Kendall P. Hatch to their clients, Appendix
11) Virtually every tort liability case originating from a
work-related injury stimulates the constitutional issues we
can only outline herein. The Fund urges the Court to assist
the trial courts of Utah to avoid the delays and the
burdensome litigation costs the parties in all such cases
will incur.

The Workers Compensation Act of Utah provides a

fundamental balancing of rights between employers and

employees. (See Appendix 12, Workers'® Compensation Act, A

10



careful Balancing of Constitutional Rights) Each gave up
the right of a civil trial by jury to adjudicate their
respective rights. The replacement for each is the Workers'
Compensation Act of Utah. The Utah Act like those
throughout the United States went through a refining process
to establish a constitutional quid pro quo. See discussions
©n constitutionality contained in Industrial Commission of
Utah v. Dpaly Mining Co., 172 P. 101 (Utah 1918); Cudahy
Packing Co. v. Parramore, 263 U.S. 418, 44 S. Ct. 153, 68 L.
Ed. 366, (1923); and Cudahy Packing Co. v. Industrial
Comm'n, 60 Utah 161, 207 P. 148, 28 A.L.R. 1394 (1922),
aff'd, 263 U.S. 418, 44 S. Ct. 153, 68 L. EQ. 366 (1923).
The Sullivan decision materially changes that balance.

Among other things, the changes include:

1. FAIRNESS. It is myopic to require the
determination of an employer's fault in the third party
civil litigation which is commenced by an injured worker.
Such a result focuses on issues of fairness within only of
two competing legal sub~-systems, this is from the
perspective of third party defendants in a civil action. To
truly focus on the appropriate administration of justice,
the Supreme Court must step back and consider the
equilibrium which the Utah Legislature has established

between workers compensation as an entitlement system for an

11



industrial injury and civil litigation as a mechanism to
obtain redress for negligent conduct. The Legislature of
the State of Utah determines and correlates such issues of
equity between competing legal systems. Thus, legislative
intent is key and the Court should make every effort to rule
in such a way as to promote the smooth administration cof not
cne but both systems. 1In that light, Justice Stewart's
dissenting opinion is clearly the correct view of the issue.

2. CONSTITUTIONAL BALANCING. The heretofore equitable
balance of rights and remedies of Utah's workers
compensation system will be damaged by the Sullivan majority
opinion as:

A. The quid pro quo received by workers will ke
changed...recoveries in third party litigation will be
reduced because of the employer's negligence, yet the same
employer still enjoys a full statutory lien which will
Create a "chilling effect” on injured employees bringing
legitimate cases;

B. The quid pro quo received by employers will be
changed...in third party matters employers will be routinely
Jjoined or feel compelled to join as defendants and subjected
to a process where the determination of their percentage cf

fault is mandated. To maximize their subrogation recovery

12




and to protect thelr reputation, defense costs must be
incurred.

C. Heretofore predictable administrative
practices and legal principles which promote the efficient
and effective operation of Utah's no fault workers
compensation system will be called into question...

—-There will be an effort to amend Section 35-1-62
U.C.A. as per Justice Durham's discussion the majority
cpinion.

--There will be an incentive for injured employees
to attempt to breach the exclusive remedy of workers
compensation as the employee's third party recoveries will
be reduced and a determination of employer fault will be
mandated in third party litigation.

-—The once nonadversarial relationship of employer
and employee while the employer is actually the “trustee" of
the employee's cause of action against third parties will be
turned into a massive conflict of interest the employer will
be torn between defending itself and representing the
interests of the injured employee against third parties.

The Court of Appeals has been called upon in recent
yYears to determine issues concerning the Constitutionality
of statutes of repose and of limitation contained in the

Workers Compensation Act of Utah, §§35-1-1 et seq. U.C.A.
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and the related Occupatiocnal Disease Act of Utah, §§35-2-:
et seq. See Wrolstad V. Industrial Commission, 795 P.24
1138 (Utah App. 1990); Velarde v. B4. Of Review of Indus.
Com'n, 831 P.2d 123 (Utah App. 1992; Avis V. Board of
Review, 194 Utahn Adv. Rep 57 (Utah App. 1932} ; Middlestadt
v. Industrial Commission, 210 Utah Adv. Rep. 47 (Utah App.
1993); Hales v. Industrial Commission, Utah Advy. Rep. 16
(Utah App. 1993). In each instance, the Court of Appeals
discussed the role of the oOpen Courts provision cf the Utah
Constitution in the Workers! Compensation Act context?! and
applied the test enunciated by this Court in Berry v. Beech
Alircrart Corporation, 717 P.2d 670 at &80 (Utah 1985)
First, section 11 is satisfied if the law provides

an injured person an effective and reascnable
alternative remedy "by due course of law" for

Substantially equal in value or other benefit to
the remedy abrogated in providing essentially
comparable substantive Protaction to one's person,

property, or reputation, although the form of the
substitute remedy may be different,
v % % v ok o &k

Utah Constitution, Article I, sSection 11 - Open Courts

All courts shall be open, and every
person, for an injury done to him in his
person, property or reputation, shall have
a4 remedy by due course of law, which shall
be administered without denial or
unnecessary delay; and no person shall be
barred from prosecuting or defending
before any tribunal in this State, by
himselr or counsel, any civil cause to
which he ig a party.




Second, if there is no substitute or alternative
remedy provided, abrogation of the remedy or cause
of action may be justified only if there is a

clear social or economic evil to be eliminated and
the elimination of an existing leqal remedy is not
an arbitrary or unreasonable means for achieving
the objective.

(Emphasis Added)

The Court should apply the Beech two prong test to the

statutes affected herein.
Further, Utah Constitution, Article I, Section 24,
Uniform operation of laws® and Utah Constitution Article

AVI, Section 5 - Injuries resulting in death® - must

ultimately be examined as well. The Court should remember:

The plain language of article XVI, §5 .
compel({s) the conclusion that (al ...[{s]tatute is
unconstitutional insofar as it purports to bar the
heirs of a [deceased person] ... killed as a

result of ...[another's] ... negligence from
bringing a wrongful death action against the
(alleged tortfeasor) ... The constitutional

provision was directed at preventing the
Legislature from abolishing a right of action for
wrongful death, whether in a wholesale or
piecemeal fashion.

Malan v. Lewis, 693 P.2d 661 at 667 (Utah 1984) (Guest

Statute) as cited in Berry v. Beech Aircraft, 717 P.2d 670
at 683-685 Utah 1985)

‘. "all laws of a general nature shall have uniform
cperation.”

. rThe Tight of action to recover damages for injuries reagulting in
death, shall never be abrogated, and the amount recoverable shall not be
subject to any statutory limitation, except in cases whers compensation for
injuries resulting in death is provided for by law.

15



The standard enunciated by Justice Zimmerman in
Condemarin v. University Hospital, 775 P.2d 348 (Utah 19883)
(at pg. 368) that the more important the constitutional
right infringed upon, the greater the burden 1s on the
proponents of the limitation to show its constitutionality
must be applied to this case.

-..The burden then is upon the proponents of the

legislation's validity to demonstrate that its

restrictions on those rights are carefully drawn

and supported by weighty ccnsiderations.

The constitutional issues were introduced in this
action by defendants. Having opened those issues for
consideration, defendants now claim Sullivan and the Fund as
amicus curiae should be precluded from discussing the
constitutional issues.

Even if the defendants had not cpened the area of
constitutional examination of the Liability Reform Act, the
Court should use its discretion to have such arguments fully
briefed because this case presents exceptional
circumstances. {[See, State v. Archambeau, 820 P.2d 920
(Utah App. 1991) and the cases cited therein.] That is
especially true when this matter comes to the Court not as a
final determination of all of the issues presented but

rather from a certification from the Federal District Court

of rather narrowly defined issues.

16




CORCLUSION
The Workers' Compensation Fund of Utah as Amicus Curiae
requests the Supreme Court to grant Sullivan's Petition for

Rehearing. There are essentially two bases for this

request. First, the Court did not have the opportunity to
fully examine evidence of the 1986 Utah Legislature's actual

intent regarding the Liability Reform Act of 1986, There

was extensive discussioen regarding concerns the plaintiff's

bar of the State had with the original language in S.B. &4.

The affidavits of the legislators attached hereto make it

clear that those concerns were resolved by making sure that
employers' conduct is not to be compared with that of the

plaintiff and nonemployers,

Second, the Fund believes this Court should directly
address the constitutional issues raised or inferred in
Sullivan and the companion cases of Brown, supra. and Jodi
Dahl vs. Kerbs et al., Utah Supreme Court No. 910372 which
were consolidated for oral argument. Those issues have a
material bearing on the constitutional quid pro quo balance
of the Workers' Compensation Act. The trial courts need
this Court's direction to avoid needless delay and costs to

the parties.
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DATED this 20th day of May, 1993

CALLISTER, DUNCAN & NEBEKER

/;{
9 o
By: QZ;%@%@&&??) Z€é;Z‘/éZf

James R, Black ’
s

7

/
woxi&zés COMPENSATION FUND OF UTAH

By: & ipag Ll \ZZQ’w/

Dennis V. Lloyd, Jeréral Couns sl

Attorneys for WofKers Compensation
Fund of Utah
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APPENDIX 1

Affidavit of Rodney C. Smith

Workers Compensation Fund of Utah



Dennis V. Lloyd, #1084
Attorney at Law

392 East 6400 South

Salt Lake City, UT 84107
Telephene: (801) 288-8060

IN THE SUPREME COURT OF THE STATE OF UTAH

KENNETH RAY SULLIVAN,
Plaintiff,
V.

SCOULAR GRAIN COMPANY OF UTAH;
UNION PACIFIC RAILROAD COMPANY,
a UTAH CORPORATION; THE SCOULAR
COMPANY, ROBERT O’BLOCK, and
GORDON OLCH, dba FREEPORT
CENTER ASSOCIATES; TRACKMOBILE,
INC., a GEORGIA CORPORATION,
FORMERLY KNOWN AS WHITING CORP.;
THE DENVER AND RIO GRANDE
WESTERN RAILROAD COMPANY, a
SHORT LINE RAILROAD COMPANY, a
DELAWARE CORPORATION; OREGON
SHORT LINE RAILROAD COMPANY,

a UTAH CORPORATION; UTAH

POWER & LIGHT COMPANY, a

UTAH CORPORATION; AND G.W.

VAN KEPPEL COMPANY, a

MISSOURI CORPORATION,

Defendants.

¥ * ¥ % X % * * X X * % N * ¥ % R F R R TN

AFFIDAVIT OF

RODNEY C. SMITH

IN SUPPORT OF WORKERS
COMPENSATION FUND OF
UTAH'S MOTION TO APPEAR
AS AMICUS CURIAE

Utah Supreme Court No. 910482

Comes now the Affiant, Rodney C. Smith, being first duly sworn, deposes and says:

1. Affiant has been employed by the Workers Compensation Fund of Utah,

hereafter WCF, for over ten years and currently serves as Vice President.



2. Affiant by reason of his capacity as Vice President and in the normal course
of his duties has personal knowledge of the WCF's operations, as well as statistical data
related to such operations, and WCF's legislative interactions.

3. WCF provides worker's compensation insurance coverage for approximately
25,000 Utah employers or about 85 percent of the total number of employers in Utah.

4. WCF covers some 260,000 workers employed by the Fund's 25,000 insured
policyholders.

5. Afflant has personal knowledge that the effective operation of Utah's
workers' compensation system relies on a delicate balancing of rights between employers
and employees. A major component of that equation is the quid pro quo exchanged by
employers and employees whereby an employer provides statutorily mandated benefit
entitlements to injured employees in exchange for exclusive remedy protection from civil
suit.

6. Any judicial decision which discusses the wisdom, viability, or operation of
the exclusive remedy simultaneously impacts the very foundation of Utah’s workers’
compensation system. By allowing an employer’s negligence to enter into the
determination of third party civil liability and by further calling into question the equity of
an employer’s subsequent lien right under UCA 35-1-62, the Supreme Court has set the
stage for a needless disruption of the historical equilibrium of Utah’s workers’
compensation system.

7. Any major change in the workers’ compensation system either judidaily or
legislatively raises the probability of an increase in insurance premjum rates or a reducticn

in benefit entitlements with the ultimate potential of a collapse of the system whereby




employees will once again be able to sue their employers civilly when a workplace injury

OCCurs.

z r

Vs —/-&
Dated this - day of May, 1993.

Rodney C. Sith
Vice President
Workers Compensation Fund of Utah

Subscribed and sworn to before me this ﬁZL day of May, 1993.

53~ e S A PONY SRED SN FEER S S G SIS GEN S 1

NOTARY PUBLIC
DEBRA A, NELSOH | ,Q,/)w, A Fbesn

2323 East 2880 South
Salt Lake Clty, Utah 84109 | Notary Public

My Commussign Expiras 2/5/95 |
STATE OF UTAH : Residing at M %&»/&b M

My commission expires 5’“/ (/ ‘?5—

FAPALLEN\DVLSULLI AFF






APPENDIX 2

Section 35-1-60 U.C.A.

and

Section 3%5-1-62 U.C.A.



35-1-n8 CABUR L INGUSTRIAL COMMISSION
NOTES o DEUISTONS

Notice and opportunity to be heard.
o - . -

TRANL AT Swurd Has newrn

[BHERNEEY B S Tt B T T S TP DAL Wmena s Sing RTINS

Tral i L AT TR SR S emplover poty e and an GOPOTTUNLY +
TRGPTLNILY ) R g : : SoevReart Depser & R W RE +v irna
TR L b et B ns e slTe Pamrng T4 Utah 1k 07T p EDREI I

POLLATERAL REFERENCES

Colse o 100 Ul S Wik e < Lamper<a- Kev Numbers. — Worker, Compensation
Lion v us = 17h5

35-1-60. Exclusive remedy against employer, or officer.
agent or emplovee — Occupational disease ex-
cepted.

The right to recover COMPENsAtion pursuant to the provisions of this ritle for
Injuries sustained bv an emplovee, whether resulting in death or not, shall be
the exclusive remedy against the emplover and shall be the exclusive remedv
4gainst any otficer. agent or emplovee of the emplover and the liabilities or
the employer imposed by this act shail be in place of any and all other civi]
liability whatsoever. gt common law or otherwise, to such emplovee or to his
spouse. widow. children. parents, dependents. next of kin. heirs. personal rep-
resentatives, guardian. or anv other person whomsoever. on account of anv
accident or injury or death. 1y any wav contracted. sustained. aggravarted or
incurred by such emplovee in the course of or because of or arising out of his
employment. and no action at law may be maintained against an empiover or
agamst any officer. agent or emplovee of the emplover based upon any acci-
dent. imury or death of an emplovee. Nothing in this section. however. shail
prevent an employvee ‘or his dependents: from filing a clarm with the indus.
trial commission of Utah for compensation in those cases within the provi-
stons of the Utah Occupational Disease Disability Act. as amended.

History: L. 1917, ch. 100, § 76; C.L.. 1917, {tah Occupational Dizease Disabihity Law,
Y3132 L1921, ¢ch. 67,y 1. R.S. 1933 & C. & 35.2.1 et seq.
1943, 42-1.57. L. 1949, ch, 32, § |. Meaning of "this sct”. _ See the note un-
Cross-References. — Employment of chii der the same catchline tollowing + 35.1-48
dren. § 34-23-1 et seq

NOTES TO DECISIONS
ANALYSIS

Campulsery.

Effect of no-fault insurance

Emplover

Exciusiveness of remedy

—Minor engaged in hazardous empluvment
Farmers und domesties

Huspital charges,

Indemnification awreement between emplover and thirg party.
Indemnity agreement,

[ntentional tort.

Juint venture.
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er,
2X-

WORRE RS COMPENSA Lo B l-mn

ooy o Ry partee
Nt sand wdedquiaes o e
Mo oy by emplovee of e

Compulsory.

Utah Workmen < Uampensation Aet - com
pulzory and not elective Loviato v Beatree
Frood= 22 Utan 2d 3710 434 Pood U2 Toeg

Effect of no-fault insurance.
e Noofaalt Imsuranes At

Yoaladr e e id not wuperaedse o

G S XS U

DIV LSIGN S DB To N HFTes T
sericle aectdents <gtfersd on the o
doempanvent ML Fraehn Ine v Otloeen,
Sdm Pl e Utah 14975

Emplover,

Worker wus emplovee of cable televiann
SOmDANY. (s subsidiary s ad s conated pan
et puepases of the exclusive remedy peave
¢ othe Dtah Waorkmen © Compensatien
AU whners the cable televieion CSOMPLTY . Gs
Pact of its management tvie grouped Gl eme
plovers toetner under s direct control ana
whers the worker's Mme <heets and checks
avre muinaged by the cable television com.
pany Freund v. Utah Power & Light, 6
Supp. 272 00y Utah 19875

sinns~

v

Exclusiveness of remedy.

Lrieler “his section when the ITHUTY 15 calsed
b thie redinzent avt of the empiover, ne wei il
mlAcenduet being claimed . the oneured e
purvee roowhen the tnoury causes death,
Ieuendents must be content 1o dccent the vom-
persation previded by the wer Halling v In-
dustrial Common, 71 Utab 112 263 P 7=
1927

Sinee the vnactment of the Workmen ' (om-

pensation Act 1n 1917, the exclusive remedy of

wn emploves who 15 ingured 1n the course of his
emopoarent s the nght to recover the CcoOmpen-
mitienprovided forinothe act 3 3511 ot ey
Murray v Wasarch Grading Co . 73 Utah 430
SO P 0 1829 Dirtega v Salt Lake Wt
Woen Laundry. 108 Utah 0 158 P od =3
13450

Frpluvee of rairoad was not precluded from
fiung clm for compensation by appiication
tiled under Federal Employers’ Liatniity Act
on vround of election since emplovee did not
huave two remedies but only ane: INjury was
imctrred while he was engaged in interstate
cotnmerce. s remedy was under Federai Fm-
pluvess” Labiitty et and of not. .t was under

state et Drah [daho Cent RE v Incisirg
Cotnrmn <8 U tah A6 33 P2d =42 4 A 2
1423 - 1ot

Ther soctim abropates emplivee s common
S PIEND DSl empiover T inres <atferes

S0l employment except where
SITRL e s S RIeeT T ER1E a0t GE oo
LW TR ety 1 "”'lD]\)\"‘l’ 15 f‘X_DTl“'\\'J"v TS e
Masicr v Unired States Smeitine Ret w M.
DU b DY 18T P o] RIY aoped)
HISHIE S0 U Al =BB BY S U 1Ryl L
Fd i s

The- <ection makes it clear that this chapter
= the exclusive vohiele for recovery of compen
satlon tor mnpury or death, against the cmplover
and vther emotvees 1o the exelusion of e
and .l cther coal bty whatsover, ot com.
UL LA T otherwise, and that ot bars al) ey
L Kin o dependents, or AnVOne else. frem
USING ATV DT MedNs of TECOVETY Lralr.sl o
plovers and others named 0 and oovered o
the Act than the Act stzelf Mormll v J & M
Vomatr Co L 635 P od S8 Utah 1981

— Minor engaged in hazardous employ-
ment.

Even it o« nunor emplovee 15 imjured whije
ensawed o bacardous emplovment i vioiaton
St B2 20 prahiincine ohe ermplovmens o
THOGES L1 naZardels secUDaonsg, che minor <
eNCUsv e Demeay ts through thes chapter anid
e manor cannnt void her emplovment con-
travtand sue n tort Bingham v Lagoon Corp
TUT R 2d BT~ Utah 1985

Farmers and domestics.

Farm Liborers and domestic servants, in the
event ot oan acaident or injury. are entitled to
pursue their common-law remedies tnin oc-
tion ardinat the empiover hecause thev are vy
cepted trom o the act by 33 35142 and 35H-1 43
Murrav v Strike. T Utan 1180 28T P ouuo

ikt

Hospital charges.

The onov power given the Industrial $om.
m=son by the workers compensation stitutes
over hospital charges for services rendered to
injured employvees 13 the right to refuse o pay
that part ot them which 15 excessive 1n amount
ar for edare which was not reasonably neces.
sarv: [ndustrial Commission does not have the
power and authornity to set maximum rates
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35-1-n0 LABOR — INDUSTRIAL COMMIRSION

ErvIces Tens
ured emplovees, and hospinats are 0l

ted rom holding an inrured empioves

- rauntain Healtn Care
vy emmn, ndy P ld 12xu L

[ndemanification agreement between em-

plover and third pary,
o sroand third party veuntan.
Cnter Into 4 sriilen ndemniication GdTee
TERD WNereny the eMPIOVEr agress Lo iNdenl-
nify the third pany against claims arnsing cut
" nouries o the emplover's empiovees, and
#re an emplovee 13 njured and i compen-
sated by the empiover in accordance with the
wirkers  compensation law. the exciusive rem-
=av provision of this section does not preciude
the enforcement of the indemnitication agree-
ment oy the third party against the empuwver
or amounts paid by the third party 1o the em-
picvee as a result of the injurv. Shell Oil Co. v
Brirkerhotf-Signal Drilling Co . 838 P.2a 10
Utah 1983,

TR eI

Indemnity agreement.

An ndemmily agreement i3 4 se€parate un-
dertaking by the emplover that wiil be enforce-
able despite workers' compensation :¥ the 1n-
demnity provision expressiv covers the indem-
nitor's employees, but the phrase “person or
persons’ does not cover indemnitor’'s own em-
plovees miven the dramatic consequences ol
such an :nterpretation. Wollam v Kennecot
Corp.. 663 F. Supp. 268 -D. Utah 19s7:

Intentional tort.

Provision prohibiting action for damages
against rellow employee does not prohibst
maintenance of action tor premeditated and in-
tenticnal act of fellow empiovee. Bryan v, Utan
[nt'l. 333 P.2d 892 Utah 1975

Joint venture.

{'onstruction company obtained contract to
construct diversion tunnel at dam and entered
into agreement with corporation by which the
two organizations would unite thewr erfforts 1o
complete such construction and share in profits
or iosses from the enterprise. Miner. hired by
the construction company, who was injured
while working on the tunnel and whe obtained
workmen s compensation benefits, could not
sue corporation for alleged negligence of corpo-
rate emplovees since the two companies were
regarded as the emploving umt. The emplovees
ot both companies were engaged :n the same
empiovment. Cook v. Peter Kiewit Sons Co., 15
Utan 2d 20, 386 P.2d 616 19621

This section barred suit bv workmen against
woint venturer which was his emplover for inju-
rigs sustained 1n use of machine furnished by a
second joint venturer, where machine was fur-
nished pursuant to contract creating the joint

BRI tribhons & Reeg 1 24
Dran 2 2 N
Liabilityv to third parties.
Wb et empeovee woe vy r
T droae toe o

e rid) SNl e msde ol oo
A Avtien adianst the ranroad
carer o the crossing <ioma
ipRevp and Drodicl o
ther detendant oou.d oon
empinyver i 4 third-party detengant noorder 0
&+ claim Dor contribution romoat ander
e nnt tort-tedsor statute Curtis v Harmon

Colne . 352 P2d 115 Uran 1974+ Phutips
cn Pac. R R ALY Pig 133
G ANder prior law:

drsert

Uran 1d=i).

Nature and adequacy of act.

Tre warkers CoOMPpensatinn <scheme @3 pureiy
<tatutory. and the act ¥ 353-1-1 ot seq  pro-
vides 3 plan, speeay. and adequate method of
review  Woldberg v, Industrial Comm'n, 74
Uran g, 279 P0s09 19280

Negligent injury by employee of same em-
plover.

SWhere ~ubcontractor was an ‘emplovee” of
contractar. other emplovee of contractor could
a0t muintain negiigence action against subcon-
tractor bal reust ook to workers compensation
rance Gallegos vostningham, 21 Usah 24

142 P 2d 41 196

Occupational disease.

Acdministratrix of deceased oty emplovee,
whi died from inhalation of paint he was vr-
gered to sprav un trucks. could bring an action
at Law against the emplover. ince =uch was
net an accidental imyury compensable under
this act 3 55-1-1 et seq.. but was an "a¢cupa-
tonas Jisease” Young vooSalt Lake iy 97
Utan 023, 90 P2d 174 21939

Statutory emplover.

—"sufficient control.”

Where iint owners of interests in o1l and was
wedses provided for construction of a was pro-
vessing plant located in Utah. to be operated as
a “mutually profitable venture” for the purpese
af extracting liquid hvdrocarbons. und under
the nperating agreement the nwners reserved
the power of ultimate conirol over the praject
and over the operator thereol, the vwners re-
tained “sutliclent controi’ to quailfy as statu-
terv emplovers of an emplovee ot the sperator
pursuant te ¥ 35-1-4220 and the exciusne
remedy provision of this =ection apphed. Lamb
v WoEnergy, Inc, 663 F sSupp. 195 D Urah
19=7

Subcontractor's emplovee.

Suncontractor’s emplovee could not recover
from general contractor 1o civii action tor inju-
ries nn theory that subecontractor was his em-
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siaher and ceneral contractor was g third per
oot o b <g oy TRent STTE Al

N
et Brown Uo L 27 Uian 2d 0550 488 B 2d o
Ty

Phis =ection does not farbud or reader mvadd
Lol o ronstruction suleent ot b whivn
Theosuncontracior arreed  to ndemoty the
STime ventraetar and ~ave ham harmiess for all
Sty areing out of the tmury or death o an
st sgbweentractor, whers such chadse
caisted ad decedent workman's adminstra
trix sued prime contractor for wrongdul death
ot decedent and recovered: theretore, dece-
dent s emplover 15 required 1o reymburse prime
cuptracter covered by workmen's compensation
as provided in osuch indemnity ctause. Titan
Sreel Corp v, Walton, 363 F2d 542 - 1ioth Gir
R

Tort tability of employer.

— "Dual capacity” doctrine.

LUtah law does not recognize as an exception
1o the exclusive remedy provisiens of the
Worker's Compensation  Act. the so-called
“dual capacity” doctrine under which uan em-
plover. shielded trom tort hability by the act,
may hecome iable 1n tort if he veeuples, in ad-
dition to his capacity as empliover, a second ca-

Pty TRt conters on himoan obligation inde
pendent o those tmposed ononimoos Anoems
plover Woartnen v Kenpeoott Corp . 720 F 2d
Shn jrith o e

g npoves cannet hold his emplover laole
in tort tor sntares resulting from the em-
plover~ manienance of dansale premises, on
the rea=nning thitl the «mplover occupies 4 sep-
arite capuacity and owes separite duties to his

empiovers i~ all owner of the premises. <ince
the emplover s duty to mamtain a safe work-
place 1s 1nseparable from the emplovers gen-
eral duties as an emplover toward his em-
piovees Bingnam v lLageon Corp.. 707 Pud
ATE  Utah T9ES

The dual capacity doctrine did not apply tua
products ttability claim brought on behalt’ ot &
decedent who was kiiled when he was pulled
into o laree <crew-auger manufactured by de-
fendant whiie decedent was working on his em-
pluovers premises. where the emplover had not
assumed 4 =eparate and distinet obligation to-
ward his emplovee other than as emplover
Stewart v ML Corp. T4 P2d 12340 Utah
TORTL

Cited in Smith v Atlantic Richfield Co.. 314
Fod 1481 0 10th Cir. 1987

COLLATERAL REFERENCES

Brigham Young Law Review. — Utah Al
lows Contribution Against Co-tortfeasor De-
spite Immunity from Distriet Swit. Bishop v
Niefzen. 1982 B.Y U L Rev. 29

C.J.8, — 101 CJd3 Workmen's Compensa-
tion 3 Y18,

AR, — Insured's receipt of or right to
workmen s compensation benefits as affecting
recovery under accident. hospital, or medical
vxpense policy, 40 A L.R.3d 1012

Warkers' compensation law as precluding

35-1-61. Repealed.

Repeals. — Section 35-1-61 1. 1943, Supp..
42-1-57-10, enacted by L 1945, ch. 05, 3 U
relating to injuries to or death of illegally em-

emplovee’s suit against emplover for third per-
son s criminal attack. 49 A L R.4th 426
Workers  compensation act as precluding
tort actien for injury o or death of employee’s
unborn child. 35 A LR 4th 792
Willful, wanton. ot reckiess canduct of coem-

ptovee as wround of liabibity despite bar of

workers” compensation law, 37 A L R.4th 488
Key Numbers. — Workers' Compensation
= s

ploved minor, was repealed by Laws 1971, ch

6. % 1L
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S-1-nl LABOR — INDUSTRIAL ©OAMISSION

35-1-62.  Injuries or death caused by wrongful acts of per-
sons other than emplover, officer, agent, or em-
ployee of said emplover — Rights of employer or
insurance carrier in cause of action — Mainte-
nance of action — Notice of intention to proceed
against third party — Right to maintain action
not involving employee-employer relationship —
Disbursement of proceeds of recovery.

When any injurv or death for which compensation 1s pavable under this
titie shall have been caused by the wrongtul act or neglect of 2 person other
than an emplover. officer. agent. or employvee of said emplover. the Injured
emplovee, or in case of death his dependents, mav claim compensation and the
imured employee or his heirs or personal representative mav also have an
action tor damages against such third person_ If compensation is claimed and
the emplover or insurance carrier becomes obligated to pay compensation. the
emplover or insurance carrier shall become trustee of the cause of action
against the third party and may bring and maintain the action either in 1ts
OWnN name orin the name of the injured emplovee. or his heirs or the personal
representative of the deceased. provided the employer or carrier mav not
settle and release the cause of action without the consent of the commission.
Before proceeding against the third party. the injured employee. or. in case of
death. his heirs, shail give written notice of such intention to the carrier or
other person obligated for the compensation pavments, in order to give such
person a reasonable opportunity to enter an appearance in the proceeding.

For the purposes of this section and notwithstanding the provisions of Sec-
tion 35-1-42. the injured emplovee or his heirs or personal representative mav
also maintain an action for damages against subcontractors. general contrac-
tors. independent contractors. property owners or their lessees or assigns. not
occupying an emplovee-emplover relationship with the injured or deceased
emplovee at the time of his injury or death.

[f any recovery is obtained against such third person it shall be disbursed as
follows:

11 The reasonable expense of the action. including attornevs' fees.
shall be paid and charged proporticnately against the parties as their
interests may appear. Any such tee chargeable to the emplover or carrier
15 t0 be a credit upon any fee payable by the injured emplovee or. in the
case of death, by the dependents. for anv recovery had against the third
party.

‘21 The person liable for compensation pavments shall be reimbursed
in full tor all payments made less the proportionate share of costs and
attorneys’ fees provided for in Subsection -1+

3¢ The balance shall be paid to the tnjured emplovee or his heirs in
case of death, to be applied to reduce or satsty in full any obligation
thereafter accruing against the person liable for compensation.

History: L. 1917, ch. 100, § 72; C.L. 1917, L. 1945, ch. 65, § 1; 1971, ch. 76, § 3; 1973,
¢ 3133, L. 1921, ch. 100, § 1. R.S. 1833,  ch. 87, § 7: 1975, ch. 101, § 3.
42-1.538; L. 1939, ch. 31, % 1; C. 1943, 42-1-38;
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purtiniate share of atlorney's fees Grahan

Tndustriad Commn, 26 Ulan d b4 4] 2d
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Applicability of section.
Pl e n appites om0 wts SGratnet
AT WG JrE ot emnlivers o e

t
slLbery emplovers Lame v WoEnenn
ne m83 F Supp 395 1 Uan e

Assignment of cause of action.,
IY wtion had heen commenced against
thard person to recover for the Injuries or death
NH <lIJFll cant, such action must 1irst fave been
drond ta atate msurance fund .50 conditon
sherraent tooapplication under Workmen s
vinbensatien o Act Rabnpson v Indyg-rr
o T2 TTan 2000 268 POSig uiw.
Aere emploves was k:l]ml I ocnurse of b

i

crplovinent by wWrnngtin] . ot third pereag
il widow chose o claum compensation nder
e Workmen s Compensation Act, sut her
sunor child chose 1o sue under former ~ection
owhich setion widow dectined (o JOLTL, as s
Senment of cause of action by .Hd(:u. o
Bover was =utficlent an assummment by b
T W ot necessary AN AERTNINe N wis
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Lowas g vnndiion srecedent ty the et
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ol <omeotte not his empiover, that he shouid
assien s etion for damares azainst the
wrondaoer  Industrial Commn Woaiteh
Grrading Cuosn Ui 203 11 p Jed e Ty

Uonstruction of statute.,
[hs ectiom covers o

Roactive o1d s
Nee Funanson v dany, Packing o
Y I U LS IRTEURE TR

Where ~tate n<grance fund prand Com et -
it to imured BRSO DI ITSULST CF carrier
has o vise of action where the mjury wis
caused by third person: but this does not mean
that ot had the anlv cause of action ~iee this
SeCton dlsg gives the injured person o cause of
detion wanst the third person. Rogalak, o

P

Prvdips Petrabeum Co 5 Ui o T
Pod ot 1usn.

Cuasts and attorney fees.

SLaTe SUprenie Court dedislons that freerrmit
asulabios gtiorney lees 1o be deducted rom
that jortian of recovery gained orermibgree
state insurance fund do not apply retroactivery
Lo tees deternuned inreliance on t e former
rale Diraper v Travelers Ins. Co . 400 F 2d 4
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Tdlmanrt on

marty on

Fin 27 o 240503 4da P oog LaTe
Where n rie persan o Nas wolected

WOPKICT < Comberaat

TUeS TRIrd-party tort-
feisor both tne inpsred :

Erson and subro-
Fated INSUTANIE Crmier hear therr PR Lnriun-

ALE SNUPe 0T ensts ind attorrey wes nourred in

SOLALIUNG recovery n tort sult Lenciage
added ny Subde a2 By "ne 1470 amend-
TNl Was Inlended ‘0 enmin Prior uncer-
NIV and make ot clear that cpsurer ~hiuld
Bear s proportsnate ~hare. and insurer can-
fubavoid i share of wxpenses by Riring s
WNcounzel and noting njured serson of
that fact. Lanwer v Pyre 29 Utan 2d 249, 20k
B2d oas 197y

Disbursement of recovery.

—Medical expenses,

tummizsion preperiy ‘nteroreted the phrase
“anv obhgation” i Subsection 3¢ t; inciude
medical  expenses Tavier o [ndustral
Commn, T43 B od s Ltah

“"Dual capacity” doctrine.

Utah faw does net TECOETIZE 1% un eXCeDlinn
othe exed remedv provisicns of the
Workers' Compensation At the so-called "dual
vatacity dgetrine under waich an empiover.
shielded from ton habiiity by the act. may be.
come hable 1o tort 1t he occuples. n addition to
A3 CAPATILY 45 empiover. a second capacity
Hnat conters on mim an obligation :ndependent
o those imposed on him as an emplover
Worthern v Kennecott Corp.. T80 F2d =38
Lith Ciro 1483

Anemploves cannot held his empiover liable
DOort Doroimuries resulting ‘rom the sm-
PlOYer's maintenznce of unsafe Dremizes. an
the reasoning that the emplover vocupies i sep-
Arate capacity and owes separate duties s s
emplovees s an swner of the premises, since
the emplover s duty to maintain a -are work
place 15 inseparanie from the emplover < gen-
eral duties as an cmplover toward hi- e
plovees. Bingham v Lagoon Corp . 77 P 2d
AV LUtah 1955,

U

Election of remedies.
Where ¢itv policeman was ‘nrured by octrd

Dersin, Tt
I tor [T
third ; S

adlies N -t

I GRTORY -
policeman < SUDsED genn r T
tion ram ey Lm0 L
Commop, =10 SLEIT P e s

Empioves o Tral War nol el L
thng cimm ey mpensation tvoarpoo
filed under Federaj Empuners
nnournund of eieclinn s nee SR e
have two remedies byt anly U
incurred whiie he was enpoged
commerce fis remedy was ynder Federas Eim-
plovers’ Liabriity Act: if ant i- was Lnder tate
act. LUtah ldahe Cent #R . Mdusra
Cummn. 54 [rah 354, 35 P 2d =3r 03 A LR
1423 1934,

In 4 cuse in whick fireman Wans dlied By o
lapse of a ludder whiie 1n the oertormarce o
hus dutv. his dependents cnu.d eXEroiae thulr
right to elect under rerms of ths ST pUT-
=ue their remedy aga nst thirdzary wrone-
doer. Hamilton v Compmission T
Utah 374, 162 Pug 738 1945,

Intentional injury by fellow emplovee,

Une who 15 injured by the intentiona, ot or
tetlow emplovee May seex recovery p dum-
Jges as provided for in this seesion Hrvan
Utah Intl. 533 Pud 292 [ian T
Joint venture.

Construcnign company obtained concracr o
construct diversion tunnei at dam ard BT
L0 agreement with corporation by which <.
YWo urzanizations would unite *heir eforrs 1,
complete such construcrian and share in pratiis
oF fosses Itom the snterprise. Mirer hired oy
the construction LBMpany. who was .niured
while working on the tunnel. and who ohraned
workmen's compensation berefits, coud not
U corporation for alleged regligence 31 earpo-
rate emplovees since the two companies were
regarded as the emploving unmt. The EMDiavees
of both companies were engaged in the .ame
emplovment. Cook v Peter Kilewit Sons
Utah 2d 20. 386 P24 815 11963:

Nondependent heirs.

Legislature did net intend to divest the right
of heirs to damages under the wrongtul death
statute if they are nondependents and rece)ved
0 compensaton oenetits, Oliveras v Cariboy.
Four Corners, Inc.. 5398 P g 1320 Utah 1479

Pleadings.

Complaint by assignee should ailege pav-
ment of the award. Johanson v Cudahy Pack-
mg LCo., 101 Utah 219, 120 Pid 231 1041

Complaint was sufficient to state 4 cause of
action tor neghigence in action by dependents at
a truck driver who was killed when he backed
a truck into some high tension electric wires
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Pparty was rot entitled 5 huve amoun:
Torlament awartded cnjured empioves reduced
Svamount ot workmen < compensation benetits
pid T empioves. third party’s contentions
“at cmplover also was neriient that nsur-
CUAMPANY Sood n shoes ot empiover arnd

cequently that inaurer cnonid o recover

wednt ol eompensaton pad ngred ST Ve
cied - Texaco, Ine v Prggte tos Fo2d 03
Prh o ke

The purpose of the richt of renmboeseqient

Psed By this section s ooq

noprevent
Lesvle recovery by the empioves ar his or her
denenaents Allstate Ins Co v Blis, 725 Pood
it Utah 1986,

—{'ampensation.
Pompensation within che meaning of this

ST e HUMUTED YO A LT by tnpe
o e the deperdents Adl<tate Ins O
Bliss, 725 P UG Thin Utih [uwk

I

Sxed Ddyv ment Mmade ander
lnRl s when ot s determined that a
deevased emplovee had no dependents. s not
wompensation” within the meaning of this sec-
tion. and where the decedent's parents sued the
Dort teasor and tts insurer, the insuranee tund
cuid neither tnvade the DUTENLS feenvery nor
PUT=e L Separate olaim against the insurer .n
rier tnorecover the amount pawd into the Sec-
cnd Iroury Fund, Allstate Ins o s Bliss, 723
B2d 1030 Utan s

Same emplovment.

Nether zubcontractor placing tinbers n
dume of large buillding nor materialmen <up-
plving ~catfolding for use in CONSErUCtion was
encared “in the same empiovment” g5 em-
vivvee of weneral Construction cnntractar tor

Gahing wathin meaning of this SeCctinr Poter
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FE L ey Lo
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Lol Nt Ndameon v Okiand Conetr

Utah Od 2ss. 308 P 2d w05 197
Whiere decedent emploves of peneral oo

tar s vhertrocuted, ailecealy s

Sl sl s gbeeantra

tur, n oy
e T amendmient o e aeens
TUETAVTLD wWas i same emplovee

lile ot

b2 and

e : Dot

T Nintalnung FR TENE S
Tinn i DY OOYDVI-inE o S e
Shie ek Cu 5 Py swn

Uty 1000

Where planuils decedent ano another weee
fellow crplovees Ot Gime of acewden: ths -
ben protumted action by plamt ¥ aone
telliow emplovee and Sy oo
feferdant fromomning tne te o

IOt Tert Do [or DUrpoOses o7 oo

Prolip=v Unon Pac RR 6141 20 00 s
LD

settlements.

—Approval of commission.
= wwection does aot require that the o
Misston ihprove Pmphn‘m' mitited et
ment- Phe comimizson 15 required ©o anpr
empliveranitiated <ettlements in oeder o

Deowrnplohes 1 Drener

vCt the rnterest of
the vmploner rom enterin,y i .

“hAt plaves the emplover’ < weit;

o the emolovee That copeern Lx ot preeien
when It 1= the emplovee wro -pt
Favior v Ineustriad Common, T
Utah i4a7

e =l

4P 2d

State insurance fund,

State nsurance fund 1 Workers' Compensa
tion Furd: had ne right te recover tor SO
~atien Benetils pald out of that AT ot wrny-
ful death recovery due 1o heir- whn n

Seved A wWarkmen’s compensaton fenetis

Uliveras v Carbow-Four Corners, {oe oo
ed iz Uhan 1oTy.

subrogation.

Where emploves's srannal imury wis AT
vated by physician s malpractive, nsuranee
varner was subrogated to employvee’s actin
AdInst the phyvsician; but of o prearer amowne
wos recovered than that patd emploves e .
prasatien the empioves was entiied to o2

"
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33-1-63 LABOR - INDUSTRIAL COMMISION
Baker « Woott 45 Uen D Tz U7 Empioren vl G maaa iy <LLo 0T v oA e
NIRE WOPK Wads ~UDect T THe CUnTToL o trae e
Third-party liability. COTVERUCLOT W As 40 -

Fact trar et Lo k

tul TldKe

thtfrl‘h_\' .

tor ideatn ir.
st nol =t .. . .
rade Feier & v C4 T a2l an8 P24 3 ‘( ”'(.Jd S ."lr‘m'..". Arante Riond vt R
T | o e
COLLATERAL REFERENCES

CoJs — 10l CJ 2 Worsmen's Compensa- Right @« ma:ntain maicr N STt
tlon 3 W4 et seg injured empicyvee s atiend: I

ALR — Urinzured matunist Coverage va- withal@Rding recein o7 wirsioen « ¢ ormel <
lldlI_V ‘\mu efect of pm.:c_‘-' pre UL purporting tien awarad. 2a A L R24 Lobn
to reduce coverage Hy amoeunt pard ander Key Numbers., — Warkers : oilpenedtioen

workmen'= compensanon Law. 24 AL R.d
1364,

= 2153

35-1-63. Judgments in favor of commission — Preference.

All judgments obtained in any action prosecuted by the commizzion or by
the state under the authority of this title shall have the same preterence
against the assets of the emplever as claims for taxes.

History: L. 1917, ¢h. 100, ¥+ 74; C.L. 1917,
3 3135 R.s. 1933 & €. 1943, 42-1-39.

NOTES TO DECISIONS

Extent of preference. <100 fOr iNSUrance Dremium s Nol w0 e o
Judegment meeting requirements of thiz sec- be paid nut of zroceeds of sale of T orToaged

tion s oniy given 2 preference squal to the  real estate shead of prier mortgaree ool G

preference of 1ax cldims N DEMOULoN 9f @8- ity Coo v Steele 90 Loan 4R 6o

sels and 13 not glven same S(31Us 45 4 tax lien; 1996

accordingiy. jucdgment ot [ndustnizl Commis-

COLLATERAL REFERENCES

C.JJ.5 — 100 C.1LS Workmen = Uompensa- Key Numbers. - Workers Compen-itien
tion & b33 = 1765

35-1-64. Compensation — None for first three davs after
injury unless disability extended.

No compensation shail be allowed for the firat three davs after the injury i+
recelved. except the disbursements hereinatter authorized for medical. nurse
and hospital services. and for medicines and funeral expenses. provided. how-
ever, if the pericd of total temporary disability lasts more than fourteen dav-.
compensation shall also be pavable tor the first three davs after the injury 1=
received.
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APPENDIX 3

Utah Liability Reform Act of 1986 aka Senate Bill 64

Sections 78-27-37 to 78-27-43 U.C.A.



) JUDMETAL oy

78-27-35. Release, settlement, or statement by injured per-
son —  otice of rescission or disavowal.

Notiee of cance.lation ur natice dizavowing o ALAlement. i iven g
aiven when 1t s f;rmmtea I a malbox, properiyv sadressco with SIE RS
prepald. Notice of cancellation given by the imiured TUTESTY el vt
particular torm ard 1~ <uificient if 1t indicates by anv torm o wrieren N
sion the intention of the injured PET=0T 10T T3 D DOUnG B The et eny.e
agreement. bty release. or disavowed statement

History: L. 1973, ch. 20K, § 4.
COLLATERAL BREFERENES

AmoJur 2d. — f5 A Jor 2d Release & 14
Brosey

ColB. - T 00 S Heeaze 2 In ot ceq

78-27-36. Right of rescission or disavowal of release, set-
tlement, or statement by injured person in addi-
tion to other provisions.

The rights provided by thrs act are intended to be <n add:

lteu of. any rights of rescission. rules of evidence, or provi<noe o .
ex1stung in the law.

History: L. 1973, ch. 208, § 3.
Meaning of “this act.” — =ce nate follow-
InE o same catchony oo nutes oo v TnRe2T.30

78-27-37. Definitions.

As used 1n Sections T8-27-37 through TE-27-43

'1 "Defendant” means anv person not smmune from <u wh
claimed to be liable because of fauit to ANV DETSOn seeking recocer

127 "Fault” means anv actionable breach of legal dutv, aer or oom. -
proximately causing or contributing to impury or damage~ AUstaited o
person seeking recovery. including, but not limited to. new  cence v
1ts degrees. contributory negligence. assum IPLION 01 risk. <tricr o
breach of express or implied warranty of a product. products Liah: .t
m1~u~e modification or abuse of a product

"Person seeking recovery” means any persen zeekirg darmaoe--

re1mbur~emem on 1ts own behalf. or on behaif of another tur wr.
authorized to act as legal representative.

History: C. 1953, 73-27-37. enacted by L.  acted ov Laws 1973, cn 2w - Lo
1986, ch. 199. v 1. diminishmernt af damages anz ae- oo
Repeals and Reenactments. - Laws 1986, sk and reenscte the Aty sect, o:

ch. 1989, % 1 repea.s former ¥ T=27.37) as en-
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NOTES T OEUTSIONS

COLLATERAL REFERENUER

ALR. - L
oA L Rotth 2

Journal of Contemporary Law.

For bty toone ~irwek ov ool pall
An Ap-
o FEaguitabie Applcatnon see 130

Centermp. Lo

“The Laabrice Hetorm Act

pHRT

78-27-38. Comparative negligence.

The fault of 2 person seeking recovery shall not alone bar recovery by that
person. He may recover from any defendant or group of defendants whose
fault exceeds his own. However, no defendant 1s liable to any person seeking
recovery tor any amount in excess of the proportion of fault atiributable 1o

that defendant.

Historyv: C. 1933, 78-27-38, enacted by L.
o6, ch. 199, 3 2
peals and Reenactments. — Laws 14%6,
JdY, % 2 repeals tormer 2 TR-2T-380 45 en-
:cted by Laws 19730 ch 209, 3 2 relaung w
special verdicts, and reenacts the above sec
non

('ross-References. — Product Liabtlity Act,
munutacturer or setler not fabie 11 aiteration
ur modification of product atter <div
tial contributing cause of tntury, @

& substan-

PEa RIS R

Skiers not to make clinn agains: or recover
‘rom sk area operator furaneury resulting from
anv mherent sk of skurc v T= 27003

NOTES 10O DECISIONS

ANALYSIS

Assumption of risk

Baiiment

(Cauzanon

Dramsnops

Jury mstrucnnons

Last ciear chance.

Open and obvious danger

Unit methnd of determuming nechgence
Wrongtul death

Crted

Assumption of risk.

“Assumption of sk e nisk of a known
danger vniuntartiv assumed. may amount to a
iack urdue care constituting neghgence: where
such 15 the case and the partv assuming the
risk 15 the plainuff in oan actien governed by
comparative negligence ~talute, he 15 charge-
abe with contributory neghiwence and 15 lable
W have his recovery reduced or denied in aceor-
dance with 1ts provisions. Rugtrup v Straw-
berry Water Users Ass'n, 563 P.2d 1247 LUtah
~377 0 gverruied on other grounds. Maoore v,
Burton Lumber & Hdwe Co. 631 P.2d 365
UVlah 19s1)

Assumption of risk language 15 not appropn-
8L 1 deseribe the varmous concepts previousiv

dealt with under that terminology hut 15 to be
treated, 10 1Ls 2econdary sense. as contributory
neglivence. when the 1ssue (= rased attention
snould be tocused on whether a reasonably pro-
dent man tn the exercise of due care would
have ncurred the risk, despite his knowledge
of 1t. and 1t so, whether he would have con-
ducted himself1n the manner in which the per-
son seeking to recover acted in light of all the
surrounding circumstances, ncluding the ap-
preciated risk: then.af the unreasonableness of
the person seeking Lo recover s viewed to be
less than that of the person from whom recov-
erv 15 sought, any damage~ aliowed <hould be
dimimished 1n proportion to the amount of neg-
ligence attnibutable to the person recovering
Jacobsen Constr. Co v Structs-iate Eng'g,
Inc. 519 P2d 306 TUtah 1498

As used in 8 T8-27-37) Tassumpiten of risk”
15 a voluntary and unreasonable exposure o a
known danger. Moore ¢ Burton Lumber &
Hdwe Co.. 6831 P2d 565 Utah 1981

Assumption of risk lungusge 15 not appropri-
ate 1n an instruction under comparative negli-
gence statutes, Stephens v Henderson, 741
P2d 452 Ltah 1987 rappiving statute 1 el
fect prior to 1986

The assumption of Fisk toctrine hus been ex-
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78-27-39. Separate special verdicts on total damages and
proportion of fault.

The trial court mav. and when requested by any party shail direct the jurv,
ifanv, to tfind separate speciai verdict= determining the tatai amount of dam-
ages sustamed and the percentage or proportion of fuult attributable to each
person seeking recovery and to each defendant.

Historyv: . 1953, 78-27-39, enacted by 1. acted by Laws 1974 ¢h 209 v 8 relanne o
1986, ch. 199, § 3. contribution amory AN Lortieusora, eid reen-
HEPE‘&IS and Heenactments. Laws 1986, acts the apove =eotan
ch 194 ¢ 3 repeais former @ 7827390 as en-

NOTES T DECISIONS

ANy Ris to the piainot? 077 ar more of the negsicence 1t
. finds 1n 4 comparative o : S b ne
JLTV instructions eifect of such an sttt coen w8l Dot e to con
Crzed tuse or mitslead the s [haan s Stewart 658

J ‘ . P 2d 591 - Utah I#-g
JUry mmstructions.

If requested. 4 tridl oourt must inform the Cited 1in Reeves © lrenine =03 Pd it
JUry ot the legul conseyuences of apportioning Utah 18991
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78-27-40.  Amount of liability limited to pr
— No contribution.

Sunec:

person.

Historv: . 1953, 78-27-40, enacted by L.
1956, ch. 199, ¢+ 1.

Repeals and Reenactments. — Law< 1uss,
TnoleY Y A repeacs Dirmer o TH-2T-400 as en-
acted by Laws (473 20901 4 refating oo
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mav be lable to anv person SECKING recovery s
of the damages ¢quivalent o the percentage or prr
to that deferaznt. No defendant i3 oentitied n

e e
[E TN N

nrnportian

ConIrn

Cross-References,
[SSETIRERIS

ANALYSIS

Procegur.
STUINT Zati ~

DECISIONS
Dinver s wmnoiae. =

Applicar:
ndemnin
PlaimufTs
Worker:
LUited

o section

sarniract

muner cnild as ot tortfeasor
Sompensation

Applicability of section,

A starule. such as this section, eliminatng
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41 P2d 852 Utan 1987,

Indemnity contract.
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78.27-41. Joinder of defendants.

A person seeking recoveryar any defendant who 1= 0 party to the hitieation,
MV JUIN ds parties any detendant= who may have causzed or contributed to the
mjury or damage for which recovery s sought, fur the purpose of having
getermined their respective proporuons of fault.

P DT ch 20y Soreiating o

enls ot vanimibution and PNty g e

Historv: €. 1953, T8-27-11, enacted by L. acted b ‘s
1986, ch. 149, 2 5.
Hepeals and Reenactments.

S LHY 30 repe.ss termer 0n

5
N

.
Lo s TH=G, RUNRITH

1l ds en-

Aot D Al
Y-

COLLATHRAL REFERENCES

ALR. Products ftabibty seiler < rignt o
mdemnits from manutacturer, SH0A LR dth
R

78-27-42. Release to one defendant does not discharge
other defendants.

A release given by a person seeking recovery to one or more defendants does
not discharge anyv other defendant unless the refease <o provides.

acted by Laws 14730 ch 2000 5 sl relating o

History: €. 1953, 78-27-42. enacted by L.
1986, ch. 199, ¢ 6.
Repeals and Reenactments. - Law= 1880,
184, ¢ 6 repedls fnrmer @ US040 s e

3
N

ch

COLLATERAIL

Am. Jur. 2d.  B6 Am Jur 2d Release 3 35
et '\E‘q

CoJs - 78 CJ8 Release @ 38 e1 seq

ALR. — Tortteasor's general release of co-

tnrtfeasor as atfecting tormer's right of contri-
bution against eotortivasor 34 A LRI3d 1374
Refease of ane responaibae fer injury as afl-
fecting liabthty of pnvsician or surgeon for
negiigent treatment ot ey, 349 ALK .3d 260
Voluntary pavment nto court of judgment

78-27-43.
nity, contribution.

retense of ot tortteasors and o reducthion of
l'{;l”]l, dﬂd reviiacts the d'!(‘vt‘ sectinn

. REFERENCES

against one oint tortfeasor as release of others,
10 ALRAd 11x]

Release ol ane neghgently treating injury as
affecting liabtlity of one originaily responsible
tor smpury. o4 A LR 3d %39

Vahdity and etfect of agreement with one
cotortfeasor setting as1de his maximum laml-
itv and providing for reduction or extinguish-
ment thereof refative to recovery against non-
agresing cotortfeasor. 55 A L Rd 6l

Effect on immunity, exclusive remedy, indem-

Nothing in Sections 78-27-37 through 78-27-42 affects or impairs any com-

mon law or statutory immunity from liability, including, but not limited to.
governmental immunity as provided in Title 63. Chapter 30, and the exclu-
sive remedyv provisions of Title 35, Chapter 1. Nothing in Sections 78-27-37
through 78-27-42 affects or impairs anv right to indemnity or contribution
arising from statute. contract, or agreement.
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Irom medaical attendant AZETavating injury or
CAUAINE Rew imury in course of treatment. 72
ALR4n 23

78-27-44,
rized,

‘1 Inall actigns brought to recover damages for PET=ONU. NUUres syt giper

by anv perzon. resulting from or occasj
corporation. association. or partnership
tent of that other person, corporatio

whether that injury shall have resulted fatally or atherw o ov. L
the compiaint may claim interest on the special damayges o0
from the date of the bceurrence of the act giving rise 1 th.. e

20 It is the duty of the court. in en
action. to add to the amount of special
assessed by the verdict of the jury, or

amount calculated at the legal rate, as defined in Section 15.°

of the occurrence of the act gIving rise
entering the judgment. and to mclude

‘31 As used in this section, “special
include damages for future medical exp
future £arning capacity.

History: L. 1975, ch, 97,4 1: 1991, ch. 123,
§ 1.

Amendment Notes, — The 1991 amend-
ment. effective Apr| 29, 1991 subdivided the
section: substituted damages actuallv in-
carred” for “damages alieged” In Subsection

NOTES TO D

ANALYSIS

Date for COMPULINg Interest
Special damages

Date for cOmputing interest. -
Special damages.

Where cause of action occurred o Septem-
ber. 1973 interest ar <o would be computed
rem then netwithstanding this section did not
become effective uny) Mav 13,1975, since sec-
ven expiicitiv directs all Tuiure Judgments to
add Interest computed from the tme of the act
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APPENDIX 4

Sullivan v. Scoular Graln Company of Utah, et al., 211 U.A.R. 8
{April 22, 1993)



This oniaion o tubitor o revision Before Qact

;ubd&aion in he Pacific Reporer
-y THE SUPEIMI COUFT OF THI STATD CF UTAE
-—— Soloo--—-
Xarneth Ray Sulllvan,
Plaintiff,

V. . Mo. 2910482
Scoular Grain Company of Utah: FILZD
Gnicn Pacific Railreoad Company, April 22, 1¢93

a Utah corperation; Scoular
Grain Company, The Scoular
company, Robert O’Block, and
Gordon Olch, dba Freeport
Center Asscciates; Trackmebile,
Tnc., a Georgila cerporation,
formerly known as Whiting Corg.;
The Depver and Rio Grande
Westarn Railrcad Ccmpany, @
Delaware corporatien; Oregon
short Line Railrocad company,

a Utah corporation; Utah

Power & Light Company, a

Utah corporation; and G.W.

Van Keppel Company, 2

Missouri corperaticn,
Defendants. Geoffrey J. Butler, Clerk

Federal cCertification

Attorneys: M. Douglas Bayly, L. Rich Humpherys, Salt Lake City,
for Sullivan
Paul M. Belnap, Victoria K. Kidman, Salt Lake City,
for Trackmobile, Inc.
D. Gary Christian, Michael F. Skolnick, Salt Lake
city, for G.W. Van Keppel Company
J. Clare Williams, Salt Lake city, for Oregon Short
Line Railroad and Union Pacific Railroad
§. James Clegg, Salt Lake City, for Utah Power
and Light

on Cer<wification from the United States District
court for %the District of ytah, Central Divisicn,
The Henorztcle J. Thcmas Greena
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Tnis case comes %0 WS pursuant To rula 4L ol tne Utan
Fules cf Aprellate Procedure a3 a questian cercifled from ton
‘mi-ad S=ates DisTrict Coust for the Jistrict of Utanh. T2
.szues nave been accepted on certiflcation
1. Upder the Utah Ccmparative Fault

Act, - Utah Code Annot. § 78-27-32, et. seqg.,
can a 3ury apportion the fault of the
plaintiff’s employers that caused or
contributed to the accident although said
employers are immune from sulf under Utah
Workers’ Compensation Act, Utah Code Ann.

§ 35-1-60, et. seq.

2. Under the Utah Comparative Fault
Act, Utah Code Ann. § 78-27-38, et seq., <an
a jury apportion the fault of an individual
or entity that has been dismissed from the
litigation but against whom it is claimed
that they have caused or contributed to the
accident.

We hold that the purpose and intent of the Utah
Liability Reform Act require that a jury account’ for the relative
proportion of fault of a plaintiff’s employer that may have
caused or contributed to an accident, even though the employer is
immune from suit. Apportionment of fault does not of itself
subject the employer to civil liapility. Rather, the
apportionment process merely ensures that no defendant is held
l1iable to any claimant for an amount of damages in excess of the
percentage of fault attributable to that defendant.

We also hold that an individual or entity dismissed
from a case pursuant to an adjud;cation on the merits of the

1 These issues are reproduced exactly as certified by the
United States District Court. However, "Utah Comparative Fault
Act" is not the official name of the act cited here. In 1986,
the Utah Legislature repealed what was the Comparative Negligence
Act and enacted the present Liability Reform Act. 1986 Utan Laws
ch. 199.

2 These are issues of first impression in Utah. - Defendant
Trackpobile cited three Utah cases in support of the merits of
its motion to apportion fault. We do not address theose cases
recause they were decided before the enactment of the statute 2T
issue and are not dispositive of any guasticn now before the

CcourT.




Liazilisy issue mayv not te included in the arporticmmenct.t When
2 defarmdant i1s disgmissad due to a determinaticn of lacgxk ©f fauls
35 a ma<ter of law, thne defendani’s exclusicn from asTosTlonmant
dzes nct surnTect the remaoning defendants to Liapility for
ceamages 1n excess cof thglr proscrilcnate fauls

The following facts are taken fream %the federa! districe
court’s certificaticn crder. In October 1988, plaintiff Xanneth
Sullivan lest his left arm and left leg in an accident cn the
railrcad tracks at the Freeport Center in Clearfield, Utan. At
the time of his injury, Sullivan was assigned t¢ unlecad grain
from rail cars into warehouses. He was employed by Scoular Grain
Company, Freeport Center Associates, and Scoular Grain Company of
Utah {"the Scoular parties").

Sullivan filed this action against the Scoular parties,
Union Pacific Railroad Company, Denver & Rioc Grande Western
Railrocad Company, Oregon Short Line Railrcad Company, Utah Pcwer
& Light Company, Trackmecbile, Inc., and G.W. Van Keppel Company.
In 1989, the federal district court found the Scoular parties.
immpune from plaintiff’s claim under the exclusive remedy
prevision of Utah’s Workers’ Compensation Law and dismissed ther
from the action. That court alsc found that defendant Cenver &
Rio Grande Western Raillroad had no legal duty to Sullivan and
dismissed it from the lawsuit. The remaining defendants in the
casa are Utah Power & Light, Trackmobile, G.W. Van Keppel, Union
Pacific Railroad, and Oregcn Short Line Rajilrocad. A motion to
dismiss Utah Power & Light for lack of jurisdiction is pending at
this time.

Defendant Trackmobile moved to have the jury apportion
and compare the fault of all the originally named defendants,
whether dismissed or present at trial. Plaintiff opposed this
motion, claiming that only the fault of parties who are
defendants at trial may bhe compared.

I. IMMUNE EMPLOYERS
A. Statutory Ipterpretation

: The court’s principal duty in interpreting statutes is
to determine legislative intent, and the best evidence of
legislative intent is the plain language of the statute. Jensen

55

3 We do not decide whether a jury may apportion the fault of
persons who are not parties in an action for reasons other than
dismissal on the merits. The cuestion may arise when potentially
liakhle persons are excluded from an action due to, for exazple,
failure of service of process, settlement, a covenant nct to sue,
a plaintiff’s failure to jcin a party, an applicable statute of
limitations, or some cther affirzmative defense.
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Dlajintiff argues that his former employers must oe
ev=luded freom thne apportionment pracess cecause they are not
Wdarendants" undar the Liability Refsrm Act’s definition.
Section 62-2-11 of the Utah Code statves that "words and phrases

. (which] are defined by statute, are to be construed
according to such peculiar and appropriate meaning or
definition." Under section 78-27-39 of the Liability Refcrm Act,
a jury may be instructed "to f£ind separate special verdicts
determining the total amount of damages sustained and the
percentage or propertion of fault attributable to each person
seeking recovery and to each defendant." Secticn 78-27-37(1)
defines "defendant" as "any person no% immune from sult who 1s
claimed +o be liable because of fault to any persen seeking
recovery." (Emphasis added.) Therefore, plaintiff argues,
because the district court found the Scoular parties to be
n{pmupne from suit" under the exclusive remedy provision of Utzh
Workers’ Compensation Act, Utah Code Ann. § 35-1-60, they are not
defendants and are excluded from apportionment under the plain
language of the Act.

Excluding plaintiff’s employers from the apportionment
process, however, would directly conflict with the language of
other sections of the Act which require that no defendant be held
liable for damages in excess of its proportion of fault.* The
relevant porticns of sections 78-27-38 and -40 read as follows:

78-27=-38. Comparative negligence.
The fault of a person saeking recovery shall
not alone bar recovery by that person. He
may recover from any defendant or group of
defendants whose fault exceeds his own.
However, no defendant is liable to any perscon
seeking recove for a amount in excess o
the proportion of fault attributable to that
defendant. ' . :

78=-27~-40. Amount of liability limited
to proportion of fault--Ke contribution.

Subject to Section 78-27-38, the maximum
amount for which a defendant mav be able to

an ers seaeking recov is at
percentage or provortion of the damages
equiva t to the centage oL ovorti

fault attributed to that defendant. No

defendant is entitled to contribution from
any other person.

4 This is true except in those cases in which an employer
did not causa or contribute tc the enmpleyee’s injury.

e
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Imphnasis acded.) If Tne 3coular parties, who allecedly
soperiputed TS the accigdant, ars not Lncluded con tne Scecizl
verdice fzrm, %She ramanning Zdefarndants will be gsotentialls llazle
T2 plaintifif fex ar Lnt in excess of their preperiicn of
faulzt For example, 17 the 35zzular parftles wars ©0% a2t f=2ult and
tne defendants rexalnlng LN The action were 10% at Zault, Ine
Tenalning <2iendants would te apportioned 100% of any damaczes
awarded even though thev wer= only 10% at fauit.’® Such a result
would violate the plain language of sections 73-27-28 and -40.

Thus, we are faced with two argualkly contradiczory
statutes within the same article. Secticn 78-~27-37 defines
"defendant" in a way that appears to preclude the inclusicn cf an
enployer from apportionment. But excluding esmployers frou
apportionment would violate the mandate of section 78-27-42 that
ne defendant be held liable for damages greater than its
proportion of fault. This conflict creates an ambiguity that
requires the court to xnake a policy inference as to the overall
purpose and intent of the Act.

B. Leagislative Historv

"When interpreting an ambigquous statute, we first try
to discover the underlying intent of the legislature, guided by
the purpose of the statute as a whole and the legislative
history." Hansen v. Salt Lake Countv, 794 P.2d4 838, 84l (Utah
1990) (citations omitted). We then try to harmonize ambigucus
provisions accordingly. Clover v. Spnowbird Ski Resort, 808 P.2d
1037, 1045 {Utah 1991). :

In the 1986 sessicn of the Utah Legislature, Substitute
Senate Bill No. 64 proposed that a jury may determine the "total
amount of damages sustained and a percentage or proportien of
fault attributable to each person seeking recavery, to each
defendant, and to each other verson whose fault copntributed to
the injurvy or damages." (Emphasis added.) Befeore being enacted,
the bill was amended by deleting the part underlined above and
inserting the word "and" befocre "to each defendant." The result
is cedified at Utah Code Ann. § 78-27-39:

The trial court may, and when requested by
any party shall, direct the jury, if any, to
find separate special verdicts determining
the total amount of damages sustained and the
percentage or proportion of fault
attributable to each person seeking recovery
and to each defendant.

® The percentages used here are merely for purposes of

-
£ tl e

ustraticn and do not reflect any factual determination ci ta
al fault of the parcties :invelved.
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Sullivan arswu n £ 5nows that The lezist
3.2 mot intend to include ngnpartias in the a:pc:tio"ﬁe:i
srocess

Te-ackmolile counters that The reascn 02X the arnendrnent
iz mo*= clear and argues %thatT, by contrast, the int2nt ci the
comparative negligence statute TOQ i1imit a defendant’s llabili<Ty
5 his or her proporticn of fault is clear. That purpose 15 to

ersure that "no defsndant is liable to any person seeking
recovery £or any amount in excess of the proportion of fault
at-ributable to that defendant." tah Code Ann. § 78-27-138.

"The primary rule of statutory interpretation is to
give effect to the intent of the legislature in light of the
purpose the statute was meant to achieve." Reeves V. Gentile,
213 P.2d 111, 115 (Utah 1991) (fcootnote omitted). Thus, failing
+o include immune employers in the appertionment viclates the
main purpose of the Act Dby impreperly subjecting the remaining
defendants to liability in excess of their proportion of faulit.

other portions of the Act’/s history suppert this
conclusion. First, during a floor debate prior to the adoption
of the bill, one senator observed that n"it is the basic fairness
concept we’re driving at. The defendant ought to be on the hook
only for its own percentage of damages, but ought not be the
guarantor for everyone else’s damages." Floor Debate, Utah
Senate, 46th Leg. 1986, General Sess., Senate Day 31, Records
No. 63 (Feb. 12, 1986). Second, each preliminary draft of Senate
Bill 64 states in the title that the purpese of the Act was,
among other things, "abelishing joint and several liability." 1If
the jury is prevented in this case from considering the relative
fault of the Scoular parties in the apportionment process,
Trackmobile and the other defendants will be held liable in the
event of a verdict for plaintiff, not only for their own
proportionate share of fault, but also for the proportionate
chare of fault attributable to the Scoular parties. Thus, one of
the major evils of joint and several 1iability would result, and
the stated purpose of the legislature in abolishing it would be

rustrated.

This interpretation of the Liability Reforz Act is in
harmony with the Workers’ Compensation Act; "when a construction |
of an act will bring it intc serious cenflict with another acz, " |
we have a duty to "construe the acts to be in harmony and to |
avoid conflicts." Jerz v. Salt Lake County, 822 P.24 770, 773
(Utah 1991) (citations omitted). The Workers’ Compensaticn Act
provides an injured employee’s naxclusive remedy* against an
employer in place of any other vcivil liability" and provides
shat no "action at law" may be maintained against an emplover
based on any injury to an emplovee. Utah Cocde Ann. § 35-1-50C.

Tm our view, this exclusive remedy does not bar the Scoular
parties from the apportionment pracess because appertionment 1is

qot an action at law and would not 1lppose any civil Iiability ocn
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-~o Scoular parties.  Thus, the JurY cehould Consider 2°Ts T
smissians o The Scousal part.es Lo its llabliliTy celiieraticons

S aimtiff’s =soncerns apcut procedural srcoiblems witn
aTCorTlOonmenT are non BEISuUasive. w2 bellieve that 2nc.CYer5 are
m2T prejudiced by being included in the apporTicnment proécess IcT
“nrea roasons. First, exgloyers have a fimanclal Llnterest .n tns
cu-eceme of She acticn. The Workers’ Cempensation Act crovides,
"The perscn liapble for compensation payments shall be reimbursed
in ull for all payments made [by the third-parsy defendant t¢
the injured employee] less the proportionate share of cosis and

attorneys’ fees . . . " Id. § 35=-1=-62(2) -

Second, the Werkers’ Compensation Act expressly
provides employers (or srneir insurance carriers) notice and a

reasonable opportunity to appear in the acticn. The Utah
Workers’ Compensation Act provides:

Before proceeding against the third party,
the injured employee, or, in case of death,
nis heirs, shall give written notice of such
intention to the carrier or other person
obligated for the compensation payments, in
order to give such perscn a reasonable
cpportunity to enter an appearance in the
proceeding.

Third, the Utah Liability Reform Act also provides for
a jury to apportion the fault of "perscon(s] seeking recovery."
Id. § 78~27-39. The Act defines "person seeking recovery" as
"any person seeking damages or reimbursement on its own behalf,
or on behalf of ancther for whom it is authorized to act as legal
representative." Id. § 78-~27=37(3). Thus, due to the
reimbursement provision of the Workers'’ Compensation Act,
employers (or their insurance carriers) may be legitimately
viewed as persons seeking recovery under the Act.

Therefore, employers have a financial interest in the
apportionment procass. Because the legislature has expressly
provided (1) that employers be given notice and an opportunity to
appear and (2) that the jury nay appertion the fault of persons
seeking recovery, we believe that it is not procedurally unfair
for a jury to apportien the fault of nonparty_employers.

C. Other Jurisdictions.

Other s+tates have dealt with the issue ¢f how to
apper<ion fault in weorkers’ compensation third-party acticns in a

variety of ways. See Appendix for examples. Although these
demisions involve scmewhat different statutes, their reason.ng
may ke helpful. For exangle, the california Court of Appea.
N Ne. 2lla5c
B LTS P3E TBETLNCITS mETICD DoGET SS. 2T s




recently raled In a <2se substantially sinllar to the casz 3%
mar. Mills v. MMM Carpats. Ine., 1 Cal. 2ptr. zd 8L fCT. Apo.
1262}, rewview dismissed, 10 CTal. Rptr. Id 635 (1882) In ¥ills,
a mank emplovee sued variscus marties far damacges becau3e she wWas
indured wnhen the heel of her shea punctured a sectlon of
carpeting tha% had peen laid over an upncovered utiliTy hcle. The

employer’s insurer intervenad, seeking indemnity for workers'
compensaticn benefits it had paid to the plaintiff on behalf cf
the empioyer. The defendants claimed that under Callifornia’s
Fair Responsibility Act, the contributive fault of the explcoyer
should he considered in determining the proporticonate share of
each defendantfs liability for noneconomic damages. Califcrnia’s
Fair Responsibility Act provides in relevant part:

In any action for personal injury, property
damage, or wrengful death, based upon
principles of comparative fault, the
liability of each defendant for non-econcmic
damages shall be several only and shall not
re joint. Each defendant shall be liable
only for the amount of non-eccnomic damages
allocated to that defendant in direct
preportion to that defendant’s percentade of
fault, and a separate judgment shall be
rendered against that defendant for that
amount.

Ccal. Civ. Code § 1431.2(a) (West Supp. 1993) (emphasis added).
The court, noting that the purpose of the Act was to abolish the
inequity and injustice of joint and several liability, decided
that excluding the plaintiff’s employer from apportiomment would
vresult {in] a form of joint liability which the statute is meant
to avoid" and held that "the apportionment of liability . . .
must take into account the fault of all tortfeasors, whether or
not they are named as defendants, (or] subject to liability for
damages." 1 cal. Rptr. at 814, 817. The court -conceded that
employers are "generally immune from tort -liability" under
California‘’s workers’ compensation law and noted in additien that
the Fair Responsibility Act "is not intended, in any way, to
alter the law of immunity." Id. at 818. Nevertheless, creating
a rule which it found consistent with both acts, the court
explained that "the negligent employer’s fault in a case like
this one is measured, not in order to impose tort liahility on
it, but to determine the comparative fault and commensurate
liability of a defendant in the action." 1d.~

We have applied similar reasoning in holding that
Utah’s Liability Reform Act regquires a jury to apportion th
fauit of a plaintiff‘s emplover even though the employer is

immune from suit under Utanh’s Workers’ Compensation Act.

No. 91042 8

I
(VR
1

1
T
L
aa
4
cJ
D
"4
)



)
(R

Any 3udicial or Lesisiative declSiOn CCORCEINLNT LTS
tiamility reduLres a Talancing of soopeting interests and a
Deligy defisicn as TO woloR parT. snculd Dear the Tis4As oI an
Smmomn o-» I1nsclvent TorT-fsascr. Sriscr €3 1336, under “I.lnt oant
several Liability, a tort-Ieascr rore the risk cf pavying oot cn.y
his or ner smare of the plaintifi‘s damages, but also the shares
of otaer tor--feasors who wers Lnpecuinicus or immune frco sult
The 1986 Utan Liability Reform Act shifted the risks caused by

impecunious or immune tort-feasors to the plaintiffs by
akolishing joint and saveral liability and contrikbuticn among
tort-feasors.

Plaintiff correctly asserts that 1f his exmplover’s
actions are included in apportionment, his recovery may ce
significantly reduced. Plaintiff’s recovery £rom nonemplioyer
defendants would be reduced directly in proportion to the
percentage of fault, if any, the Jjury attributes to the employer.

on the other hand, in Trackmobile’s view, fairness to
the defendants requires that each defendant pay only its
proportionate share of the plaintiff’s damages. If %he Scoular
parties are not included in apportionment, Trackmobile and the
other defendants would bte liable for damages in excess of thelr
proportien of fault. "There is nothing inherently fair about a
defendant who is([, for example,] 10% at fault paying 100% of the
less . . ." pBrown v. Reill, 580 p.2d 867, 874 (Kan. 1978).

.

General comparative negligence theory also supports the
inclusicn of nonparty employers in apportionment. For example,
according to Heft and Heft:

Tt is accepted practice to include all
tortfeasors in the apportionment question.
This includes nonparties who may be unknewn
~ortfeasors, phantom drivers, and persons
alleged to be negligent but not liable in
damages to the injured party such as in tke

third party cases arising in the workmen’s
compensation area.

. L] * -

The reascn for such rules is that trie
apportionment cannot be achieved unless that
apportionment includes all tortfeasors gquilty
of causal negligence elther causing or

contributing <o the occurrence 1N question,
whether or not they are parties to the case.
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23, 1%GC ‘focmnote omituad) . Thus, 1T 15 acgepntned gralllion Tor
=m2 Cury IO aggerticn The 2Imparative fault of all fort-Isnsors
When comoarabtlve negligence Ls oat Lssu2l’

Plaintiff alsc groTacts the detrimertal effect cn hils
reccwvary Created bv thne enplover relnbursament CroVisiCnhs of tne
workers’ Compensation Act Section 25-1-42 provides fcr an
emglover or insurer Lo obtain relmbursement for any gpaymenis zade
te an injured emplovee This lien 1s nct reduced 1in any resrec=z
oy the amount by which the employer’s act or omlssion contributed

£o the employee’s injuries. Thus, any judgment Sullivan wins
against a party defendant will be reduced up to the amount the
insurer in this case paid to Sullivan in workers’ compensation
benefits.

Consequently, when a verdict is granted to the
plaintiff in an amcunt equal to or greater than the emplover’s
workers’ compensation payments, the Act allows an at-fault
enmployer to escape liability altogether at the expense of the
injured employee.7 We agree with plaintiff that this result is
inequitable, but the effect of the statutory language is clear.

, .

However, "{w]here statutory language is plain and
unambiguous," we will "not look beyond the same to divine
legislative intent." Brinkerhoff v. Forsyth, 779 P.2d 6385, 686
(Utah 1989). The language of section 35-1-62(2) is unambiguous
on this point: "The person liable for compensation paymentis
shall be reimbursed inh full for all payments made [(by a third
party to an injured employee] less the proportlonate share of
costs and attorney’s fees provided for in Subsection (1). tah
Code Ann. § 35—1_66(2) (emphasis added). We are not free "to

6 A solid majority of states in the Pacific region have
adopted the practice of apportioning the fault of nonparties in
negligence actions. These states have done so either expressly
by statute or by judicial interpretation. . In addition, several
states allow consideration of nonparty negligence while retaining
joint and several liability. See Appendix for a sampling of
cases,

7 The KRansas Supreme Court recognized the inequity in
allowing a partially negligent employer to recover full
subrogation in Neglev v. Massey Ferguscn, Ing., 625 P2.2d 472, 475
(Kan. 1981), but refused to reduce the employer’s lien because
"[tlhe extent and nature of the subrogation rights of an emplovyer
under the workmen’s compensation statutes are matters f{or
legislative determination."” Id. at 476. To remedy this
inequity, the Kansas‘Legislature amended its workers’
compensation law to previde that the employer’s subrogatlion
interest "shall be diminished by the percentage of the damage
award attributed %g¢ the negligence of the emplover." Xan.

AnNn. § 44-3504(4) Qéupp. ’SQOJ.
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25sess “he wisdenm ©f a statutcry scheme.," Wes= Jordan
Mor-igan, 656 P.2d 443, $4F (Utan 1982). Meoreover, nc cnallenge
= =me validity of tRe relzbursement provisicn of the Worrars'
Ccrmrensation Acht 18 nefore ThAls Sourt at “hls tinme Thus
slaintifi’s remedy cn tnis peint is a legislative cne

II. DISMIS3ZEZD NCNEMPLOYER DEFINDANTS

The remaining ncnemployer defendants in the case are
Utah Power & Light, Trackzeobile, G.W. Van Keppel, Union Pacific
Railroad, and Oregen Short Line Railroad. As noted above, the
district ceourt found that Denver & Rio Grande Western Railroad
("D&RG") had no legal duty to Sullivan and dismissed it from the
lawsuit.

Trackmobile urges that all named defendants, including
those dismissed from the proceeding, be included in
apportionment. However, plaintiff argues that because the trial
court dismissed D&RG, it is not a defendant and the jury may not
consider its actions or omissions in the apportionment process.
Plaintiff again relies heavily on the definiticns of the
Liability Reform Act for support. The relevant definitions of
the Act provide:

(1) "Defendant'" means any person not
immune from suit who is claimed te be liable

because of fault to any person seeking
recovery.

(2) "Fault" means any agtionable breach
of legal duty, act, or onmission proximately
causing or contributing to injury or damages

- L] - -

Utah Code Ann. § 78-27-37(1), (2) (1986) (emphasis added).
Plaintiff asserts that the requirement that "fault" be
nactionable” precludes the inclusion of D&RG in appertionment.

Plaintiff urges a definition of "actionable®" fault that
is too restrictive. An act or omission may be actionable even if
t-e plaintiff cannot, as a practical matter, secure a judgment
against a defendant. Black’s defines "actionable" as "(t]hat for
which an action will lie, furnishing legal ground for an action.”
Black’s_Law Dictionary 29 (6th ed. 1990). A plaintiff may have
legal grounds for a cause of action against a~defendant, and the
defendant may be dismissed due to, for example, the assertion of
a successful affirmative defense. Thus, the Act’s definition of
"fault" does not necessarily preclude the apportionment of fault

sf ncnparties.

Nevertheless, we hoid that D&RG, which was dismissed
pursuant to an adjudicaticn on the merits, may not be included 1n
apportionment, D&RG was dismissed due to 2 lack of fault as a

18
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mattar of law Thus, D&RZs exclusien will not subject renalning
defendants T2 petential liabilicy for Zamages in excess O Toerr
croocrtionate fauvle.

Trackmebile has also raised an egual prorectian
arcument under the state and federal ¢onstlituticns. Because we
nave interpreted the statutes at ilssue to require that the jury
apporTion the fault of emplovers of plaintiffs in third-party
workers’ compensation litigation, this issue need not be reached.

Based on the foregoing analysis, our answers to the
questions certified from the federal court are as fol.ows:

1. A jury may apportion the fault of
employers under Utah Code Ann. § 78-27-38 to
~43 notwithstanding their immunity under Utah
Code Ann. § 35-1-60.

2. A jury may not apportion the fault
of a party that has been dismissed from the
lawsuit pursuant to an adjudication on the
merits of the liability issue.

WE CONCUR:

Gordon R. Hall, Chief Jgstice

Michael D. Zimmerman, Justice

Appendix

Apportionment of Nonparty Pault in Negligence Actions
in States Reported in the Pacific Reporter

States that have expressly adopted this practice by
statute include Arizona, Ariz. Rev. Stat. Ann. § 12-2506.B
(1991), Dietz v. General Elec. Co., 821 P.2d 166, 171 (Ariz.
1991) (including immune employers}; Celeradeo, Colo. Rev. Stat.
§ 12-21-111.5(3)(a) (1987), Williams v. White Mountain Constr.
Co., 749 P.2d 423, 429 (Colo. 1988) (same); Kansas, Kan. Stat.
Ann. § 44-504(d) (1986 & Supp. 1991}, 3rabander v. Western Cocp.
Tlec.,, 812 P.2d 1216, 1219 (Kan. 1986) {(same); New Mexico, N.M.
Stat. Ann. § 41-3A-1.28 (1889), Taylor v. Delgarno Transov., Inc.,
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-1 other states, ccurts have interpreted yereral
comparative negligence statutes TO require apporticonment of
nongarty fault. California, Cal. Civ. Code § 1431.2(a) (West
supp. 1593), ¥ills v. MMM carpets, Inc., 1 Cal. Rptx. 2d 812, 814
(Ct. App. 1891) (including immune employers), review dismissad,
10 Ccal. Rptr. 24 635 (1992}; HZawaii, Haw. Rev., Stat.

§ 663-=31(b) (2) (1988), Espanicla V. cawdrey Mars Jeint Venture,
207 P.2d 365, 373 (Haw. 1985) {same); Idahe, Idaho Ccde § 6-8G2
(1990), Pocatello Tndus. park v. Steel W. Inc., 621 P.2d 395, 403
5 n.4 (Idaho 1980), parzinger v. State, 727 P.2d 1222, 1224
(Idaho 1986) (same); Oklahoma, Ckla. Stat. Ann. tit. 23, § 13
(1987), Bode v. Clark Equip. Co., 719 p.2d 824, 826-27 (OKla.
1586) (same); Wyoming, Wyo. stat. § 1-1-109 (19%1), Burton v.
Fisher Controls Co., 724 P.2d 1214, 1221 (Wyo. 1986) (including
settling tort-feasors).

The following states retain joint and several liability
but allow the consideration of nonparty negligence for the
limited purpose of determining whether all or none of the total
fault can be attributed to the nonparty. Alaska, Alaska Stat.

§ 09.17.080 (1991), Lake V. Construction Mach., Inc., 787 B.2d
1027, 1028, 1031 (Alaska 1950Q) (including immune employers);
Montana, Mont. Code Ann. § 27-1-703(4) {1991) (expressly
excluding immune employers).

In contrast, only two states flatly refuse to allew a
jury to consider the fault of nonparties in apportionment.
Nevada, Nev. Rev. Stat. Ann., § 41.141.2(b) (2) (19886), Warmbrodt
v, Blanchard, 692 P.2d 1282, 1286 (Nev. 1984); Oregon, Or. R.
civ. P. §§ 18.470, -.480 (15S1), Mills V. Brown, 735 P.2d 603,
605 (Or. 1987).

STEWART, Justice {Digsenting):

The majority opinion holds that an immune non-defendant
should be included in the apportionment of fault to defendants
under the Liability Reform Act. I submit that the majority, in
direct defiance of the specific language of the Act and its
legislative history, completely revaerses the Tntended effect of
the Act as to how fault should be apportioned when one of the
parties whose negligence contributed to the plaintiff’s injuries
is immune from liakility.

In 1973, the Utah Legislature adopted the Comparative
Megligence ACYT, whicn abolished contributory negligence as an
apsolute bar to an action but left intact the doctrine o joint




and several Liability. 1872 Utan Laws ch. 209. The Liasmility
Raferm ACh, adopted in 1386, carried forward several provisions
f-~m =hne Comparative Negligence Act but dispensed wita joint and
several Liabkllity. L1986 Utan Laws ch. 199. Under the act, faulc
1s to pe apporticned To eaca party, with each par=</ bearindg
liabilivy for its appertileoned Zault. No party 1s lliable for
fault apportioned to anether party. Utah Code Ann. § 78-27-40.

The central issue in this lawsuit is how the
Legislature intended to apportion the fault of a person imeune
from liability (a non-party) who is one of multiple tort-feasors
causing a plaintiff’s injuries. The lLegislature specifically
addressed and resolved that issue. The Act expressly proviges
rhat fault shall not be allocated to a pawiy impmune froam
liability. Section 78-27-39 states:

The trial court may, and when requested by
any party, shall, direct the jury, if any, to
find separate special verdicts determining
the total amount of damages sustained and the
percentage or propertion of fault
attributable to each person seeking recovery

and to each defendapt.

(Emphasis added.) Thus, fault is to be attributed only to "each
person saeking recaovery and to each defendant." The Act then
defines the word "defendant" to specifically exclude persons who
are immune from liability. Section 78-27-37 states: )

As used in Sections 78-27-37 through
78-27~43:

(1) "Defendant" means any person
not impune from suit who is claimed to
be liable because of fault to any person
seeking recovery.

(Emphasis added.) This section makes clear that the terxn
defendant does not_include negligent persons who are impune from
liability. In short, the Legislature contemplated the issue at
hand and expressly provided that fault is to be allocated only
among non-immune parties to a lawsuit, even though an immune
person may be partly responsible for the plaintiff’s injuries.

Two other sections in the Act not enly reinforce, bu*x
compel the same conclusion. Section 78-27-41 states that either

a plaintiff or a defendant who is a party to the litigaticn

zay join as parties any defendants who may
nave caused or contributed to the injuxy or
damages for which recovery is sought, for the
purpose of having determined their respective
preportions of fault.

No. §104382 14



(Zmprasis added.) In fennacticon <itn that seczisn, & 7E-10-00
requires special vercaiiis, wien reguested, for deTer=inInG T0E
faulc atwr.buted %o "each perscnh seeking rectcvery and t©o eacn
defandant.” Both the jcinder and special verdige provisiosns ara
srecificaily designed to provide tne naecessarny mec=hanisn for
a==romuting fault only T2 san~immune defendants (as <delilned Ly
=~a Act,; and to plaintiifs. Thus, immune perscns may not :ze
igined in an action, § 78-27-41, nor may fault pe attrikuted tO
them. § 78-27-35. The majority’s self-devised reguirement that

che faul- of an impune party must be ascertained simply flouts
these provisions.

The purpose of joinder is to determine the ncon-ipmune
defendants’ "respective proportions of fault." § 78-27-41. The
mfault" to be allocated is defined by § 78=27-37(2) as any
mas+icnable breach of legal duty . . . causing or contrikuting Lo
injury or damages . . - ." (Fmphasis added.) Because an immune
party’s negligence is not.an tactionable breach of legal duty,"
that negligence cannot ke apportioned. In short, an immune
party, such as plaintiff’s employer in this action, has not
engaged in an "actionable breach of legal duty" and simply is not
subject to the special verdict appertionment procedure under the

statute.

The Legislature could not have been more explicit and
consistent in providing exactly how and to whom fault should be
aliocated. Indeed, the Legislature expressly rejected the
position the majority adopts. Senate Bill 64, which became the
Act in issue, initially provided:

The trial court may, and when requested by
any party shall, direct the jury, if any, to
find separate jury verdicts determining the
total amount of damage sustained and the
percentage or proportion of fault
attributable to each person seeking racovery,

+o each defendant, and to each other pexson
whose fault contributed to the injurv or
dampages.

(Emphasis added.) The Senate committee raport shows that the
italicized phrase was purposefully deleted. Left in, that phrase
would have done exactly what the majority does today. The
pajority nevertheless dismisses this ccmpelling piece of
legislative history on the transparent ground that it is net
clear why the language was deleted.

The Legislature consclously adopted a policy that

excluded the negligence of non-~immune persons from the fault
apporticnment precess. Asserting that it would be unfair to make

defandants bear the fault of an immune party, the majority simplYy

sets aside the judgment of the Legislature as expressed in the
the

explicit statutory language and ipposes lts own policy.

what




naiorisy faills <o racognizz 1s that tae ocllcy adecpted by Lhne
Legislature divides tne fault oI an immune party 2mOnRg coth
nLaintiffs and defendantis The pcolicy adepted by the majority,
~n thme cther hand, leoads that tault entilrely onto a plaintifs
The legislative policy is nelther lrratlcenal nor
ineguitable. Practically speaking, & Jjury would naturaily be

-
3

inclined o allccoate the fault of an impune person among botn
plaintiffs and defendants. If a plaintiff is 20% at fault, each
of two named defendants is 30% at fault, and an immune perscn is
20% at fault, <the Legislature cculd reasonably assume that a Juxry
would allocate the immune person’s 20% fault among the plaintiff
and the defendants, prcbably according to their respective
percentages of "actionable fault." Thus, there is no reascn to
assume, as the majority does, that the immune persen’s fault will
Le attributed solely to defendants under Utah's comparative
negligence scheme.

The majority position will necessarily rasult in the
entire amount af an immune person’s fault being deducted from a
plaintiff’s damages. The blatant inequity of that position is
especially acute when an immune employer’s insurance company
claims all or part of a plaintiff’s recovery by way of
subrogaticn under the Workars'’ Compensation Act.

The majority rejects clear and consistent statutory
language and its compelling legislative history with the
extraordinary argument that "failing to include immune employers
in the apportionment vioclates the main purpose of the Act by
improperly subjecting the remaining defendants to liabkility in
excess of their proportion of fault." 1 see nothing improper in
the legislative scheme. The fact is that it is for the
Legislature-—-not this Court--to decide how to deal with the fault
of an immune party in a multi-defendant comparative negligence
case.

While it is true that the Act abolishes joint and
several liability, that was not its sole purpose. The Act also
prevides the manner in which fault should be allocated in
comparative negligence cases and how the universe of acticnable
fault should be apportioned when one varty is immune. As noted,
even a plaintiff may be held responsikle for a part of an immune
perscon’s negligence under the provisions of the Act. Defining
the universe of fault, as the Legislature has done, is not, at
bottom, an issue of joint and several liability. Rather, the
precess turns on the concepts underlying proximate cause.

The existence of fault has always depended upon whether
the negligence of a party had a substantial causative connection
to a plaintiff’s injuries. Because the law reguires only a
substantial causative connection, a defendant or defendants may
be held legally respcnsible for causing an injury, even though
tnare are some actual causes for which the defendant or

No. 310482 26
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defendants are not raspcnsible. But if a defendant’s nec
is not a substantial cause cf the plaintiff’s injuriss, ¢
liapility may attach to that defendant. For this reascn,
oroximate cause is defiped in terms of substantial causative
factors. That point 1s eritical in the policy the Legislature
adoptad. If an immune person’s negligence 1s great enough, a
surv would be obliged to find that the named non-imaune
defendants did not proxizately cause the injury, even if they
were negligent, and thus deny the plaintiff any recovery. But if
the immune person’s negligence is not that great, a jury will
have tc determine the relative proportion of actionable fault
attributable to the plaintiffs and the named defendants. 1In this
precess, the universe of fault to which the plaintiff and the
defendants contributed is the universe of actionable fauvlt,

Ak

The damage the majority does to the legislative scheme
and to a plaintiff’s rights is exacerbated by the provision in
the Workers’ Compensation Act that gives an employer (Whcse fault
may have contributed to a plaintiff’s injuries) a lien against
the plaintiff’s damage recovery for benefits paid out of workers’
compensation. Thus, not only is the plaintiff made responsible
for the employer’s proportionate share of fault, but he nmust
also reimbursa his employer out of his diminished recovery for
any workers’ compensation benefits received. This is not only
unjust and inequitable, but might well be unconstitutional.

Howe, Associate Chief Justice, does not participate

hareain.
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APPENDIX 5

Affidavit of Representative Jack F. DeMann

House Sponsor of 8.B. 64



DENNIS V. LLOYD #1584
GENERAL COUNSEL

WORKERS COMPENSATION FUND OF UTAH

392 East 6400 South
Salt Lake City, Utah 84107
Telephone: (801) 288-8060

CALLISTER, DUNCAN & NEBEKER
JAMES R. BLACK #0357

800 Kennecott Building

Salt Lake City, Utah 84133
Telephone: (801) 530~-7300

Attorneys for Amicus Curiae Workers Compensation Fund of

Utah

IN THE SUPREME COURT OF THE STATE OF UTAH

* k k * Kk Kk *

KENNETH RAY SULLIVAN,,
Plaintiffs,
vs.

SCOULAR GRAIN COMPANY OF
UTAH; UNION PACIFIC RAILROAD
COMPANY, a Utah Corporation;
THE SCOULAR COMPANY, ROBERT
O'BLOCK AND GORDON OLCH, dba
FREEPORT CENTER ASSOCIATES;
TRACKMOBILE, INC., a Georgia
Corpecration, Formerly Known
as WHITING CORP.; THE DENVER
AND RIO GRANDE WESTERN
RAILROAD COMPANY, A SHORT
LINE RAILROAD COMPANY, a
Delaware Corporation; OREGON
SHORT LINE RAILROAD COMPANY,
a Utah Corporation; UTAH
POWER & LIGHT COMPANY, a
Utah Corporation; and G.W.
VAN KEPPEL COMPANY, a
Missouri Corporation,,

Defendants.
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AFFIDAVIT OF FORMER
REPRESENTATIVE,

JACK DEMANN REGARDING
S.B. 64, 1986 UTAH
LEGISLATURE a/k/a THE
LIABILITY REFORM ACT OF
1986

Utah Supreme Court No.
910482

* * & &k * * *



Jack DeMann, being first duly sworn, deposes and states
the following to be true to his personal knowledge:

1. During the 1986 session of the Utah Legislature, I
was a duly elected Representative serving in the House of
Representatives.

2. I recall Senate Bill 64 (hereinafter "S.B. 64"),
the Liability Reform Act of 1986 (hereinafter the "Act")
passed during the 1986 Legislative Session. I served as
that Act's House Sponsor.

3. In passing the Act, the Legislature did not intend
to affect Utah's workers' compensation system in any way
whatsocever.

4. I have reviewed the affidavits dated the 19th day
of May 1993 of Senator Haven J. Barlow and former Senator
Paul Rogers concerning the intent of the 1986 Legislature
in passing the Act. From my personal knowledge I concur
that my intent and that of the House of Representatives at
the time of passage of S.B. 64 was as stated in those
affidavits.

5. To the best of my knowledge, no representative

expressed any intent for the language of S.B. 64 different

than that which I have stated herein nor different than that




stated by Senator Barlow and former Senator Paul Rogers 1in

their affidavits.

ks TR Dbt

_~Jack DeMann

STATE OF UTAH )
COUNTY OF SALT LAKE )
On the 19th day of May, 1993, personally appeared
before me Former Representative Jack DeMann, the signer of

the above instrument, and duly acknowledged to me that he

executed the same.

M s L q;f;ﬂ¢:_+4j

NOTARY PUBLIC o/

My Commission Expires:
Residing at:__ =L C L

e R ke o

En) T e um l

St Laks Oty Utan 84117 |
My Commiasion Expires 7/20/%5|
|

STATE OF UTAH |







APPENDIX 6

Excerpt of taped floor debates
Utah House of Representatives
February 26, 1986

General Session



EXCERPT CF TAPED FLOOR DEBATES
UTAH HOUSE OF REPRESENTATIVES
FEBRUARY 26, 1986-GENERAL SESSION
Custedian: This is a recording of the floor debates in the
Utah House of Representatives for subatitute
Senate Bill 64 of 1986 General Session. This is
taken from the records of the 46th Legislature

House of Representatives, day 45, Fabruary 26,
1986 records 18 and 19.

House Clerk: Substitute Senate Bill No. 64, Liability Reform
Act, by Haven J. Barlew, Jack M. Bangerter, C.E. Petersen, Paul
Rogers, Warren Pugh, Glade M. Sowarda, Eldon A. Money, Donna M.

Wayment, Brent C. Overson, John C. Holmgren and Wayne L.
Sandrperg. Be it enacted by the legislature of the State of Utah.

Epeaker: Representative DeMann,

Representative Jack Demann: Thank you Mr. Speaker. Ladies and
gentleman, our majorlity leader Glen Brown was geing to handle
this bill but is tied up over in confsrence but felt it was
important enough that he did not want it circled and asked if we
would please proceed and asked me to carry It for him. I am
pleased to do that,

Ladies and gentlemen what this bill does is to assurs that
no defendant shall be liable for more than his share of
plaintiffs’ damages in suit. We have before you tonight a
substitute bill, The reasmon we have a substitute bill is because
criginally SB 64 attempted to change more of the tort lawas than
Just joint and aeverable!. Through aseven hours, I would like to
emphasize that please, through seven houre of Senate Committee
hearinge the proponents of the bill made several accommodations

to the plaintiffs’ bar. These appear on page 3 of the sheet

‘8lc. Representative DeMann’s use of the term severable is
obviocualy meant to be sevaral,



which you have received at your desk and whlch I have here in my

hands for your reference.

Prior to the substitute bill, Mr. Roger Sandack and Mr.
Brent Wilcox made the following written statement: "The sclution
is to provide for comparing the plaintiff‘s fault againset the
dafandants’ collective fault. Then, once liabllity is
establishad the remalning provieions of this bill would restrict
the plaintiff to recovering from each defendant only its
proportionate share of the judgment, thus attalning the fairness
that this bill is after." Now substituta 64 enganders tha
concept that Mr. Sandack and Mr. Wilcox soc eloquently stated. The
point that I am making or trying to make at this time ia that
concessiona have baen mada, tha issue is joint and severable and

should we keep it on the books or not.

The issues have been debated, the concessions have been made
and I would like to quickly peint out to you, if you will refer
back to thies fact sheet please, that there have in recent years
been 14 other statas who have either abolished or limited the
joint and severable liability in their law. On the second page
you will find at the top of that shaeet an indication of the
growing impact that this has on the State of Utah, the Stata
government, and local governments. Would you alsoc be aware that
it has the same impact on the sc called deaep poockat private

entities, larger and smaller businesses.




Those who support the bill are listed on the bottom of page
2 and I think that you will see that that represents 23 groups.
If you will turn to page 3, it addresses why there is a
substitute bill and I leave you that informatisn., Finally, I
would like to indicate to you that I think we have before us a
matter of fairness. What is fair in asseasing liability and T
gubmit to you that the practice which we have had in the past
which leaves a defendant who has been adjudged cnly to have a
very small percentage of the liability, holding in fact all of
the financial liability or a major share of it. With that much
introduction, Mr. Speaker I would be very happy te entertain

gquestlons and of course welcome comments.
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APPENDIX 7

Affidavit of Senator Haven J.

Principal Sponsor of S8.B.

Barlow

64



CALLISTER, DUNCAN & NEBEKER
JAMES R. BLACK #0357

800 Kennecott Building

Salt Lake City, Utah 84133
Telephone: (801} 530-7300

Dennis V. Lloyd #1984
Attorney at Law

392 East 6400 South

Salt Lake City, Utah 84107
Telephone: (801) 288-8060

Attorneys for Amicus Curiae Workers Compensation Fund of Utah

IN THE SUPREME COURT OF THE STATE OF UTAH

k Kk Kk kk k hk k kx %

KENNETH RAY SULLIVAN,
Plaintiff,
vs.

SCOULAR GRAIN COMPANY OF
UTAH; UNION PACIFIC RAILROAD
COMPANY, a UTAH CORPORATION;
THE SCOULAR COMPANY, ROBERT
O'BLOCK, and GORDON OLCH,
dba FREEPORT CENTER
ASSOCIATES; TRACKMOBILE,
INC., a GEORGIA CORPORATION,
FORMERLY KNOWN AS WHITING
CORP.; THE DENVER AND RIO
GRANDE WESTERN RAILROAD
COMPANY, A SHORT LINE
RAILROAD COMPANY, a DELAWARE
CORPORATION; OREGON SHORT
LINE RAILROAD COMPANY, a
UTAH CORPORATION; UTAH POWER
& LIGHT COMPANY, A UTAH
CORPORATION; and G.W. VAN
KEPPEL COMPANY, a MISSOURI
CORPORATION,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

AFFIDAVIT OF SENATOR
HAVEN J. BARLOW, SPONSOR OF
S.B. 64, 1986 UTAH
LEGISLATURE a/k/a LIABILITY
REFORM ACT OF 1986

Utah Supreme Court No.
910482

* kk ok kk ok kk ok kwk &




Senator Haven J. Barlow, being first duly sworn, deposes and
states the following to be true to his personal knowledge:

1. During the 1986 session of the Utah Legislature I was and
I am currently a duly elected Senator serving in the Senate of the
State of Utah.

2. I was principal sponsor of Senate Bill 64 (hereinafter
S.B. 64"), a proposed Liability Reform Act. After my bill's
initial version was drafted and circulated among legislators and
interested parties, I became aware that the State Insurance Fund
(now known as the Workers Compensation Fund of Utah, hereinafter
"WCF") and others had serious concerns about the affect the
proposed legislation would have on the Workers' Compensation Act of
Utah (Sections 35-1-1 et seq. U.C.A.). We did not want to disturb
in any manner the present procedures and operation of the WCF or
Utah's workers' compensation system.

3. The concern with the original versions of S.B. 64 as
expressed to me by those parties was that the language might
disturb or could alter the procedures of the workers' compensation
system in several ways.
4. After my study of the situation, I became convinced that |
5.B. 64 should be amended to avoid any potential that it would
increase the cost of or alter the workers' compensation system as
it had existed theretofore.

5. Therefore, after further discussions with interested
parties and other legislators, S.B. 64 was amended to address those
concerns. As part of those changes, the term "defendant™ was then

2

o



limited by definition to "...those not immune from suit." (Section
78=-27-37 U.C.A.).

6. To leave no doubt of the relationship of the Liability
Reform Act of 1986 to the Workers Compensation Act, S.B. 64
included as proposed Section 78-27-43 U.C.A. the language that
nothing in the Act was to "...affect or impair...the exclusive
remedy provisions of Title 35, Chapter 1."

7. S.B. 64 was then passed into law with little floor debate.

8. The 1986 Legislature intended to do away with joint and
several liability that had previously been the law in Utah. The
Legislature perceived joint and several liability to be an unfair
spreading of the responsibility for negligently caused injuries.

9. It is my opinion that the Legislature intended that
employers be excluded from any fault comparison so as not to alter
the Workers' Compensation Act because their responsibility for
their injured employees was already provided for in the Act. The
lLegislature did not want to do anything that would affect the
balance between injured workers' and employers' rights as contained
in the Workers' Compensation Act of Utah. Specifically, the
Legislature did not want to affect the '"exclusive remedy"
protection of Section 35-1-60 U.C.A., the cost to employers of
providing no fault workers' compensation benefits for their
employees, or the subrogation right of Section 35-1-62, U.C.A.

10. At this time, I have no recollection of any floor debate
or discussions among legislators which would demonstrate any
legislative intent regarding S.B. 64 contrary to that which I have

stated in this affidavit.



Dated this 19th day of May, 1993.
fl/ /-\
/ : . _ ﬂ'

Do e
/ ; ' /44/5_ l’_fa_‘,_.—
SENATOR HAVEN; ¥ BARTOW

STATE OF UTAH )
'ss.
COUNTY OF SALT LAKE )
g P
On the ! day of May, 1993, personally appeared before me
Senator Haven Barlow, the signer of the above instrument, and duly

acknowledged to me that he executed the sane,

e o P
NOCTARY . UBLIC J
My Commission Expires:
Residing at: =l L+

- Q0o -agT

81444

NOTARY PLUBLIC

OENNIS V. LLOYD
1321 Rebecca Circle
Sait Lake City. Utah 4117
My Commission Expires 7120198
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APPENDIX 8

Affidavit of former Senator Paul Rogers

Cosponscor of S.B. 64




DENNIS V. LLOYD #1984

GENERAL COUNSEL

WORKERS COMPENSATION FUND OF UTAH
392 East 6400 South

Salt Lake City, Utah 84107
Telephone: (801) 288-8060

CALLISTER, DUNCAN & NEBEKER
JAMES R. BLACK #0357

800 Kennecott Building

Salt Lake City, Utah 84133
Telephone: (801) 530-7300

Attorneys for Amicus Curiae Workers Compensation Fund of

Utah

IN THE SUPREME COURT OF THE STATE OF UTAH

* k Kk * k &k %

KENNETH RAY SULLIVAN, ,
Plaintiffs,
vs.

)

)

)

)

)

)
SCOULAR GRAIN COMPANY OF )
UTAH; UNION PACIFIC RAILRCAD )
COMPANY, a Utah Corporation; )
THE SCOQULAR COMPANY, ROBERT )
O'BLOCK AND GORDON OLCH, dba )
FREEPORT CENTER ASSOCIATES; )
TRACKMOBILE, INC., a Georgia )
Corporation, Formerly Known )
as WHITING CORP.; THE DENVER )
AND RIOC GRANDE WESTERN )
RATLROAD COMPANY, A SHORT )
LINE RAILROAD COMPANY, a )
Delaware Corporation; OREGON )
SHORT LINE RAILROAD COMPANY, )
a Utah Corporation; UTAH )
POWER & LIGHT COMPANY, a )
Utah Corporation; and G.W. )
VAN KEPPEL COMPANY, a )
Missouri Corporation,, )
)

)

Defendants.

AFFIDAVIT OF FORMER
SENATOR Paul Rogers, A
SPONSOR OF S.B. 64, 1986
UTAH LEGISLATURE a/k/a
THE LIABILITY REFORM ACT
OF 1986

Utah Supreme Court No.
910482




intent of the Legislature for the injured employee to bear
the burden of the employer's conduct alone by having the
third-party damages reduced by the employer's proportionate
"fault" and then requiring the injured worker to reimburse
the employer the full amount of the subrogation allowed by
Section 35-1-62 U.C.A. of the Workers Compensation Act of
Utah. Rather, the amendments which became a part of the Act
were designed to make it clear that the employer's conduct
was not to be compared to that of the injured employee and
the defendant(s) in a civil lawsuit. The employer's
responsibility for all their injured employees was provided
for by their participation in the no-fault workers
compensation system.

6. To the best of my knowledge, no legislator
expressed any intent for the language of S.B. 64 different
than that which I have stated herein nor different than that

stated by Senator Barlow in his affidavit.

VL‘MZ 7

Former Senator Paul Rogers

STATE OF UTAH )
1 55,
COUNTY OF SALT LAKE )

on the 19th day of May, 1993, personally appeared

before me Senator Paul Rogers, the signer of the above




instrument, and duly acknowledged to me that he executed the

same.
D.-/A_‘x L1 L.L,- 2 ‘—'L i _:: { oy
' NOTARY PUBLIC vl
My Commission Expires:
Residing at: e T S T s e

oo -T

414841

L1
NOTARY PUBLIC

DENNIS ¥ LLOYD
1321 Rebecca Circle

Ban Lake City. Utah 84117

My Commission Expirss 7/20/95|

STATE OF UTAH
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APPENDIX 9

Affidavits of:

Senator Arnold Christensen, Current President of the Senate

Senator Stephan J. Rees
Senator Eldon A. Money
Senator Blaze D. Wharton
Representative James Yardley

Senator John P. Holmgren

Representative Brent H. Goodfellow




DENNIS V. LLOYD #1984

GENERAL COUNSEL

WORKERS COMPENSATION FUND OF UTAH
392 East 6400 South

Salt Lake City, Utah 84107
Telephone: (801) 288-8060

CALLISTER, DUNCAN & NEBEKER
JAMES R. BLACK #0357

800 Kennecott Building

Salt Lake City, Utah 84133
Telephone: (801) 530-7300

Attorneys for Amicus Curiae Workers Compensation Fund of
Utah

IN THE SUPREME COQURT OF THE STATE OF UTAH

* * * * Kk * %

AFFIDAVIT QOF SENATOR
ARNOLD CHRISTENSEN,
REGARDING S.B. 64, 1986
UTAH LEGISLATURE a/k/a
THE LIABILITY REFORM ACT
OF 1986

KENNETH RAY SULLIVAN,,
Plaintiffs,
vs.

SCOULAR GRAIN COMPANY CF
UTAH; UNION PACIFIC RAILROQAD
COMPANY, a Utah Corporation;
THE SCOULAR COMPANY, ROBERT
O'BLCOCK AND GORDON QLCH, dba
FREEPORT CENTER ASSOCIATES;
TRACKMOBILE, INC., a Georgia
Corpeoration, Formerly Known
as WHITING CORP.; THE DENVER
AND RIO GRANDE WESTERN
RAILROAD COMPANY, A SHORT
LINE RAILRCAD COMPANY, a
Delaware Corporation; OREGON
SHORT LINE RAILROAD COMPANY,
a Utah Corporation; UTAH
POWER & LIGHT COMPANY, a
Utah Corporation; and G.W.
VAN KEPPEL COMPANY, a
Missouri Corporation,,

Utah Supreme Court No.
910482
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Defendants.
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Senator Arnold Christensen, being first duly sworn,
deposes and states the following to be true to his personal
knowledge:

1. During the 1986 session of the Utah Legislature I
was and currently am a duly elected Senator serving in the
Utah State Legislature and functioning in the office of
Senate President.

2. I recall Senate Bill 64 (hereinafter "S.B. 64"),
the Liability Reform Act of 1986 (hereinafter the "Act")
passed during the 1986 Legislative Session.

3. In passing the Act, the Legislature did not intend
to affect Utah's workers' compensation system in any way
whatsoever.

4. Specifically the Legislature did not intend to do
anything that would in any way affect or call in guestion
the "Exclusive Remedy Protection" afforded employers by UCA
Section 35-1-60, or add to the cost borne by employers of
providing no-fault workers' compensation benefits to their
employees.

§. To the best of my knowledge, no legislator
expressed any intent for the language of S.B. 64 different

than that which I have stated herein.

-'Zé;iz/Zé:;ﬂf/ii_éﬁf;/;zf e

fenator Arnold Christensen

STATE OF UTAH )

COUNTY OF SALT LAKE )

E i - 2 - e s D S e e
#3109 |
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Cn the 19th day of May, 1993, perscnally appeared
before me Senator Arnold Christensen the signer of the above
instrument, and duly acknowledged to me that he executed the

sanme. - v

CprweZle (o St

NOTARY PUBLIC

My Commission Expires: P .
g Residing at: “& ,42%;%%{(
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DENNIS V. LLOYD #1984

GENERAL COUNSEL

WORKERS COMPENSATICN FUND OF UTAH
382 East 6400 South

Salt Lake city, Utah 84107
Telephone: (801) 288=-8060

CALLISTER, DUNCAN & NEBEKXER
JAMES R. BLACK #0357

800 Kennecott Building

Salt Lake City, Utah 84133
Telephone: (801) 530-7300

Attorneys for Amicus Curiae Workers Compensation Fund of
Utah

IN THE SUPREME COURT OF THE STATE OF UTAH
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\
KENNETH RAY SULLIVAN,, AFFIDAVIT OF SENATCR |
STEPHEN J. REES, |
REGARDING S.B. 64, 1986
UTAH LEGISLATURE a/k/a
THE LIABILITY REFORM ACT

OF 198s

Plaintiffs,
vs.

SCOULAR GRAIN COMPANY OF
UTAH; UNION PACIFIC RAILROAD
COMPANY, a Utah Corporation;
THE SCOULAR COMPANY, ROBERT
O'BLOCK AND GCRDON OLCH, dba
FREEPORT CENTER ASSOCIATES;
TRACKMOBILE, INC., a Georgia

)

)

)

)

)

)

} Utah Supreme Court No.

)

)

)

)
Corporation, Formerly Known )

)

)

)

)

)

)

)

)

)

)

)

)

)

910482

as WHITING CORP.; THE DENVER
ANDP RIO GRANDE WESTERN
RAILROAD COMPANY, A SHORT
LINE RAILROAD COMPANY, a
Delaware Corporation; OREGON
SHORT LINE RAILROAD COMPANY,
a Utah Corporation; UTAH
POWER & LIGHT COMPANY, a
Utah Corporation; and G.W.
VAN KEPPEL COMPANY, a
Missouri Corporation,,

Defendants.
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Senator Stephen J. Rees, being first duly sworn,
deposes and states the following to be true to his personal
knowledge:

1. During the 1986 session of the Utah Legislature I
was and I am currently a duly elected member of the Utah
Legislature. In 1986 I served in the House of
Representatives. Today I am a member of the Senate.

5. T recall Senate Bill 64 (hereinafter "S.B. 64"),
the Liability Reform Act of 1986 (hereinafter the "Act")

s e

passed during the 1986 Legislative Session. % A s i
- - F : A ; J ’
AT
3. In passing the Act, the Legislature/did not intend
to affect Utah's workers' compensation system in any way

whatsoever.

L e

Senator Stephen J. Rees

STATE OF UTAH )
1SS,
COUNTY OF SALT LAKE )
On the 19th day of May, 1993, personally appeared
before me Senator Stephen J. Rees the signer of the above

instrument, and duly acknowledged to me that he executed the

same.

r) M‘—‘L'L"‘L_/j U . rj_’.ld_uf‘rj
NOTARY PUBLIC Ji

My Commission Expires:
Residing at: SO ot
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NQTARY PUBLIC

DENNIS ¥ LLOYD |
1321 Rebecca Circle - 2 -

Sat Lake City, Utah 84117 1

My Commission Expires 7/20/95|

_ STATE OF UTAH _Jl




DENNIS V. LLOYD #1984
GENERAL CQUNSEL

WORKERS COMPENSATICN FUND COF UTAH

382 East 6400 South
Salt Lake City, Utah 84107
Telephone: (801) 288-8060

CALLISTER, DUNCAN & NEBEKER
JAMES R. BLACK #0357

800 Kennecott Building

Salt Lake City, Utah 84133
Telephone: (801) 530-7300

Attorneys for Amicus Curiae Workers Compensation Fund of

Utah

IN THE SUPREME COURT OF THE STATE OF UTAH
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KENNETH RAY SULLIVAN,,
Plaintiffs,
vS.

SCOULAR GRAIN COMPANY OF
UTAH; UNION PACIFIC RAILROAD
COMPANY, a Utah Corporation;
THE SCOULAR COMPANY, ROBERT
O'BLOCK AND GORDON OLCH, dbha
FREEPORT CENTER ASSOCIATES;
TRACKMOBILE, INC., a Georgia
Corporation, Formerly Known
as WHITING CORP.; THE DENVER
AND RIO GRANDE WESTERN
RAILROAD COMPANY, A SHORT
LINE RAILROAD COMPANY, a
Delaware Corporation; OREGON
SHORT LINE RAILROAD COMPANY,
a Utah Corporation; UTAH
POWER & LIGHT COMPANY, a
Utah Corporation; and G.W.
VAN KEPPEL COMPANY, a
Missouri Corpeoration,,

Defendants.
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AFFIDAVIT OF SENATCR
ELDON A. MONEY
REGARDING S.B. 64, 1986
UTAH LEGISLATURE a/k/a
THE LIABILITY REFORM ACT
OF 1986

Utah Supreme Court No.
910482
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Senator Elden A. Money, being first duly sworn, deposes
and states the following to be true to his personal
knowledge:

1. During the 1986 session of the Utah Legislature I
was and I am currently a duly elected member of the Utah
Legislature.

2. I recall Senate Bill 64 (hereinafter "S.B. 64"),
the Liability Reform Act of 1986 (hereinafter the "Act")
passed during the 1986 Legislative Session.

3. In passing the Act, the Legislature did not intend

to affect Utah's workers' compensation system in any way

whatsoever.
- / ,,J! e ":/ C
Senator Eldcn A. Money
STATE COF UTAH }
P 55.
COUNTY OF SALT LAKE )

On the 19th day of May, 1993, personally appeared
before me Senator Eldon A. Money, the signer of the above
instrument, and duly acknowledged to me that he executed the

sSame.

DJ’——V‘L,-% .1_».4 _L} ‘551{ e oy J

NOTARY PUBLIC

My Commission Expires:
Residing at:___ s . < w4+

7-e -9

L — e
NOTARY PUBLIC

REMNIS V. LLOYD
321 Rebecca Circle
Sait Lake City, Utak M117
My Commissien Expires 7/20/85

STATR OF UTAM




DENNIS V. LLOYD #1984

GENERAL COUNSEL

WORKERS COMPENSATICN FUND OF UTAH
392 East 6400 South

Salt Lake City, Utah 84107
Telephone: (801) 288-8060

CALLISTER, DUNCAN & NEBEKER
JAMES R. BLACK #0357

800 Kennecott Building

Salt Lake City, Utah 84133
Telephone: (801) 530-7300

Attorneys for Amicus Curiae Workers Compensation Fund of
Utah

IN THE SUPREME COURT OF THE STATE OF UTAH
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AFFIDAVIT OF SENATOR
BLAZE D. WHARTON,
REGARDING S.B. 64, 1986
UTAH LEGISLATURE a/k/a
THE LIABILITY REFORM ACT
OF 1986

KENNETH RAY SULLIVAN,,
Plaintiffs,
vs.

SCOULAR GRAIN COMPANY OF
UTAH; UNION PACIFIC RAILROAD
COMPANY, a Utah Corporation;
THE SCOULAR COMPANY, ROBERT
O'BLOCK AND GORDON CLCH, dba
FREEPORT CENTER ASSOCIATES;
TRACKMOBILE, INC., a Georgia

)

)

)

)

)

)

) Utah Supreme Court No.

)

)

)

)
Corporation, Formerly Known )

)

)

)

)

)

)

)

)

)

)

)

)

)

910482

as WHITING CORP.; THE DENVER
AND RIO GRANDE WESTERN
RAILROAD COMPANY, A SHORT
LINE RAILROAD COMPANY, a
Delaware Corporation; OREGON
SHORT LINE RAILROAD COMPANY,
a Utah Corporation; UTAH
POWER & LIGHT COMPANY, a
Utah Corporation; and G.W.
VAN KEPPEL COMPANY, a
Missouri Corporation,,

Defendants.
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Senator Blaze D. Wharton, being first duly sworn,
deposes and states the following to be true to his personal
knowledge:

1. During the 1986 session of the Utah Legislature I
was and I am currently a duly elected member of the Utah
Legislature. 1In 1986 I served in the House &f
Representatives. Today I am a member of the Senate.

2. I recall Senate Bill 64 (hereinafter "S.B. 64"),
the Liability Reform Act of 1986 (hereinafter the "Act")
passed during the 1986 Legislative Session.

3. In passing the Act, the Legislature did not intend

to affect Utah's workers' compensation system in any way

whatsoever. i;%;zz;; Aé;4%zgzzxkiﬁl

Sehator /B8laze D. Wharton

STATE OF UTAH )
1SS,
COUNTY OF SALT LAKE )
On the 19th day of May, 1993, personally appeared
before me Senator Blaze D. Wharton the signer of the above

instrument, and duly acknowledged to me that he executed the

Same.

: A
D—*" B s T, S TR W ’1_” :r LQ =1 «—J
NOTARY PUBLIC o

My Commission Expires:
Residing at: =L Cit—

T-20-95

r---—-———-—- B IR S —

TARY PGBLIC

ardS V. LLOYD

1321 Aebacca Circle
Salt Lane City, Utah M117
My Commussion Expires 7/20/95]

———
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GENERAL COUNSEL

WORKERS CCMPENSATION FUND OF UTAH
392 East 6400 South

Salt Lake City, Utah 84107
Telephone: ({801) 288-8060

CALLISTER, DUNCAN & NEBEKER

JAMES R. BLACK #0357

8C0 Kennecott Building |
Salt Lake City, Utah 84133 |
Telephone: (801) 530-7300 i

Attorneys for Amicus Curiae Workers Compensation Fund of
Utah

IN THE SUPREME COQURT OF THE STATE OF UTAH

* k *k k x * *

KENNETH RAY SULLIVAN,, AFFIDAVIT OF
REPRESENTATIVE JAMES
YARDLEY REGARDING S.B.
64, 1986 UTAH
LEGISLATURE a/k/a THE
LIABILITY REFORM ACT OF

1986

Plaintiffs,
vs.

SCOULAR GRAIN COMPANY OF
UTAH; UNION PACIFIC RAILROAD
COMPANY, a Utah Corporation;
THE SCOULAR COMPANY, ROBERT
O'BLOCK AND GORDON OLCH, dba
FREEPORT CENTER ASSOCIATES:
TRACKMOBILE, INC., a Georgia
Corporation, Formerly Known
as WHITING CORP.; THE DENVER
AND RIO GRANDE WESTERN
RATLROAD COMPANY, A SHORT
LINE RAILROAD COMPANY, a
Delaware Corporation; OREGON
SHCRT LINE RAILROAD COMPANY,
a Utah Corporation; UTAH
POWER & LIGHT COMPANY, a
Utah Corporation; and G.W.
VAN KEPPEL COMPANY, a
Missouri Corporation,,

Utah Supreme Court No.
910482
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Defendants.
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Representative James Yardley, being first duly sworn,
deposes and states the following to be true to his personal
Xnowledge:

1. During the 1986 session of the Utah Legislature I
was a duly elected Representative serving in the House of
Representatives of the State of Utah. I have continued
serving in that capacity to this day.

2. I recall clearly Senate Bill 64 (hereinafter "S.B.
64"), the Liability Reform Act of 1986 (hereinafter the
"ACt") .

3. I am familiar with the final version of S.B. 64
which eventually came to the floor of the House of
Representatives for passage.

4. I have reviewed the affidavits dated the 15th day
of May 1993 of Senator Haven J. Barlow and former Senator
Paul Rogers concerning the intent of the 1986 Legislature
(hereinafter the "Legislature") in passing the Act. Frocm my
personal knowledge I concur that my intent and that of the
House of Representatives at the time of passage of S.B. 64
was as stated in those affidavits.

5. The intent of the Legislature was that the workers
compensation system was not to be affected in any way
whatsoever.

6. To the best of my knowledge, no representative
expressed any intent for the language of S.B. 64 different

than that which I have stated herein or different than that




stated by Senator Barlow and former Senator Paul Rogers 1in

thelr affidavits.

T hf »[41‘%4 dic,

RepresentaﬁiffjJames Yafaley
- . _"

|
~

STATE OF UTAH )
1SS,
COUNTY OF SALT LAKE )
On the 19th day of May, 1993, personally appeared
pefore me Representative James Yardley, the signer of the

above instrument, and duly acknowledged to me that he

executed the same.

——

g#d-/m— LoD —]\ \' ‘:—_}4’{“ o o) ﬁ*Jj
NOTARY PUBLIC J
My Commission Expires:
Residing at: S, Ly

7 — Do — o

B1484-1
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AT T NOTARY PURLIC
) “ e

DENNIS V. LLOYD i
1321 Rebecca Circle
Salt Lake City. Utah 84117
My Commission Expres 7/20/95|

_STATE OF UTAH I
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GENERAL COUNSEL

WORKERS COMPENSATICN FUND OF UTAH
392 East 6400 South

Salt Lake City, Utah 84107
Telephone: (801) 288-8060

CALLISTER, DUNCAN & NEBEKER
JAMES R. BLACK #0357

800 Kennecott Building

Salt Lake City, Utah 84133
Telephone: (801} 530-7300

Attorneys for Amicus Curiae Workers Compensation Fund of

Utah

IN THE SUPREME COURT OF THE STATE OF UTAH

* &k Kk K« k Kk *

AFFIDAVIT OF

Sﬂ’v—‘le’;'l_c:l—

KENNETH RAY SULLIVAN,,

Plaintiffs, Aol o B oo e e

REGARDING S.B. 64, 1986
UTAH LEGISLATURE a/k/a
THE LIABILITY REFORM ACT
OF 1986

vs.

SCOULAR GRAIN COMPANY OF
UTAH; UNION PACIFIC RAILROAD
COMPANY, a Utah Corporation;
THE SCOULAR COMPANY, ROBERT
O'BLOCK AND GORDON CLCH, dba
FREEPORT CENTER ASSOCIATES;
TRACKMOBILE, INC., a Georgia

)

)

)

)

)

}

;

) Utah Supreme Court No.

)

)

)
Corporation, Formerly Known )

)

)

)

)

)

}

)

)

)

)

)

)

)

910482

as WHITING CORP.; THE DENVER
AND RIO GRANDE WESTERN
RAILRCAD COMPANY, A SHCRT
LINE RAILROAD COMPANY, a
Delaware Corporation; OREGON
SHORT LINE RAILROAD COMPANY,
a Utah Corporation; UTAH
POWER & LIGHT COMPANY, a
Utah Corporation; and G.W.
VAN KEPPEL COMPANY, a
Missouri Corporation,,

Defendants.



s ' e . .
St Aol bl ety qr--vn, being first
1

duly sworn, deposes and states the following to be true to

his personal knowledge:

1. During the 1986 session of the Utah Legislature I
was and I am currently a duly elected member of the Utah
Legislature.

2. I recall Senate Bill 64 (hereinafter "S.B. 64"),
the Liability Reform Act of 1986 (hereinafter the "Act")
passed during the 1986 Legislative Session.

3. In passing the Act, the Legislature did not intend

to affect Utah's workers' compensation system in any way

whatsoever.
B p; )
L
I\ L{(' . 4% // / P —
STATE OF UTAH }
1 855.
CQUNTY OF SALT LAKE )

On the 19th day of May, 1993, personally appeared

before me Sevote . —Jobh,, P H(\imjm- i~ , the signer of
the above instrument, and duly acknowledged to me that he

executed the sane.

D = I/“I’"l—ji-":,] ’_(_ ‘ "I . L Pl ’-L-f—J
i

NOTARY PUBLIC J
My Commission Expires:
Residing at: N R
D — T Tl
DENNIS V. LLOYD |
1321 Rebecca Circle
Satt Lake City, Utan 84117 1
Commission Expires 7/20/%5]
| -2 -

STATE OF UTAH §




DENNIS V. LLOYD #1984
GENERAL COUNSEL

WORKERS COMPENSATION FUND OF UTAH

392 East 6400 South
Salt Lake City, Utah 841C7
Telephone: (801) 288-80C60

CALLISTER, DUNCAN & NEBEKER
JAMES R. BLACK #0357

800 Kennecott Building

Salt Lake City, Utah 84133
Telephone: (801) 530-7300

Attorneys for Amicus Curiae Workers Compensation Fund of

Utah

IN THE SUPREME COURT COF THE STATE OF UTAH

* * k k X K &

KENNETH RAY SULLIVAN, ,
Plaintiffs,
vs.

SCOULAR GRAIN COMPANY OF
UTAH; UNION PACIFIC RAILROAD
COMPANY, a Utah Corpeoraticn;
THE SCQULAR COMPANY, ROBERT
Q'BLOCK AND GORDON OLCH, dba
FREEPORT CENTER ASSCCIATES;
TRACKMOBILE, INC., a Georgia
Corporation, Formerly Known
as WHITING CORP.; THE DENVER
AND RIO GRANDE WESTERN
RATLROAD COMPANY, A SHORT
LINE RAILROAD COMPANY, a
Delaware Corporation; OREGON
SHORT LINE RAILROQAD COMPANY,
a Utah Corporation; UTAH
FOWER & LIGHT COMPANY, a
Utah Corporation; and G.W.
VAN KEPPEL COMPANY, a
Missouri Corporation,,

Defendants.
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AFFIDAVIT OF
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REGARDING S5.B. 64, 1986
UTAH LEGISLATURE a/k/a
THE LIABILITY REFORM ACT
OF 1986

Utah Supreme Court No.
910482

* k K * * k K
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, being first

duly sworn, deposes and states the following to be true to
his personal knowledge:

1. During the 1986 session of the Utah Legislature I
was and I am currently a duly elected member of the Utah
Legislature.

2, I recall Senate Bill 64 (hereinafter "S.B. 64"),
the Liability Reform Act of 1986 (hereinafter the "Act")
passed during the 1986 Legislative Session.

3. In passing the Act, the Legislature did not intend
to affect Utah's workers' compensation system in any way

whatsoever.

COUNTY OF SALT LAKE )

on the 19th day of May, 1993, personally appeared
Gcmlg'_uc.x\)
before me Rec prc-e tative B B , the signer of

the above instrument, and duly acknowledged to me that he

executed the sanme.

N o vin 0 1 | YI{_.‘AM_: o
NOTARY PUBLIC ),

My Commission Expires:
Residing at:__ S L <. ti3-

- 2c-95

|
STATE OF UTAH )

NOTARY PUBLIC
7 SENNIS ¥ LLOYD
- 552 Mubecca Circie
Salkt Laks Clty, Utah 84117
My Commission Expirss 7/20/95

STATE OF UTAH _ -2 -

o






APPENDIX 10

Affidavit of Dennis V. Lloyd
From Brown v. Bowman & Kemp Steel and Supply Company,

Utah Supreme Court No. 910082

Inc.

et al.
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1. I am currently general counsel for the Workers'
Compersation Fund of Utah (WCFU) and I was manager of the legal
section of WCFU, then known as the State Insurance Fund, in 1986.

2. During the 1986 session of the Utah Legislature, Senate
Bill 64, a proposed Liability Reform Act, was presented for
consideration. As presented, the early versions of the bill were

of serious concern to WCFU.

3, WCFU opposed_the original versions of S.B. 64 because of
the language in them which, in the Fund's view at that time, might
have permitted comparison of an employer's "fault™ in arriving at
verdicts in third-party lawsuits, That,.in turn, might have
required the Fund to defend employers in civil litigation to
protect the subrogation lien rights specified in the Workers'
Compensation Act of Utah (§ 35-1-62) when the employer was-joined
1nvoluntarily.' The increased cost of defending employers, along
with the potential loss of third-paréy recoveries by the
comparison of employer "fault," and the great potential incursion
of the proposed legislafion on-the "exclusive remedy provision®
of the Workers' Compensation Act of Utah (§ 35-1-60) would
"have increased the cost of workers' compensation insurance in the
State of Utah.

4. WCPU withdrew its opposition to S.B. 64 when, after
negotiation among interested parties and legislators, the language
in proposed § 78-27-39 was changed, deleting the words "and each
other person whose fault contributed," to restrict comparison of

fault to Persons seeking recovery and defendants, as

(10487




"defendants" i{s defined in § 78-27-37: those not

immune from

suit.

DATED this :3QH" day of November, 1988,

Dennis V., Lloyd

STATE OF UTAH )
g88.
COUNTY OF SALT LAKE )

On the 3a™ day of _Yaicuilaeo , 1988, personally
appeared before me Dennis V. Lloyd, the signer of the above

instrument, and duly acknowledged to me that he executed the same.

AXLT

My Commission Expires: ‘ N . PUBL c
/0 /‘54_0_ Residing at: ' ¢

-







APPENDIX 11

Letter dated April 28, 1993

From Tim Dalton Dunn and Kendall P. Hatch to their clients
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230 SCUTH 500 EasT KENDALL P, HaTcH O LIHUE, KaUal, Hawar 36766
SALT LaAKE CITY, UTAH 4102 J. RAND HRsCHI 0 TELEPHONE (808) 826-4483
TELEPHONE (801) 521-6666 GLENT. HaLE 00 FAX NUMBER (801) 521-9998
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¢ Admined in Uuh O Adruged in Hawaid + Admitied in Califomia

April 28, 1993

TO ALL CLIENTS OF DUNN & DUNN:

We have received an advance copy of a decision by the Utah Supreme Court that
will greatly impact the amounts paid by insurance carriers in the event of an adverse
judgment in many personal injury cases. The case will probably be known as Sullivan v.
Scoular Grain, et al. In that case, several defendants were named, one of whom was the

plaindff's employer. The case was originally filed in the United States District Court for

Utah and sent for certification to the Utah Supreme Court.

The two certified questions the U.S. District Court asked the Utah Supreme Court
to answer are:

1. Under the Utah Comparative Fault Act, Utah Code Ann §78-27-38, et.
seq., can a jury apportion the fault of the plaintiff's employer that caused or contributed to
the accident although said employers are immune from suit under Utah Workers'
Compensation Act, Utah Code Ann. §35-1-60, et. seq.

2. Under the Utah Comparative Fault Act, Utah Code Ann. §78-27-38, et.
seq., ¢an a jury apportion the fault of an individual or entity that has been dismissed from
the litigation but against whom it is claimed that they have caused or contibuted to the
accident.

The answers of the Utah Supreme Court are as follows:

1. We hold that the purpose and intent of the Utah Liability Reform
Act require that a jury account for the relative proportion of fault of a
plaintiff's employer that may have caused or contributed to an
accident, even though the employer is immune from suit.
Apportionment of fault does not of itself subject the employer to civil
liability. Rather, the apportionment process merely insures that no
defendant is held liable to any claimant for an amount of damages in
excess of the percentage of fault artributable to that defendant.



Clients of Dunn & Dunn
Apnl 28, 1693
Page -2-

2. We also hold that an individual or entity dismissed from a case
pursuant to an adjudication on the merits of the liability issue may not
be included in the appontionment. When a defendant is dismissed due
to a determinartion of lack of fault as a matter of law, the defendant’s
exclusion from apportionment does not subject the remaining
defendants to liability for damages in excess of their proportionate
fault.

Prior to the above decision, if the employer were 90% at fault and the remaining
defendants were 10% at fault, the remaining defendants would pay 100% of the damages.
Now the remaining defendants will only pay 10%, from which the workers compensation
carrier must still be reimbursed 100% of his lien. By hypothetically applying different
percentages to the several parties you will find some exceptionally interesting results.
($100,000 in damages - plaintiff is 10% at fault, employer is 40% at fault, two tort feasor
defendants are 25% at fault cach - recovery $50,000, from which the workers
compensation lien must be paid.) ($100,000 in damages - plaintiff is 20% at fault,
employer is 70% at fault, two tort feasor defendants are 5% at fault each - recovery
$10,000, less the workers compensation lien.)

We sec this case as presently very favorable for the defense. We foresee this case
as & landmark from which later decisions will change the insurance industry considerably.
We believe there will possibly be a number of decisions or legislative enactments that will
or could possibly do one or all of the following:

1. Eliminate the immunity from suit of an employer.

2 Eliminate workers compensation liens.

3. Reduce workers compensation liens by the employer's percentage of fault.

4

. Require attorneys representing workers compensation carriers to make an
appearance in every applicable case to protect the employer’s interest.

5. - Eliminate the one-third payment to the plaindff's attorney for protecting the
lien rights or collecting the workers compensation lien.

6. Possibly changing the scale of payments on workers compensation cases.

7. Impacting the rates from which premiums are calculated in several lines of
insurance.

The plaintiff's bar will not ignore this case. It presently rcc_qucs recovery by
plaintiffs in several matters that are now pending. The case creates certain inequities which
future decisions must address. (An employer is found to be 80% at fault which reduces the
plaintiff’s recovery to 20% of his damages, from which the party that is 80% at fault must
be reimbursed.)
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. Justice Stewart in his dissenting opinion says that the majority opinion "is not only
unjust and inequitable, but might well be unconstitutional.”

We will be happy to provide a copy of the decision to you if you desire one. Just
give us a call.

For those clients that write workers compensation insurance, we would also like to
make you aware of House Bill No. 249 that was passed by the 1993 Legislature.

House Bill No. 249 requires insurers to print or display in comparative prominence
on applications for benefits the following wording:

For your protection, Utah law requires the following to
appear on this form.

Any person who knowingly presents false or fraudulent underwriting
information, files or causes to be filed a false or fraudulent claim for
disability compensation or medical benefits, or submits a false or
fraudulent report or billing for health care fees or other professional
services is guilty of a crime and may be subject to fines and
confinement in state prison.

Also above the endorsement area of each check issued for workers compensation
there must now appear the following wording:

Workers compensation insurance fraud is a crime punishable by Utah
law.

House Bill No. 249 also defines workers compensation fraud and eliminates some
of the standard prima facie elements of fraud required under other circumstances.

If you would like a copy of House Bill No. 249, ple

TIM DALTON DUNN

,az///»éfaz

NDALL P. HATCH
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APPENDIX 12

WORKERS COMPENSATION ACT

A CAREFUL BALANCE OF CONSTITUTIONAL RIGHTS



WORKERS’ COMPENSATION ACT
A CAREFUL BALANCING OF CONSTITUTIONAL RIGHTS.

Employer

Exclusive remedy

§35-1-60 U.C.A.

Action can only be
brought in administrative
proceedings.

Speedy resolution.

No lengthy jury trial
with its uncertainties.
Less costly.

Limited, predictable
fixed damages.

a. No pain and
suffering damages.

b. No projected future
special damages.
Damages decided and
paid as they accrue.

Broad based risk
spreading on industry
through mandatory
insurance or qualifying
through bonding with
Industrial Commission to
be a self-insured
employer.

Right to be reimbursed
from third party
recoveries §35-1-62.

a. Is "trustee" of the
cause of action for
injured worker or
dependant heirs in
death case.

All employers treated
alike.

T

Iniured Worker and/or

Lependant Heirs

A sure, predictable,
though limited remedy --
pecause of mandatory
lnsurance Coverage .

No fault system -- no
reduction or elimination
of benefits by comparable
fault.

Comparatively speedy and
inexpensive
administrative process.

Preservation of right to
pursue third parties for
full damages -- §35-1-62,
U.C.A.

Employer and employee on
same side in third party
cases.

All employees treated
alike. :

Continuing jurisdiction
of the Industrial
Commission to modify
awards based on changes
in injured employee's
condition. §35-1-78
U.C.A.
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