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ENTON CARBIDIS CORPORATION,

oal,

Defendants-Respondents.

APPELLANT’S BRIEF

STATEMENT OF THIS NATURE OF THE CASE

Plaintiffs brought this action to establish the agreed
boundary line of mining claims located in Grand County
and for an accounting of ores removed from an area
north of the line c¢laimed by plaintiffs to be the agreed
hne The case was tried in two separate divisions, the
test division being the aetion to establish the agreed
el line, and the second division which has not yet
feen tried to establish the amount of ore removed from

Y area north of the agreed line.
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DISPOSITION IN LOWER COURT

Honorable F. W. Keller, Judge, found that the Iy,
on the claims was approximately where defendants el
ed it should be and from this determination plaintiff'.
appeal claiming that the line should be located in accor.
ance with the meets and bounds description rather thay
where certain markers were found on the ground.

RELIEF SOUGHT ON APPEAL

Plaintiffs seck to have this Court determine as a
matter of law that under the circumstances shown by the
evidence and the record the agreed line for the mining
claims of plaintiffs 1s the meets and bounds deseription
which would be in a different location than some of the
stakes on the ground.

STATEMENT OF FACTS

Plaintiffs and Defendants intervenor Glenny-('utler
and Defendant Petron Corporation, formerly Uraniun
Industries, Inc., are the owners and lessees, of Vanadium
King No. 1 and Vanadium King No. 3 unpatented lode
mining claims situated in the Temple Mountain Mining
District in Emery County, Utah, during the cruciil
period involved.

The agreed location of the lines on these claims I8
the matter in dispute in this lawsuit.



Pl obtained the mining clanns as a result of
4 wctticment ol a prior lawsuit entitled Loren Hunt, et al
co Jesse Bitterbaum, et al, Caxe No, 1713 in the Distriet
Conrt of Kmery County. The judgment in that case filed
an February 9, 1954 was based on a stipulation between
dwe parties. The judgment ineovporated a descripition of
the two Vanadimn King mining clahus as follows:

“(fommencing at a steel pipe set by Robert
Jrandon of Metropolitan Engineers, Ine. of Salt
Lake (ity, Utah, at a point which is located South
407 12 Kast, 1160.2 feet from U.S. Mineral Monu-
ment No. 246 located in unsurveyved Township 24
Nouth, Range 11 East of the Salt Lake Base and
Meridian, in Finery County, Utah, and running
thenee South 85° Iast 3000 feet; thence South 15°
Fast 638.7 feet; thence North 85° West 3000 feet;
thence North 15° West 638.7 feet to place of be-
ginning.”

Foralong time after 1954 plaintiffs and their lessces
helieved that the deseription as contained in the Decrec
of Court in Case No. 1713 actually deseribed the place
where the monmments were loeated on the mining claims.
I November of 1956, Union (farbide Corporation became
mierexted in the mining property south of the claims
which were still owned by parties to (fase No. 1713 and
parchased fromn Consolidated Uranium, Ine., an interest
1o lease of said mining claims. At the time of their
pirchase they were advised that the Vanadium King No.
Fand No. 3 ¢laims were full sized claims, that is having a
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width of 600 feet and a length of 1,500 feet cach and Woor,
also shown stakes which were said to be the stakes .
the Vanadium King No. 1 and No. 3 claims. (R. 239.4u.
The northwest corner of Vanadium King No. 3 was i,
place and was shown to Defendant, Union Carbide (.
poration. Prior to the time that Defendant Union Carlig.
started to mine, none of the parties to the settlement
the case of Hunt vs. Bitterbaum had any notice that th.
boundary line was other than as described in the Bran
don survey which was incorporated in the judgment i
that Case No. 1713.

In the year 1958 the parties began to mine in th
area along the south line of Vanadium King No. 1, and
each clained that the other had mnined across the proper
line. Correspondence was exchanged and it was agreedto
have an independent surveyor survey the proper line of
the Vanadium King No. 1 and No. 3 claims. As a result of
the survey, the parties discovered that Brandon had mad-
a mistake in the staking of the claims and that his loca-
tion of monuments was seriously in error. This was
spelled out in a letter dated the 17th day of February.
1959 from supervisor Van Fleet of Union Carbide Cor-
poration to Tom Cuthbert, one of the owners of Vanu
dium King No. 1 and No. 3. Exhibit 8.

Parties immediately commenced to try to find out
how the Brandon mistake had been made and what 1t:
effect was and attempted to settle their problems amic
ably, but could not do so.



Diantiirs filed their complaint on October 10, 1960
ol the present Titigation was started. The complaint
wae amended in January, 1961, again in August, 1961
ard November, 19610 and finally present counsel for
plaimtitt< were employed and a fourth amended complaint
was filed on December 23, 1963, This complaint was on
e theory ol a mutual mistake of fact as to whether
Brandon’s meets and bounds deseription actually  de-
~cribed the monuments whieh he had placed on the

ground.

[t wax discovered that the first ecall of the Brandon
~urvey, namely *a point whieh is located South 40° 12
minutes Kast, 1160.2 feet from U.S. Mineral Monument
No. 246" was erroncous and that at the point so described
which 1= the northwest corner of Vanadinum King No. 3
claim, a steel pipe stake painted white was located and
<uch stake was actually *South 41° 8 miinutes East, 1259.2
feet from UL S, Mineral Monwnent No. 246.”

At the trial and prior thereto after the discovery of
the mistake, parties agreed that the steel pipe marking
the northwest corner of Vanadium King No. 3 claim was
located where Brandon located it and was actually located
at a point where the parties intended the claims to com-
mence. This in effect gave all of the parties a starting
point which is agreed. The north line of Vanadium King
No. 3 and No. 1 was deseribed in the Brandon survey as
rinming from the steel pipe South 85° East 3,000 fect
il there were markers placed on said line and are not
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seriously controverted, however, the Court in determiy
ing the north line described it as running South 3 i
minutes East, 1465.81 feet to a car axle painted whits.
thence South 85° 23 minutes Bast, 1441.7 feot or a toy
distance along the north line of Vanadium King N, :
and No. 3 of 2906.83 feet reducing in effect, the dimen.
sions of the Plaintiffs’ claim by 93.22 feet.

Defendants make no claim to any property adjacen
to the north line of the property of Plaintiffs and do na
claim anything along the East side of Plaintiffs’ clain
and the Court’s refusal to adopt the Brandon deseription
and order that its location be surveved on the ground
gratuitously took from Plaintiffs the 93.22 feet of their
claim and did not award said property to anyone.

The Court in his description of Plaintiffs’ claims
after refusing to adopt the Brandon description of the
north line, then changed the deseription of the East end
line of Plaintiffs’ claim. Under the Brandon desecription
the East end line of Plaintiffs’ claim were described a
follows: “South 15° East 638.7 feet”. The trial court
described this line as South 19° 8 minutes East 62).i2
feet and this narrowed the claims of Plaintiffs’ by 124
feet on the call along the East end. This description of
the distance from the north line to the south line becomes
a crucial item of dispute between the parties since de-
fendants own the property to the south of the property
of the Plaintiffs.

The Brandon description went “thence North 82



West 000 Teet,”™ the Cowrt substituted for this call
“thenee North 847 37 minutes West 1480.74" moving the
ik of the Hine 53 minutes and shortening the distanee
ju2n feet. The Court broke the eall on the two claims
mio two scparate deseriptions, the Vanadium King No. 3
Cinint he deseribed as “thenee North 85° 53 minutes West
16517 feet to a pipe painted red or orange” and in these
descriptions, shortened the south line of Plaintiffs’ elaims
by 51.09 feet.

The final ¢call on the Brandon deseription of the
Vanadiun King Nos. 1 and 3 read as follows: “Thence
North 10 West 638.7 feet to place of beginning.” The
Court in order to conneet up the west line of the Plain-
Hirs' elamms ordered a deseription as follows: “Thence
North 167 3 minutes West 595.5 feet to the place of be-
ginning™ and shortened the west line of the Vanadium
Ning No. 1 and No. 3 by 43.2 fect.

The Brandon deseription as contained in the decree
mcase number 1713 was of two full sized unpatented
mining claims. This deseription was of record and a plat
with such full sized mining claims on it, was exhibited to
Union Carbide ('ovporation at the time they were nego-
tiating the purchase of the interest in the property south
of the Vanadiuin King No. 1 and No. 3. (R. 239-40)

There is no dispute by the parties that they agreed
i the Brandon deseription of Vanadium King No. 1 and
NS0 The dispute arises only when it is discovered that
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Brandon in locating the northwest corner of Vanadi.
King No. 3 had made a mistake in the distance and dip.
tion of said corner from Mineral Monunient No. 24,

The testimony as to the location of the northye.
corner of Vanadium No. 3 seemed to be clear and withoy
serious dispute. Attorneys Tom Cuthbert and John Low.
testified to accompanying Brandon to the location of th.
claims along with attorney Elggren representing tl.
owners of the ground to the south of Vanadium King \.
1 and No. 3 and agreeing as to the location of the nortl
west corner which is the point to which all of the dexerip.
tions are tied.

The country in which the survey by Brandon wa:
accomplished is rough and precipitous and the variow
calls could not be made without resort to the use
reference points. Some of these stakes were located
behind large rocks and in areas in which Brandon eould
not see his point of reference.

Lowe and Cuthbert did not go with Brandon to mak
his survey. But relied upon him as a licensed engine
to locate the stakes in accordance with the calls as con
tained in the stipulation which was finally embodied i
the judgment in Case No. 1713.

There was no testimony as to the location by Branr
don of the various stakes which the Court now decide
mark the true south line of the Vanadimm King Nox. 1
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ol oo The ondy evidenee that these stakes are located in
L pomt whieh was agreed to by the parties came from the
g,l;.\\..,- Foleeren. Al of the witnesses, including Elggren,
cootified that he did not remain at the location of Vana-
dinn Wine No. 1 and No. 3 while the stakes were being
placed by Brandon, but left earlier than the other parties
ahio were there to supervise and agree upon the location
of Vanadinim Ning No. 1 and No. 3. The other witnesses
re<titied that they did not remain at the scence of the
airvey by Brandon while he completed his survey. He
placed the stakes along the south line and did the staking
with the aid of Davis, one of plaintiffs. Davis is unable
o adentify the stakes along the south line as being in
the same position as they were when Brandon located
them. All of the parties assumed that the staking was in
aceordance with the deseription contained in the stipula-
tion which is the basis of the judgment of the Court in
(‘axe No. 1713.

The Court’s Findings of Fact and Conclusions of
Law and Dceree in the present case reduces the size of
Plainnffs’ elaim substantially. It is agreed by all parties
to Case No. 1713 that Plaintiffs own two full sized un-
patented mining elaims of 600 x 1500 feet.

STATEMENT OF POINTS
POINT 1

THE TRIAL COURT ERRED IN FAILING TO GRANT
PLAINTIFFS TWO UNPATENTED MINING CLAIMS OF
THE DIMENSION 600 X 1500 FEET.
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POINT 2

THE COURT ACCEPTED AS BEING THE STAKES THy"
WERE ORIGINALLY PLACED BY BRANDON, STaARL.
WHICH WERE NOT IDENTIFIED BY ANY COMPETAN;
OR SUBSTANTIAL EVIDENCE.

ARGUMENT

POINT 1

THE TRIAL COURT ERRED IN FAILING TO GRANT
PLAINTIFFS TWO UNPATENTED MINING CLAIMS of
THE DIMENSION 600 X 1500 FEET.

The evidence presented from all parties was that ir
the Bitterbaum case, Plaintiffs Mighaceio and Davis re
ceived two full mining elaims with dimensions of 600 by
1500 feet. This deseription was incorporated in the judg
nment. The variation in the angle of the lines made it
necessary that the end lines be longer than 600 feet.

All parties believed Brandon had made an accurate
survey of the deseription contained in the stipulation
The fact is that Brandon had made a mistake in his sur-
veying of the two clahms. 1is stakes do not fit the deserip
tion that he furnished the parties.

The first mistake was in the distance that the north-
west eorner was from Mineral Monument No, 246, The
actual point at which the northwest corner was placed,
parties now agree is aceeptable. The remaining problen
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oo tollow the Brandon deseription and locate by ae-
et survey the area, and the other corners of Vanadi-

. Ning No. 1 and No. 3.

Alone the north line of the elaims, the monuments
wermed to be fairly well in place and the deseription can
Le vertfied hy location of some markers. This is true for
e common corner between Vanadium King No. 1 and
Vanadinnmn King No. 3, but is not true as to the northeast
coreer of Vanadium King No. 1. At this corner there are
two separate markers and there has been no reliable in-
formation as to which of the two markers at the north-
west corner of Vanadium King No. 1 is the one set by

Brandon.

The southeast corner of Vanadium King No. 1 is
even more difficult to locate. In the letter dated February
17,1939 written by Mr. Van Fleet, a responsible official
[ I"'mion Carbide, to Mr. Tom Cuthbert (Exhibit No. 8),
Van Fleet states that Union Carbide had not been able
o locate the southeast eorner of Vanadium King No. 1
when hix company first came on the arca and were nego-
tating the purchase of an interest in the lease of the
slanns to the south of Vanadium King No. 1 and No. 3.

At the time of trial there was testimony coneerning
«voral monuments located in the area where the deserip-
fon of the southeast eorner of Vanadium King No. 1
‘night he located. None of the testimony is from Bran-
dons He was not available and none of the other parties
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could defimitely testify from their own knowledee .. .
which of the several monuments was the one placed 1
srandon. None of the monuments were where the By,
don deseription placed them. The same general stateqgo,
can be made of the common corner between Vanadiy,
King No. 1 and No. 3 along the south line. In the ap.,
there were several monwments, none of an inunoval)l
kind, all of which were generally marked in the way thy
Brandon marked his.

The arca had been surveyed by several survevors
some for each party. None of the monuments were exactly
where the deseription of the claims would have placd
them. The southwest corner of Vanadium King No.
18 located in the area where the northwest corner canne
be seen. Tt is in a hole and behind a big rock. There are
a number of markings that would indicate that thi
corner was actually surveyed in by Brandon. It is lo-
cated inaccurately as far as the reference to Mineral
Monunient No. 246 is concerned. Apparently Brandon
here made the same mistake that he had made in trving
to deseribe the location of the northwest corner. It ap-
pears that the 100 foot error to the Mineral Monument
No. 246 was repeated.

The law is clear that when parties agree on a line
hetween their properties and a mistake is made in the
marking of the line, no one will be bound by the erroneous
line. 6 Thompson on Real Property, P. 537, See. 3006
Clark, Surveying and Boundarics, . 518, Sce. b4
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i Croncine oo Goreg 3% Miehe 3810 Sanford, et al v.
Vo Doeald ot al6NYON 615,25 NUYL St 721 (adjoining
o ners, <TVey erroneous, both parties express satisfae-
qon with smrvey, acquieseenee for 5 vears in line hefore
Lrror s discovered, held no one bound by erroneous
Gt s Harbang oo WWetle . 59 Wis, 285, 18 NOWL 175 Ran-
dioman . Taglor, 94 Avk. 11, 127 S, W, 723; Pickett v.
Nedeon, 79 Wis, 9, 47 NOW, 936 (survevor hired to run
ine made wistake held not binding even though acquisced
a by parties) s Titerawer v Pulley, 401 T 494 82 N.E.
2 6437 Rast, ef al v. Fischer, 107 C.A. 2d 126, 236 P.2d
593 Wood, o al v. Rapp, et al, 41 S.D. 198, 169 N.W. 518
(partios employ surveyor to locate true line, made mis-
take, held, mutual mistake not binding on cither party);
Dlanl: o dmbs, et al, 260 Mich. 589, 245 N.W. 525; Bemas
< Dradicy, 126 Me, 462, 139 AL 593, 69 A.L.R. 1399 (an-
notated P 1485) 3 Jones v. Scott, 314 11 118, 145 N.E.
sisclhuddert, ot al oo McGuirk, et al, 186 Cal. 386, 199
o4 (mistake surveyed line, held not binding parties
cranted property according to deed descriptions); Tid-
wdl s Waldrup, 347 Mo. 1028, 151 S.W. 2d 1092; Klaar
v Lewmperns, . Mo, ... , 303 S.W. 2d 55; Skinner v.
Franeiseo, 404 TH. 356, 88 N.E. 2d 867 (intentions of
partiex govern, true line will be found and govern over
crroneots lime parties muatually mistaken about).

The Tand mark case in Utah is Tripp v. Bagley, 74
Utah 07, 276, Pac. 912, 69 AL.R. 1417. It does not pass
diveethy on point in this case but does set down rules for
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establishment of line by oral agreement acquicseed iy g

statutory period. 11 CLS PO63T setx rule as follow. -

“When the line is capable of ascertainme,
by measurenent and survey and the parties aep.,
on a line so measured or surveved, not as a ¢,
promise as to an uneertain boundary but (o p
produce the true line and then proceed under -
mutual mistake that it 1s the true line, the i
established is not binding.”

This Court clearly recognized the mutual mistak
principal in Board of Education v. Doard of FEducatin
S8 Utah 276, 39 P. 2d 340. ere the two boards had mix
takenly believed that there was some uneertainty as to
which distriet Koosharem was located in. The loeation
was definite and certain. The agreement to share cost
of operation on Koosharem schools was set aside. No one
heing bound by an obligation resting on a mutual mistak
of fact.

Plaintiffs respeetfully submit that they should ne
be required to accept an erroncous survey of their mininz
property,  Union Carbide Corporation began to mw
near the south line with full knowledge of the uneertainty
as to the true line. No good purpose can be served I
permitting an erroncous survey to become the surves

coverning the parties rights.



POINT 2

T1F COURT ACCEPTED AS BEING THE STAKES THAT
WiRE ORIGINALLY PLACED BY BRANDON, STAKES
VHICH WERE NOT IDENTIFIED BY ANY COMPETANT
AR SUBSTANTIAL EVIDENCE.

The survevor Brandon was out of the state at the
tme ol the trial and no deposition was taken of his

festilnony.

Attorney Illggren is the only one of the parties on
the eround on October 14, 1953 who has any memory of
walkmer the area where the south line of the Vanadium
King claims was to be located. His testimony is not that
Brandon xurveved the line and had established it while
Le wax present but only that he walked over the land
with him. All of the other parties including two reliable
and honorable attorneys testify that the corner to govern
the dexeription and to which all of the deseriptions are
ted that 1s; the northwest corner was first located by
Brandon and agreed upon by the parties. They further
testify that after this point had heen established, they
then left Brandon to do his work and to follow out the
stipnlated deseription of the claims and mark them on
the land and none of the parties remained with him
durimg all of this marking process or during the time
that he actually made the survey.

All of the evidenee concerning Brandon’s actual loca-
fons s hearsay. Witnesses found monuments but they
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were not in the position where the Brandon survey W
have placed them had it been accurately made.

Court’s labored and changed calls and courses oy,
strate how tortuous the route must be to pick up .
monuments that are now located in the general gy

where Brandon laid out the claims.

A great deal of mining activity had heen going on
the area. All of the parties recognized that the <outh lip.
wax through an area where substantial value in ores -
peared to be located. No permanent monuments wery -
on the south line. Whether the monuments were move
through inadvertenee or intentional cannot he proven
They were not where Brandon’s deseription would plac
them. The alternate explanation would be that Brandom
could not survey a single distance or course aceurately.
[t is respeetfully submitted that this 1s the least hkeh
explanation sinee he was a licensed surveyvor familiar
with the general area and his competence would be pre-
sumed. Kven though competent, it 1s certainly demon
strated that he miscaleulated the distanee from the north
west corner to Mineral Monument No. 246.

The lotter of February 17, 1959 by Van Fleet (Ex
hibit No. 8) indicates that Union Carbide could not locat
the stakes by following Brandon’s survey. No one ho
relied on Brandon’s survey to his damage.

It is respeetfully submitted that there is no reliabk
evidence on which judgment of the Court could have beer
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e Uhie present monuments whieh the Court has now
v ned the dexeription to deseribe are not identified as
time placed by Brandon. Tt is obvious they are not the
o~ whieh mark the line im accordance with the meets
aml hounds deseription contained in the stipulation of

the parties ax embodied in the judgment in Case No. 1713,

‘The deeision of the trial Court defeats the intentions
o all the parties. Plaintiffs do not get the claims of 600
by 1500 feet deseritbed and some of defendants do not
iave the line separating the claims marked by a clear
meets and bounds deseription. The trial Court has made
a new agreement no one ever contemplated. 1is judg-
ment is elearly erroneous.

CONCLUSION

It is respectfully submitted that the evidence in this
case demonstrates a mutual mistake of fact as to the
aceuracy of the Brandon survey. The Court should award
' parties the area that they agreed each should have.
The starting point for the description contained in the
meets and bounds deseription is now agreed upon and a
stmple solution doing justice to all parties can be effected
by the Court ordering that the meets and bounds deserip-
ton be surveved on the ground starting with the north-
sest corner of Vanadium King No. 3 and following out
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the calls that are contained in the Brandon deseription g,
set forth in the stipulation and the Judgment in (ae
No. 1713.

DWIGHT L. KING and DAVID B. DEE
2121 South State Street
Salt Lake City, Utah
Attorneys for the Plaintiffs-Appcllants

JACK DARRAGH
Boston Building
Salt Lake City, Utah
Attorney for Defendant-Intervenor

Appellant
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