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Defendant/Appellant,

and HOGUE EQUIPMENT CO., INC.
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)
)
)
)
)
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)
)
)
)
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)
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}
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Honorable Pat B. Brian, Trial Judge

Mark S. Swan E. Craig Smay
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(801) 539-8632
Attorney for Defendant/Appellant
Attorneys for
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Defendant/Appellant,
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a California Corpeoration,
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APPELLANT'SE BRIEF OF
LONALD G. ANLERSON, DBA DCON ANDERSON CONSTRUCTICHN

On Appeal from the Third Judicial District Zcurt of Utah,
Honorable Pat B. Brian, Trial Judge

Mark E&. Swan E. Craig Smay

Mark E. Medcalf 400 First Federal Plaza
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(801) 339-8632
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Statewment Chowing Jurisdicticn

The Supreme Court has jurisdiction to review the rerusal of a
district court, under §78-~3la-4, Utah Code Ann. {1533}, toc comply

with a mandatorv arbltration clause. Docutel 2livetti Corp. v,

Dick Brady Systems, inc., 731 2.2d 47% (Utah, 1986); §78-Z1a-19,

n

Utah Ccge Ann, (1%53).

Statement c? Issues Tresented on Appeal

a ERT

1. Whether, under Secution 78-321a-4, Utah Cocde Ann. (1953),

a lease provision that
Any controversv or claim arising out of our (sic.)
relating to this ccntract c¢r the breach thereof shall ce
settled by arbitration in accordance with the rules ot

the American Arbitration Assoclation, and judgement uvon

“he award rendered bv the arcitration{s) may be entered

in any court having jurisdiction therecf.
regquires the District Court in which a zomplaint for breach of the
lease has been filed to grant a request to remand the proceeding to

rbitration.

2. Whether the fact that plaintiff is a thrift and loan
assoclatiocn in receivership cancels the effect of Sections 73-3la-3
and 78-%a-4, Utah Cocde Ann. (1953).

2. Whether a provision of the l~ase that i1f lessee 1in
default fails to make payments preoperly accelerated by lessor,
“Lessor shall be entitled to institute appropriate legal

nroceedlngs against Lessee," means that lessor ma directly
e r -

institute a litigation rather than an arbitration.



Stardara % Review

A1l .3sues presented are guestions of statutory and contract
‘nterpretation. Rev:ew is de novo with respect tn all issues. The
views of the District Court arse not entitled te dzference., E.q.,

Mountain Fuel Supply Zo. v. {alt Lake City, 752 P.2d 884 [U<cah,

1988y E0 West Broadwav Asscc. v. Redeveiopment Agency, 784 P.2d

1162 (Jtah, 1989).

Statemant. 2 the Case

T1. ©y plaintiff/appelle= instituted an arbitraticen against
deferaant/appellant, 1nder a sale-lease agreenent (appenced he-:to
as Exn'bit *"A") :or heav’r squioment <con.alning the following
provisior:

3. ANY CONTFOVIRSY OR CLAIM ARTSING OUT OF QUR

(sic.) RELATING T2 THIS CONTRACT OR TiHE BREACL THERECQFE

SHALL BE SETTL:D BY ARBITRATION IN ACCORDANCE WITH THE

RULES CF THE AMERICAN ARBITRATION ASSOCIATION, AND

JUNGMENT UPON THE AWARD RENDERED BY THE ARBITRATION!S)

*A4Y BE ENTERED IN ANY COURT HAVYNG JURISDICTICH THERECF.

ARBITRATICN SHALL BE HELD IN THE CITY OF SALT T.AFKS,

CCUNTY OF SALT LAKE, STATE OF UTAH. ANY QUESTION CF LAW

SHALI BE DECICED 1. ACCORDANCI WITH TEE LAWS OF THE STRTE

OF uUTAd.

he complaint in arbitration aileged <that defendant had not
mpleted paymen*ts under “he contract.

In 1988, plaintiff ! :missed the arbitration, allegedly to
save a 5700.00 arbitration Ice.

In August, 198%, plaintiff re-filed the claim asserted in the
arbitraticn by complaint in the Third District Court, Salt Lake
County.

The Complaint was removed to the United States District Court

in Septemrer, 1989, upon arounds of diversity of citizenship.




Beginning in December, 1989, rpiaintiff brougnt two motions for
summary -Sudgment, which were found tc be without merit. Iin
response to appellant's cppositicn to the first of these moticns,
the federal court, without formal ruling, declined to stay the pro-
ceeding to permit arbitration under the federal arbitration
statute, 9 U.S.C. §3. In response to the ruling cn the second
motion, plaintiff joined a third party defendant, Hogue Equipment
Company. Ultimately, the federal court determined that it had
lacked -urisdiction, and returned the matter tc the State court.

Upon return to the State court, Honorable Pat B. Brian, in
January, 1991, plaintiff re-asserted a motion for summary judgment.
In responding to the motion, defendant/appellant called to the
Court's attention the arbitration agreement contalned 1n the
subject contract. The Court denied plaintiff's motion on +he
merits, but made no order respecting the arbitraticn clause.

At a subsequent hearing regarding settlement issues, when
appellant renewed his objection that the dispute was the subject of
a binding arbitration agreement which shcoculd be enforced, the
District Court orally ordered avpellant not to raise the matter cof

arbitration again. The District Court, however, declined to enter

H

a written order. Ultimately, fcllowing filing of a Fetiticn for

Mandamus tc compel issuance of an order, the District Court, on
November 27, 1991, ordered that:

the issue of the priocr submission cf this matter to
arbitration and the subsequent withdrawal from arbitra-
tion, and whether that acticn has prejudiced the
Defendant, has been previously ruled on and dismissed by
this Court and shall not be raised or arcued any further
in this matter.




Trial was set ror the farst available trial dete. See Zxhibit "B"
hereto.

Defendant timelv filed his Notices of Appeal from the decis®on
refusing to enfcrce the arbitration agreement.

Summary of Argument

The Utah law regarding arbitration clauses is mandatory: they
are enforceable, and, when called to the attention of the District
Court, must be enfc-ced. §§78-21la-3, 78-3la-4, Utah Code Ann.
{1953*. The ruling in this case aeclining to enforce the arbictra-
tron clause contained in toe subject lease specifies no ground
thereferz, anad is reversible on 1t face.

The grounds asserted by plaintiff for resisting a remand to
arbitration, supposing them to have been adopted by the District
Court, are errcneous,

Plaintiff, =~ <thrift and lcan in receivership, 1is not
benefitted by cases creating a narrow exception from arbitration
for federal bankruptcy trustees. A federal trustee 1a bankruptcy,
where he asserts claims of creditors of the bankrupt whicnh arise
only by wvirtue cf the bankruptcy law (cuch as claims to avoid
preferences, or against transfers fraudulent as to creditors), 1is
noit -ound by an arbitraticn agreement signed by the bankrupt,
unless it was also signed by the creditors. 1In the enfcrcement of
clains of the pankrupt, arising only by virtue of a c¢ontract
containing an arbit:ration zlause, howaver, a banlrup:cy trustee is
subject to mandatory arkbitration Jjust as anyone else. The

plaintiff here Is Western ‘leritace Thrift and Loan, not its




receiver inder state law, and the clain asserted belongs cnly to
Western Heritage and arises cnly as a result of the contract.

4 remedies section (Section 12} in the subject lease provides

rt

in the event co¢i default:

f
ot

Lessor shall nave the right to (1) retake immadiate
possession of its =qguipment . . . [and] . . . at
option sell the equipment at public or private salie
. . . and/or (2) accelerate the kalance of rentals and
other sums payable hereunder . . . . The dual rights
granted the Lessor herein, shall be cumulative, and
action upcocn one shall nct be deemed to constitute an
election or wailiver of the other right of acticn, or anv
other right to which lessor may be entitled.

1ts

The same secticn provides, with respect %o accelerated payments:
Should Lessee fall tc make such payment after this
notice and demand TLessor shall be entitled toc institute
appropriate legal proceedings against Lessee . . .

Plaintiff claims that the "dual rights” in reference are not (1)

repoussession and sale, and (Z) acceleration of payments, but (1)

arbitration, as required by Section 3, and (2) litigation, as
permitted by Section 12. Plaintiff reads this language
incorrectly. Moreover, if Section 12 were regarded as creating a
separate right to “initlate legal proceedings,"” in Utah the

appropriate initiation of legal proceedings would be the filing of
an arbitraticn.

The ruling below wvioclates Section 78-3la-4, Utah Code Ann.
(1952 . No authoritative rationale for i1t 1s offered by the
Jistrict Court or plaintiff. The ruling should be reversed, the
present proceeding should be stayed, and plaintiff shcould be
required to re-file an arbitration if 1t wishes to pursue 1its

complaint.

5
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o Bt .l

t

Mandatory Arbitracion Clavses Mugt be Enfervced

Utah law rfavers arbitration as a speedy and inexpensive means

or dispute resolution. Ropinson and Wells, »,7, v, Warren, 669

P.2d 844 ({Utah, 1983). Inforcement ~f mandatory arbitration
ciauses 1s statuteorily required (§78-5. -4, U.C.A. (1953}), ana
failure of a district court =o comply with the statutory regquire-

ment 1s immediately appealable (§738-3la-19, U.C.A. {1932})).

|
3

Dozutel Dlivettil Corp. v.e Dick Brady fys*ers, "nz., 771 P.2d 475

L. = ——

{Utah, 1386). Wher= a manda.ory ara2itrat.cn clause .s shown, the
burden rests upon any party resisting arkitration to show soms
~ompelling ground why the statutes may not ke enforced. Id.

That Plaintiff is a Thrif* and Loan .n Receilvership is Irrelevant

Some cases respectirg whether a federal bankruptcy trustee 1is
sund by an arbitration agreement made ky the bankrupt point out
that the trustee s a new legal entity, different £from the

bankrupt. Alleqaert v. Perct, 548 F.2d 432 at 436 (2 Cir. 1977);

Coar v. Brown, 23 B.R. Bd6 at 808 (N.D. T1ll. 1983).

The significance of this, however, 1s that a trustee may, in
one part of his capacity, prosecute claims which are conferred by
the bankruptcy law upon the bankrupts' credi*ors, such as c¢laims to

f avoid preferences »r distributions fraudulznt as to creditors,
winile, in another part of his capacity, he prosecutes claims which
belonqg to the bankrusct simply as 4+ matter »Y contract. See

Allegaert, supra, 548 F.2d at 436-437: Quinn v. ZGR, 4& B.R., 367,

369 (D.Colr. 1985). In preosecuting claims conferred bv the




hankruptcy law upon creditors, the trustee is not bcund by an
arbitration agreement uniess the creditors have entered irnto it,
and regardless of whether the bankrupt is subject to an arbitration

agreement. Id., Coar, supra, 29 B.R. at 807. On the other hand,

I a bankrupt's contract claim arises out of a contract containing
an arbitration clause, 1t is sublect to arbitration, regardless of

1 1

whether there is a trustee in place. Allegaert, supra, 548. F.2d

at 438; Quinn, supra, 48 B.RE. at 269-370. (These cases also

indicate that wheres a trustee presents claims imbued with important
tederal policy questions, sucnh as antitrust claims, he may not be
regulred to arbitrate. That part of the cases plainly has no
bearing upon this case about a State law contract claim.)

it was asserted below that such cases have a hearing upon the
present, because Western Heritage Thrift and Loan is in the hands
cf a receiver, which is liguidating its assets for the benefit of
creditors. It was even asserted that, as liticatiocn was expected
to result in a larger return for creditors of Western Heritage than
would arbitration, an equitable basis nad been establisned feor
canceling the arbitration provisicn in this case under Secticn 78-
3la-3, Utah Code Ann. ({1953}.

The cbvicus fact, however, is that no trustee or receiver is
a party to this action. Western Heritage is pursuing in its own
name a claim that does not belong to its creditcers as a result of
any bankruptcy cr receivership law. The claim belongs to Western

Heritage, and arises sojely as a result of its contract. There :s

no separate legal status here which 1s not bkound by Western




)

Heritage's contract, and there 1is no assertion that the ciaim
prosecuted arises otherwise than under the ccntract. Thera is no
reason cited by Western Heritage why a federal bankrupt:y trustee
would not be bound by the arbitraticn clause aff -zting this claim,
and there 1s, correspondingly, no reason why a state receiver
should nct be.

Utah law has iong favored arbitration as a cheap and speedy

mears of dispute resoliution. Robir on and Wells, P.C. v. Warren,

£69 P.zd 844 (Utah, 1983); Imperial Savinge Assoc. v. Lewis, 730

P,.Supp. 17068 {D.Uteh 1990}). Plaintiff, neveriheless, has argu:d
that as liviwaviorn will be c¢heaper for 1iu, it has an equitakle
right, on behalf of its creditors, to cancel the arbitration
provisicns in this zase. There appears to be no law of any kind
that supports such a claim.

No doubt an arpitration provision may be set aside if contrary
to positive law, or obtaiira by fraud or in viclaticn cf some
strong ecaicy. Section 78-7la-3, Utah Zode Ann. (1953). ©Nothing
in the sgtatute suggests, however, that the fact cr=ditors c¢f a
party may perceive, after the fact, some financial benefit to
noncompliiance, 1s such an eguity as wouid void an arbitration
provision. However bankruptcy or receivership law may affect the
enforcement of clai-s against a besnkrunt, they do not expand the
claims of bankrupts against those who contract with them. There is
no legal basis for the c¢laim that svmpacthy for creditonrs of Western

Heritage should result in creation of a right to 1impose upon




appellant the ccsts <f Litigation 1n a foreign place, under a
ccntract that expressly provides a right to avoild such litigaticn.

The Tease 1n Izsue (Creates o Separate Right to Litlgate

Piainniff also claimed below that 3Section 12 of the lease
provided it the option of initiating litigation instead cf arbitra-
tion. Section 12 is as follows:

i2. In the event Lessee shall default in the
payment of any rent or any other sums due hereunder or 1in
the event of any default or breach of the terms and
conditions of this lease or any other agreement between
the parties nereto, or if any execution or other writ or
process shall be issued 1in any action or proceeding
against the Lessee wvuereby the said eguipment may be
taken or distrained, cr if a proceeding, r=velvership or
insclvency shall ke instituted by or against the Lessee
or its property, or if the Lessee shall enter into any
agreement or composition with its creditors, breach any
of the terms of any lcan or credit agreement, or default
thereunder, or if the condition of the Lessee's affairs
sna'l so change as to, in the Lessor's opinion, impair
the Lessor's security or increase the credit risk
involved, or if the Lessee shall merge, consolidate or
transfer ali or substantially all of its assets, then and
in the event the Lessor shall have the right to (1}
retake immediate possession of its equipment without anv
Court Order or other process c¢f law and for such purpose,
the Lesscr may enter upon any premises where sald equip-
ment may be and may remove the same therefrom with or
without nctice of its intention to deo same, without being
liable to any suit or action or other proceedings by the
lessee. Lesscr may, at its cpticn, sell the equipment at
public or gprivate sale for cash or on credit and may
become the purchaser at such sale. The Lessee shall be
liable for arrears of rent, if any, the expense of
retaking possessicn and the removal of the equipment,
court costs, the booked residual, the balance of the
rentals provided for herein, or in any renewal hereof and
a reasonable attorney's fee and/or (2) accelerate the
balance of rentals and other sums payable hereunder,
thereby requiring prepayment of this lease with such sums
due and pavable forthwith upon such notice ot accelera-
tion and demand for payment. Should Lessee fall to make
such payment after this notice and demand Lessor shal. be
entitled to institute appropriate lIegal proceedings
against Lessee with the Lessee beinqg responsible for said
sums, court costs, and a reasonable attorney's fee. The

9



dual rights cgranted the Lessor herein, shall be cumulli-
tive, and acticn upon one shail neot be deemed to consti-
tute an elaction or wailver o5f the other right ¢f action,
or anv cther rizht to which lessor may be entitlied. All
sums due uncer the caiculations above shail become
lmmediately due and payable and are o ke consnrued as
liguidated damage rather than a penalty provisicn. The
Lessee shall remain and be lianle for the return ot tha
equipment and any leas or destruction of, or injury to
the equipment in the same manner as herein providea.
Lessee hereby wailves *&rial by djury in any acticn or
prcceeding ar:sing  ereunder. Whenever any payment is
not made when due her=unaer, interest shall accrue and be
pavable on the ¢rnount dua= at the rate of 1%% per mcath or

any porticn taera20of vnt.ll pald.

t

Plaintiff assevted that th: sentence, "The -lval rights granted the

Lessoy "2vein shall be cumutat_ve, 3nd acticn pon one shall not be

i

deemad o coenstitute an election or walver of the other rigail o
action . . .,"” demonstrated that plaintiff has the "dual rights”" of
arbitration and/cv litigation.

Tt is obwvious that the "dual rights” 1n reference in this
secticn are these numbered (1) and (2): repossession and sale, and
acceleration. If arbtitration and 1l tigation were intended, it
would be possible, under the sentence relied upon py plaintiif, to
commence a Llitigation and, having obteined a bad result, to
commence an ark.cration in the hope of something better, or vice
verva. Vice versa 1s, in fact, wvery close to what plaintiff has
done ‘n this case.

Further, it Is plainly not necessary to read the provision
that if lessee fails to make accelerated payments, "Lessor shall
be entitled to institute appropriate legal proceedings,” as
authcrizing immediate litigation. The lease 1is specifically

sibject to the laws of Utah. In Utah, the proper way to commence



iegal proceedings on a cecntract with a mandatery arpitration
clause, i1s to commence an arbitration. If the arbitraticn results
in a judgment, the “udgment may be enforced in court. §73-3la-i2
et ceg., U.C.A. {1983). Arbitraticn s unguestionably a Zorm of

egal dispute resolution in Utah. See Robinson and Wells, T..0. v,

Warren, supra.

This lease simply does not say, as plaintiff asserts, on the
cne hand that "any controversy or claim arising cut cf cur {sic)
relating to this contract or the breach thereof shall be settled by
arbitration,"” and, on the other, that any time lessor wants to go
to ceourt and avold arbitration, 1t can. It says, at most, that
lesscr can institute certain self-help remedies, repossessicn and
sale and acceleration, befcre going to arbitration.

Conclusions

In the end, it required a petition for mandamus to persuade
the District Court to sign an order, from which an appeal would
lie, specifically declining to enforce the arbitration clause in
the subject lease. The ground of the District Cozurt's aversion to
arbitration i1n thils case was never clearly expressed.

whatever 1t may have been, it was inadequate. Disputes under
the lease are clearly subject to arbitration. Plaintiff sc con-
ceded by first filing an arbitration. The lease does not provide,
nonsensically, that litigation is always an alternative. There

exists no ground for setting the arbitration clauge aside.




In the circumstances, 1t was the duty of the District Court to
stay 1ts proceedings, and to remand the parties to arbitration.

The Suprem=s Ccurt should enter its crder to that effect forthwith.
v

RESPECTFULLY SUBMITTED this _ dav of Mav, 1992,

£. Craig Smay, Esq. N
Attorrav for Defendant/Appellant
! i

i
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ddendum
Exhibit "A"
Commercial Lease Agreement, Dated cune 5, 1986
“xhibig "B"
Order, Dated November 27, 1991

5§78-2ila-3, 78-3la-4, 79-21a-12, 78-3la-19, Utah Code Ann. {1953)
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COMMI CIALLEASE AGRI TMENT
‘-(?7 s WESTERN HERITAGE

THRIFT & LOAN
93B3 South 700 East, Sandy, Utah 84070 (801) 562-0209

LEASE NClvisaam o s o e v 50 o6
LESSEE SUPPLIER OF EQUIPMENT
Don Anderson DEA e Lol niant

Namae ""Dun"'}mdersoll”t_?ons\:ruct_icn""""' Neme u‘)g . r,; TRTRIRTE e arscscimarosec s R R b
Addlcn)«gooueldRoaﬂ ....... Sounly coarseassasia e Address ... ‘(}O]las‘t*l‘.(__)sst. COMRLY. ivuawsviiiviee

Zip 1. s = Zip 4
o [N Recwood . Vakbey....Ch.........Code ..Z54 70 City .......URiake ... Siate w /T By Code 95432

i

Farson (o N Talepriona i - & Sales- Telecnone
Contact Don Anderson yo. (07-455-7561% man 5ot Na. 707=dt 21941

Upon the terms ana conditions sel forth below, Lessor hereby leases to Lessee and Lessee hereby
leases from Lessor the personal property described herein.
The property: leased hereunder is as follows:

Qry. BERIAL NO. EQUIPMENT DESCRIFTION

1 X

L)

6033 1960 JCB 3L Ezcihace )k *Leoiohow

with Cai, heater, 12" & 24" bLuachet

Qiithis Biock Ischecked, see Exhibit'A' cansisting of
and olher Equiomaent Iniormation.

Addrase of Installatjon if
differant from the above address

pages allacned herelo and a parl harect lor quantily, Senal Numbers, Description, Supoiier

B w e e e
TERMS AND CONDITIONS OF LEASE $30.00
1.LEASE TERMAND PAYMENT.LesseashaiipayLessoratlisoliicesin Dccumsnistion Fes: 5 24 .
Bandy, Ulah or &t such ather piace as Lassor may designats In wiiting
the pericgical rental paymenis lor the tarm ingicated: Securily Deposit Relundadle
al Maturity:
Securtty Deposit Nonteiundabie: §
Durstion of Lesse: _EQTty—-E{lcht Months €78 .30
g hi : &
Duson bth cay ol 2 A Cthat HMonthly Rental Paymaent s T
Piymeniy beglining June 5, 198¢ Monthly Usa Tax: 3 L
Skip Payments ¢ any): Oths: §
Tolal Monthly Renial Paymeni: $ 719 01
‘0 A
Advance payments equal to the first and last ______ months zental paymaenis In tha (otal smount of H 1,.38.00
s due and payable upon acceplancs of this lease Oy Lassor, i
1,468,00
Total Irant cayment, inciuding securtiy deposit:3

PERSONAL PROPERTY TAXES TO BE REPORTED AND PAID BY LESSEE, LESSORASSUMES NO RESPONSIBLITY
FOR PERFORIIAHCE ORMAINTENANCE. THISISANON-CANCELLABLE LEASE. EQUIPMENT TO EE INSURED BY

This Leasa Agreemant, consisting of the loregoing AND THE REVERSE SIDE HEREOQF, sats forth the
entire Agreement batween Lessor and Lesses. No agreement or understandings shail be binding on erther of the
les heralo uniess specifically sel forth In this A%reemem. The lerm "Lessea” as used herein shali mean and

ol whom shall be lointly and severally bound thereby.
Executed this ~{ day of A= 1986

nclude any and all lessees who sign hereunder, eac

By execution hereot, the undersigned hereby certifies
that he has read this Agreemani, INCLUCING THE
REVERSE SIDE HEREQF, and further represents and
wamants that he Is fully authorized to exscuteithis
lease for and In behalf of the Lessee.

LESSEE:
e R
o R S S 0 S N I O 1 LW

WHITE - Leasa Original PINK - Equipmeni acceplanca nolica - Lessor Gopy
GREEN - Lease Original GOLDEN RQD dquipmant Assepianas Nollog E. :
CANARY - Lossss Copy + Orissh and Aeiain




1. Al Lesaor imases 10 Ladses end Lessss rents 11om Lasant INe squioment kiled
above o4, ¥ Saparaiety n ine naat ma Scheouia "A”snd
mage @ parl haveod. Rakd saupmand will be iocs|ed st 1M aDOve aoer
moved 10 & Rew OCAon wilhoul wiklen Dermeanion Vel Gron Dy LOSIar. Lassor achnow:
wages rece el of Ihe Advence Paymend relened lo sbove lrom Ly ARy amoum receved
Dy ihe Loasor. sl of pricr (@ tha daie of Ihis leese. shall be heid se sacuniy or Lhe periormence

HGARLUE O Lussor a8 5a1 10FN Deiow. 8nd [he r918n10n OF SE004H of INe Advance Payment
Dy LOSIOr 81 BDOVE PHOVIGed BNsl nold be Geemaed 10 1AHY SCSICIANCE DY Leancd

B) 1l tha Lossen is desvous Of camceiling IR leste prios lo (Re rental penod
commaencement 04le NG N LESior BCCEDIE B8 CANCHNAISA, (NP LENION CON feiNin (Ae
Advanca Paymant 10 offesl Lhe sipenisd incurred.

2 A L eaaae hae saw Cled DOUA (1] 104 sowipemant 804 (7)1 BUO0i-a! 10m whom L ssacs
% 10 DuUIEha s (he eqauiomeni. LESSOR MAKES MO WARRANTY CXPRESS OA IMPLIED
ABTO AMY MATTEAR WHATBOEVER, INCLUDING THE CONMDITION OF THE EOUIP-
MENT, ITB MERCHANTARILITY OR ITE FITHIES FORANY PAATICULAR PURPOSBE,
AND AS TO LABSOR, LESSEN LEASES THE EQUIPHMENY “AS8 18."

BIF THE LQUIPMENTIBNOTPROPEALYINBTALLED , DOERNOTOPERATE
AR REPAEBINTED OA WARRAMTED BY SUPPLIER OR |8 UNTATIEFACTOAY FOR
ANY REASOM, LEDSEE BMALL MAKE ANY CLAIM OM ACTOUMT THEREOF TOLELY
AGAINET BUPPLIER AND ALL, MEVERTHELESS, PAY LESBOR ALL RENT
PAYABLE UNDER THE LEABZ, LEGAEE HEAERY WAIVING ANY SUCH CLAIME
AGAINBT LESEON, Lesaor NarsDy Bgrees 10 assign 1o Le . soieiy for ihe purposs ol
making 8nd prossculing any said clalm. sl of Ihe 1IGNR1S which Lessor na
Dieach of wariandy of olhat Ieo/esanialion resoeciing INe squioment, Lesscr snel have no
feaponsinidy 1o dalay of ladure 1o (8 Ihs ordar.

Cllossas hareby suihorizes Lessos o inseri i ihis
oiner ldenidicaion dals. o Ihe sQUOmMant whan de

Ine seiai numbers and
fminad Oy Lessor.

LANY CONTROYEASY OR CLAIMW ARIBING QUT OF OUA RELATING TO THIS
CONTRACT OR THE SREACH THEREOF SHALL BE SETTLED BY ARBITRATION IN
ACCOMDANCE WITH THE RULES OF THE AMERICAN ARBITRATION ASSOCIATION,
AND JUDGMENT UPON THE AWARD RENDERED @Y THE ARBITRATION (31 MAY 8 E
ENTERED INANY COURT HAVIHNG JURIBDICT!ION THEREOF . ARBITIATION SHALL
BEHELDINTHECITY OF SALT LAKE, , COUNTY OF BALTLAKE STATEOF UTAH.ANY
CUESTION OF LAW §HALL BE DECIDED IN ACCORDANCE WITH THE LAWS OF THE
STATE OF UTAH.

4 Losasd may inapect 1ha eQuioment &1 ANy (vne:and Lesses Sgraes 10 KaaD i i gl
CIALE CONGUON &nd 19D 41 L 98s4e § 9100Nad 2nd houss Ihe same in SUIECIS snetier end
nal 10 sad of olherswa daposs of Lhis Inierast INAremn of 1 4Ny EQUIOMENI O SCCERIANRL
AlAChed W 048

& Paymaniy shal be cayndie ﬁtpo office of Ly esor, 01 1o such oLher parson and/or sl
BuUCh OIRar place 48 Lossor may i1om (ime 10 lime catgnate m wiling LEesoi may soply
lemiliances ecatved |9 unpald fenial Inatalmenta and/or charges on & dud dale Daas
famMUIaNcas (ncaivod Daung appiad o Lhe sideni unpand ranial nstaiimaent o chaige

8 Mo itk in sad sauipmant snell pass (o Lessss herein sapiessly granied Pla
Cihet marings may be slilaed 10 o placed on waid sQuiomeni by Lessod o/ al Lessora
iaquesl, by Lessse al Lasses § sapensa InQICRIING ING Lassar in the owner INereol and
Lunsan will nol emove Ihe tame. Upon Lhe lerminsiion of ine ndailanse penoo Lae
immediaisly crale, inawe and shio the sa and ting
cenilnalion Lessos srai dhect, slalLesses s azpensa.in 1y good condilion s
e Ml s @ 87 00 Lans. Lesase agraet 10 pay Leasor maaihly tant sl Iha re (-1
iniliallerm lor any month o partingreod ifom ihe end of the inllul Tarm unill Ihe squiIgmeni
TACHived Uy Losaor. Said equipment shall ahways remam and Do desmed personel crapeny of
Lossor avan houqn sriached 10 resliy. Al replacements, 3CCasB0NEE OF CADIIAI IMpiove -
mants maga (o of placed I oF UPON said squipment snaH Become camponen! parts thersol
A 1418 thee 910 Bhall Ba immedialely vesied In Lessor 8nd AN4E ba inciuded under ihe (sims
haraod.
T.Lesaot may asiign thia laase snd e asegnes may vasign Ihe same. AN Hghin of
Lessor Rareunrdar Bhad be succaeded 10 Dy SAY SEA9NSE NE/e0l ANG 4414 SREGNEE § [T
1M M880.10 I ranial Rerein provided 107 10 be Dald. 3nd 0 and lo 1aid squipment snad e
Itew brom sl Salenes. 82 inlls of SOuNterciaima of any ind which L
LBALAM BGANAL Lessar, Lussas Nraby waking Lhe sama
WnSeI8ood And agread LM ANy sesignas of Lesscr S04 8 NOL RESUME ENY DORGAIONS of (he
Lossor narein Ramed. |l s furdher undersiood end 8Qieed, however, Ihal Lesses may
Separsialy clalm againal LEssor ad Lo any matiers which Lessae may be eniilied 1o ssasn
8g8Ine! Laesar. Losses shall nol Asaign, mongage of hypolhecsis this oF Bny In
harein of Bubket bald squisment withoul the piior wrilien consent of the Lissor Any
O sublenae Dy Lonses wihout yuch consant anal Be

o,

B Lesaes aasuman the entie rish of ioas or da lothe wh o1 nol
coveiad Dy InAuranc s, and Ao duch loss shall relieve Le @ ol W8 oOlxgalions Nereunoaer.
ine savipment iINsured and orovide orool of Insurance 1o Lesser. le
polect nl lnlesesis of Leasor, M Lossesd #200nss, 508inst 0l 1i8kE of k508 Of damage liom
Y CAVee whalsoaver (of nol isss Lhan Ihe unpaw Dalance of Ine ase 1entais dus
haiqunder or B0% of Ihe INen cwiran] value of a3 squiBMEn), whichevei is hagner; ana o
PUTCOABE MBUBNca N B aMOUnt 18 ssonadle under the cHEumslances o covar Ihe kabwiy of
Lassor [of pudlic Wabldy and proparly damage. 5aid Insurance pobeiss and (he procasds
|\Rereirom shall be the soie propany of Lessor ard Lsssor snali De namad &8 aninavied i ail
1M palicies and B0 043 BaYSS I (NG DO s weunng Ihe squipment, Escn DOsCy Anail
Sapi@naly prOwide (Nl 8410 NS WENCE 83 Lo Lesaor and Ka s8egns shall Aol ba in alidsied by
ANy BCL SMLss N B¢ Negiect of L #5sa8 8nd CAnnoi be canceilsd withoul Len 1101 daye’ pnor
wiilian nolice |8 Lussos. As 10 asch poiicy, Lessse shotl furnish Lessor & Candicats of
nIWEnce 1hd ooy Of POICY DM INa Naurer 1eileciing INe coverage fequired by (g
DEraQIADA on of beiore Commencmant dale of Lesss. The piocesds by such nsurance
=hather resulling Irom loss of damages o return of preamium of ol whail be sppled
1ows4d Ihe fepiacemant of rapai of tha said squioment of the paymeni ol cokgalians of
Lusase neravndar 4l ihe opiion of Lessor.

L ® 004 Netely 891ea 10 Indemndly and hold Lensos iree and harmiass agemnal

Wil clpima loss, LabEily ane #a0enIs Inciudmg ailomay s 1isauiling (rom any 1o8s of
Camage 10 Ine squiomant and lor Injurias [0, of GEAINS ©f DArscns, and damage (0 Dropeity,
o 800 el 8NeNg, i actly o NG acily I1om o INC 10 1N uss 0091 3160N O/ Viiage of Ihe
FRUIPMAal a0l whaihed Such ljury o G3IN 18 PSIECAS D4 10 898N18 Of ampIoYees of INe
Luesssa o lo thicd paras: il Deing speciically 8Q/e9d 10 8nd sciknowiedged by Lhe Lasses
N8l INE (08g0Ing Provialon inciuce s bul s ot miled 10 pll claim, iosa, llabiily and sspense
Incivging afiomays [pes) ocownng by fesson of sny negligencs Wclive of passws),
I 0, B s Bt B of INa Lossod or any thind pany scting (o4 of on e ha of Ine
Lonsor,

QaNel Buppier o’

10 Lessae agressiouss opereis and e g
io pay sl keunsing and 1o aton iaws ior amd sauepmeni. o
Lens and encumbvances, TO AHOW THE 10UIPM
EQUIPHMENT ONLESSEZ S FERSONAL PROPEATY TAXRETUANS: TO PAY LERSOR
A SUM FQUAL TO ALL PERSONAL PRCPEARTY TAXES ABSRABED AGAINET THE
EQUIFMENT, WHICH SUM LERSOR SHALL REMIT TO THE TAXING AUTHORITY 10 pay
il oth whCh May BE lEned of BN
tespect lo

al Lasror may paysucht
e suchatunsencensioiLssseed LEsses 1L 10CO DAY OHOvidad N n L
10 twimbuise Lessar (of ressonacis COME INCufied A CONECIING Bny CABICES
asseaments ol lees 10f wniCh LEnsee i3 hadie Neraundar

11 Alladesnces mag
dschsige and pay any I8

T TR e T Y
sasaments (sas peny

lopreseive L8id sOUIGMant ar lo
JlEne insurence premume. or
dus he luﬂﬂ,l ang
iy logeingi minintgiasi tnarsanallherain

o 1%% par cani pei monih unid gavd

12 1A tne eveni Lassad shail dalauilin the paymeni ol any rani o any oihal sume due
Aereunaer orin ihe svani ol any delaull 0 DIeRCH Of NG 18IME ANG CONOIIANY OF 1ML l8aks o1
any oihi AMENIORImean INg PArlies NEIRIC. 0f 1l ANy B1aCUNION OF OINA! w1l Of DIGCE R
INaNDe stuedin aNy RCIION OF DIOCH RTING. 408 NsI INe Lasaes wheieDy INA 180 sQUIDMEN)
aT] an ot anadg.of DIOCERTING.IECHIvEIRMO O INEQIvENCY LARIIDe maliluied By
of againgl the L or ils progeny. er il Ihe Lessas Anall #n1ed in10 any agreameni or
COMPORHIaN wi N 1B CTE0NC®. DIEITH a0y of 1he Laims of gny 08N Of Cradi Agrasmant or
Seiayll tharsungsi, or i Ihe condilion o Ihe paws Bia 80 crang [CRUYL
Lutsor & opinion, imEmr ING LESLON b 30CUNTy O inCraase the c1edd fisk invalied. of i Ine
nakmergg.consondate of IFAASIEr 31101 SUDSIRAGATY ailol NTTTRETETEE P LT
v po: »ien of e aquipmunt
=ilhoul gny Court Quaer o1 01her 0IOCESS O law 400 101 BUCN QUrDONE. INE LE3LO! MEy wnier
YPOn BT OF Y 410 9QuIOMENI May OF 4N MBY rAMmOre (Ne same (R am win
o wilnOUl nolice of INOUl DEING LiB0Ie 10 BNy Luil ©F BCHON 1 BIRgs
HoCeedings Oy the Lensew Lesior May a1 14 GDHON seid the $30i2ment &1 pulle OF Siivale
saie lor cash o on cradil and may bacomas (ha Qurch slsuen taie The Lessae snaiine
liaDie for arreats ol reni,f any Ihe 9208ALE Ol ilaking POSEERLIAN NG iNe remova! of the
*QUIDMEN.COUN CONIE 1Ne BooRRd Iedual INe DEIENES 9/ ihe Feniail pranded lor n
N ANy renewal hareol Bnd & cnebie Bl ay § 1§
TANiaiE ARG OINET SUME DAY BDIR NATEUNTE:. (RAIe0y IEQUHNG a0y mMEnt ol IRL Weke wuin
SUCH Sumy due Bnd CayaGia OfNwiih YOON SuCh Nolce of ICCAINIALON 4ng damang o
oaymant. Should Lessee 18 10 make such caymant Ailer IRl AOLCE 80D J8mend Lastor
thad B4 eniled (0 INEIuIe BODIORHHIE I8QR! CIOCARAINGS 40NN L
DaINg 14300NNIbIe [Of La1d BUML C 0L €O o
graniad ihe L ¢ nerein, ARSH Da cum 40D BCHON UPON CAE INSH NO| De Caamad io
cansinule 8n sleciion o« weiver of he cine ngnt ol achon, or any other HGHI 10 wheeh lasaon
may be entitled AN sums gue undar ihe caiculaons sbore 1AaH Dacome iImmadiately gur
#nd payable snd are 10 be contliued &3 hauidaied damMaQs (athss 1han & panaily MOvian
The Lesses anall remun and 09 Lsdie 101 1A reluin of the squigment and eny loss of
Senliuction of, of Mury 10 NG 4quiEMEnt 0 (N Lame mannar B8 haren grovoed Lasses
hetwoy ® [hel Dy juiy 1 any 8CHION Of pMOCA®diNg BNNiNg hereundel Whe any
parman nol mede wheA due Neteunder 18 anall accive ang be pavadie nn Ine
smount due &1 the rate of 1 %% per monih o1 any porion thereol unlil paw

VI Leseev agreen (NalIne Lussor 85 8 08N 04114 yieid Nak
would ssoecl 10 raceve (o i aQuipment al Ihe #na ol Ihe e
Lmouni may oe 8 pert ol Lesses s demages

BrabOus value INRLI
. ANG upon deleuil the

Tdinihssvenisienipaymeni o peione! pIODeliy Lae DRyMAALIENOI Made whendue
heteunderine Le e promizes i pay (V1A a3l charge 101he Lesads Of Mis BRsQNs No|
ihan one monih th fler, in an amouni cakcuisieo st ihe

"
ool 5% ol eagh sucn detayec
Ihe Luasos vpon each @
payment calculnind sl INe (118 0i 0ne #nd INtes Quarers |1+ par CaNt Dol manth
pari ineteoi. commencing one monin siler (he dus dailr of ihe
11011R 1A 1Mg CORIIACE BN BDDIy ORly wNEn Dermaied
or and, i nal peimiied Dy ilw INe ‘518 CNEIQE ANG /AT INTAredl Daymanis ARAH De
cHlCUISled &1 INS Mesimum isle DBTMILLIDIE 10 (he IDDHCIDIE urisdichion La anai
teimbuide Le ACUIT8d Dy L @S 0T N COURCIMNG BNY AMOUNIA Cue ang
Owing B0 NOL liMmeiy pld ung UEN TEWMOUTEEMEnt 10 08 31 Lestor 8 MIBndRio
(ale 1Or COHRCHIGN SrOCEaUIes whicn /@ RereDy §Q10ed 10 Os not laas ihen §15.00 10 eacn
Islephone inquiry end §50 00 lor esch personal CoNIsc Made Dy SNy eMpoye o agent of
Lessor.

15. The omiesicn by INa Lessor
of o feQuue gerfatmance of any oi |

Ay ime 1o eniorce anydslsvilodrighniteservecion
M1 coreneall Ot pravinens haseol by Ihe
A1 3NY1HiMe 08 1NAIED. ANRHNOIDE B =aivai 0 BAY IUCh B3/ Aull 841Nl 1D mNnine L
eniilad nas shal 8 0 gy way ailecl 1he rgnt Dl IRy Lessor 10 4n10ICE JUEA DIG
cise all remadien pimuliangautly, puriuant 18 Ine lerms
LALT AN wnldine iviamouniof the
feninis due and (0 D&<Ome dua and &1l QINE! bums |0 D oWd heleuader Nave Dean pad

4 The prowimrons of IRe agimemeni apaly 0 ana ownd 1he h
AAMEIBTIRI0E. AUCCRILOIE ANg B8NS Of (he resoeciive pariel hainio

b mecuions

17 IT IB SPECIFICALLY UNDEASTOOD AND AGREED THAT ALL UNDER-
BTANDINGE AND AQREEMENTS HERETOFORE AND BETWEEN THI PARTIES
HERLTO RELATIVE TO Thi8 LEASE ARE MERGED IN THIT AGREEMENT, WHICTH
COMTAINS THE ENTIRE ACREEMENT ANMD UNDERSTANOING OF THL PANTIES
HERETO, ANO NEITHER PAATY RELIEN UPON ANY OTHEM BTATEMENT OR
MEPAESENTATION, THIS AGREEMENT MAY NOT B2 MODIPIED OR CANCELLED
EXCEPT BY AN INSTRAUMENT IN WRAITING SIONED NY THE LESSZL AND A
CORPORATE OFFICER OF THE LESSOR,

T8 Anyihang hersin conisined 10 INE COANATY nolwaREIENding. Ine lille 1o Ine
*avIoment Bubiect 1o this L 1813iNEa Dy INW LESSO! #0d 1NE LESERE COvEnants (AR
wiil A0l pledQe of ancuUMCes 1N EQUIDMENTIN EAY MEANE! wARISOS YS!, MO DEIMIl BNy ke8NS ID

ndcienr ol any and sl
EgANE OF imDAREd 07 BuCh unil O BQUIDMant




EXHIBIT B



Mark S. Swan - 3873
Mark E. Medcalf - 5404
RICHER, SWAN & OVERHOLT, P.C.
A Professicnal Ccocrporation
311 South State Street
Suite 350
Salt Lake City, Utah 84111
Telephecne: (801) 538-8632
Atteorneys for Plaintiff
Western Heritage Thrift & Lcan

IN TEE TEIRD JUDICIAL DISTRICT COURT FOR SALT LARKE COUNTY

STATE OF UTAH

WESTERN HERITAGE THRIFT & LOAN
PlaintifeE, : ORDER
VsS.
DONALD G. ANDERSON dba DON
ANDERSON CONSTRUCTION, and
HOGUE EQUIPMENT CO., INC., -
a California Corporation, Civil No. 890904268 CV

Defendants. Judge Brian

On September 23, 1991, Defendant Donald G. Anderson dba Don
Anderson Constructicn's Motion for Reconsideraticn and Motion to
Set Aside the Order of the Court came for hearing before the above-
entitled Court. Western Heritage Thrift & Loan was represented by
its counsel of record, Mark S. Swan of the law firm Richer, Swan &

overholt, P.C., Defendant Donald G. Anderson dba Don Anderson

Construction was represented by its counsel of record, E. Craig

¢ EXHIBIT




Smay and Defendant Hogue Eguipment Co., Inc. was represented by its
counsel of record, Thomas Taylor of the law firm Sncw, Christanse
& Martineau.

The purpose of the hearing was for reccnsideration of a ruling

from the bench made by the Ccurt con July 8, 1991 as the result o

H

a pre-trial settlement conference which was nct attended by
~efendant Donald G. Anderson or his counsel.

At the September 23, 1991 hearing, the Ccurt set a deadline
for payment of fees and costs no later than ncon, Octcber 1, 159
As a result of that deadline having expired without payment being
made and upon request of E. Craig Smay, Attorney Icor Defendant
Donald G. Anderscn for an additional extensicn, and the Court cnce
again granting further extensicn tc Defendant to pay the fees and
costs as hereinafter ordered, and after hearing argument concerning
the factual backgrcund and the law concerning the appropriateness

of sanctions under Rule 16 Utah Rules of Civil Procedure, the Court

finds and Orders as follows:

1z That Defendant Donald G. Anderscon dba Anderson
Construction has violated the spirit of the Court's prior Orders
requiring cooperation in disclosure of information to facilitate
settlement.

2. Defendant Donald G. Anderscn dba Don  Anderson

Construction has not made a cooperative good faith effort in



participating in meaningful settlement as ordered by the Ccurt.

-

3. The Court finds that Defendant Donald G. Anderson dbka Do

o

Anderson Construction's failure to cooperate i1s a technical
violation of the Court's previous Orders, however that violation is

not sufficiently egregious to subject the Defendant to the harsh

Fh

remedy of having its Answer stricken and Default Judgment entered

Hy

against him.

4. Based upon this Court's ccmmitment to allow a full

strike the Defendant's Answer and enter Judgment acainst the
Defendant at the July 8, 1991 hearing and therefore the Court shall
not execute the Order and Judgment prepared by Plaintiff's ccunsel,
subject to the conditions precedent as set forth below.

Bs As conditions precedent to the Court's ncn-entry of the
Order and Judgment against Defendant that has been submitted to
this Court as the result of the July 8, 1991 hearing, the Defendant
must do the folleowing:

a. Pay the attorney's fees and out-of-pocket costs
incurred by Plaintiff Western Heritage Thrift & Loan and
Defendant Hogue Equipment Co, Inc. in the preparation for the
July 8, 1991 hearing, the attendance at that hearing, and all
expenses, attorney's fees and costs incurred by both of those

parties since that date in connection with attempts to resclve



the disputes between the parties with regard to the issues

H

raised by that hearing, including the cost cf preparing fo

f

and attending the hearing cn September 23, 1991 and the cos
of preparing this Orcer.

b. Counsel for Plaintiff Western Heritage Thrift & Loan
and Defendant Hogue Equipment Co., Inc. shall file Affidavits
of Fees and Costs by September 27, 1991 at 12:00 ncon with
coplies being delivered to counsel for Defendant Deconald G.
Anderson cdbka Don Anderson Construction by that date.

S Payment of those attorney's fees and costs is to ke
made in certified funds by Defendant Donald G. Anderson dba
Don Anderson Construction to the respective parties, delivered
to .the Honorable Pat B. Brian's courtrocm, on or before
October 7, 1991 by 5:00 p.m.

d. If Defendant Donald G. Anderson dba Don Anderson
Construction fails to pay the attorney's fees and costs as
Ordered herein, then this Court will sign and enter the Order
submitted toc this Court in conjunction with the July 8, 1991
hearing to beccme a final Judgment against Defendant Donald G.
Anderson dba Don Anderscn Construction on the basis that the
Court finds that Donald G. Anderson dba Don Anderson
Construction has committed contumacious conduct and that there

has been a clear record of delay and dilatory tactics in this



litigation on the part of Donald G. Anderson dba Don Anderscn

Construction.

e. If the attorney's fees and costs are paid by the
date and time set forth herein, then this matter shall be
scheduled for a one (1) day non-jury trial on Decempber 11,
1891. All discovery shall be completed by the parties by
November 15, 1%91 which shall regquire that disccvery be
submitted sufficiently in advance that responses shall be due
by that date. All pre-trial Motions and argument cn thcse
Motions shall be concluded by December 1, 1S591.

6. The Motion of Defendant Hogue Equipment Co., Inc. for
dismissal based upon lack of in personam jurisdiction, which has
been continued by this Court to allow further discovery on that
issue, shall be noticed and argued at the convenience cf the
respective counsel of the parties involved.

T The 1issue of the prior submission of this matter to
arbitration and the subsequent withdrawal from arbitration, and
whether that action has prejudiced the Defendant, has been
previcusly ruled on and dismissed by this Court and shall not be

raised or argued any further in this matter.



DATED this o) 7 day of Wd¥ober, 1991.

BY THE COURT:

i
o7 /ﬂ/’T\\::;L4//2¥}_2
HONORARBRLE PAT B.—EBRIT=XN

Third District Court Judge



CERTIFICATE OF SERVICE

I hereby certify that on the 47~ day of Septemker, 1991, I

be

O

caused a true and correct unsigned copy of the foregoing t
served upon the following by placing the same in the United States

mails, postage prepaid, and addressed as follows:

E. Cralg Smay
A Professional Corporation
Attcrney for the Defendant
Donald G. Anderson dba Don Anderson Construction
400 First Federal Plaza
505 East 200 South
Salt Lake City, Utah 84101

Thomas Taylor
SHOW, CHRISTENSEN & MARTINEAU
Attorneys for Defendant
Hogue Equipment Co., Inc.
10 Exchange Place
Eleventh Floor
Post Office Box 45000
Salt Lake City, Utah 84145

/Z?é/ué f;?IO?Z;zKQZb{%f/
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CERTIFICATE OF SERVICE

I hereby certify that con the day of September, 1991, I
causaed a true and correct signed ccpy of the fcregeing to be served
upon the following by placing the same in the United States mails,

postage prepaild, and addressed as follcws:

E. Craig Smay
A Professicnal Corpecraticn
Attorney for the Defendant
Donald G. Anderson dba Don Anderson Constructicn
400 First Federal Plaza
505 East 200 South
Salt Lake City, Utah 84101

Thomas Tayler
SNOW, CHRISTENSEN & MARTINEAU
Attorneys for Defendant
Hogue Equipment Co., Inc.
10 Exchange Place
Eleventh Floor
Post Office Box 45000
Salt Lake City, Utah 84145

Mark S. Swan, Esquire
Richer, Swan & Overholt, P.C.
Attorney for Plaintiff

Western Heritage Thrift & Loan
311 South State Street
Suite 350
Salt Lake City, Utah 84111
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STATUTES



78-31a-3. Arbitration agreement.

A written agreement to submit any existing or future controversy to arbi-
tration is valid. enforceable, and irrevocable, except upon grounds existing at
law or equity to set aside the agreement, or when fraud is alleged as provided
in the Utah Rules of Civil Procedure.

78-31a-4. Court order to arbitrate.

(1) The court, upon motion of any party showing the existence of an arbitra-
tidn agreement, shall order the parties to arbitrate. If an issue is raised con-
cerning the existence of an arbitration agreement or the scope of the matters
covered by the agreement, the court shall determine those issues and order or
deny arbitration accordingly. _

(2) If an issue subject to arbitration under the alleged arbitration agree-
ment is involved in an action or proceeding pending before a court haying
jurisdiction to hear motions to compel arbitration. the motion shall be made to
that court. Otherwise, the motion shall be made to a court with proper venue.

(3) An order to submif an agreement to arbitration stays any action or
proceeding involving an issue subject to arbitration under the agreement.
However, if the issue is severable from the other issues in the action or pro-
ceeding, only the issue subject to arbitration is stayed. If a motion is made in
an action or proceeding, the order for arbitration shall include a stay of the
action or proceeding.

(4) Refusal to issue an order to arbitrate may not be grounded on a claim
that an issue subject to arbitration lacks merit, or that fault or grounds ior the
claim have not been shown.

78-31a-12. Confirmation of award.

Upon motion to the court by any party to the arbitration proceeding for the
confirmation of the award, and 20 days notice to all parties, the court shall

confirm the award unless a motion is timely filed to vacate or modify the
award.

78-31a-19. Appeals.

An appeal may be taken by any aggrieved party as provided by law for
appeals in civil actions from any court order:
(1) denying a motion to compel arbitration;
(2) granting a motion to stay arbitration;
(3) confirming or denying confirmation of an arbitration award:
(4) modifying or correcting an award; or
(5) vacating an award without directing rearbitration.
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I hereby certify that on the _ ™~ day of May, 1992, I

caused a true and correct copy of the foregoing instrument to be

mailed, postage prepaid, to:

Mark S. Swan, Esqg.

Mark E. Medcalf, Esq.

RICHER, SWAN AND OVERHOLT

311 S. State Street, Suite 350
Salt Lake City, UT 84111

Thomas Taylor, Esqg.

SNOW, CHRISTENSEN AND MARTINEAU
10 Exchange Place, 1llth Floor
Salt Lake City, UT 84111
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