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In the Supreme Gourt of the State of Utah

HENRY BAWDEN, et al,
Plaintiffs and Appellants,

_..‘7 S

Case No.

OTHELLO P. PEARCE, etal, 10459

Defendants and Respondents.

DOXEY-LAYTON CO,, et al,

Intervenors and Respondents.

BRIEF OF DOXEY-LAYTON CO., et al,
INTERVENORS AND RESPONDENTS

The parties will be referred to as in trial court.
NATURE OF THE CASE

In this action, plaintiffs 35-40, Inc. and six other
ovners of property in the Hunter-Granger Planning Dis-
friet in Salt Lake County, Utah, seek an injunction to
restrain the Director of the Building Inspection De-
hartinent of Salt Lake County, the Salt Lake ‘County
Cotmaission and its members, and the Salt Lake County
Plaming Commission and its members, defendants, from

remg further huilding permits to intervenors, who are



owners and developers of a commereial shopping Cen
at 3000 South and 2700 West, Salt Lake City, Utal,
pellants claim issuance of such additional bulldmg pur-
mits, a perinit having heen issued at the time of filing o
complaint, would violate applicable zoning ordinane,
but in so doing they overlook a prior final judgigy
and writ of mandate issued in American Housing (4.
poration, et al, v. Persyl L. Richardson, et al, Disti
Court of Salt Lake County, Civil No. 152766, specificaly
directing such officials to process permit applications
for buildings on the property of the shopping center of
intervenors, and the faet that the injunction would 1
strain county officials from the performances of act
which they ave directed to perform under said judg
ment and writ.

DISPOSITION IN LOWER COURT

The Third Judicial Distriet Court in and for Sal
Lake County, Utah, Judge Aldon J. Anderson, granted
intervenors’ application to intervene and their motion
to dismiss the complaint, and denied an oral motion for
summary judgment made near the conclusion of the
hearing by plaintiffs, Certain factual stipulations hai
been made prior to the granting of such motion, and there
had heen received in evidence the entire proecedings i
two cases in said District Cowrt, dmerican Housing Cor
poration, et al, supra and Ivan Woodbury, et al v. Dorce
Layton. Construction Company, et al, Civil Case N
158023.



STATEMENT OF FACTS

The statement of faets of plaintiffs is taken from
fieir complaint herein, which is in turn in large measure
derived from the findings and judgment of the District
Cowrt in the American Housing case. The single relevant
tact in the narration of such proceedings is said judg-
ment, which in now final, an appeal to this Court having
peen dismissed. However, since plaintiffs have attempted
to detail the matter, and in doing so have demonstrated
hv their recital that the instant proceedings constitute
a vollateral attack on and appeal of such proceedings, or
an enfire retrial of the issues of the case, certain addi-
fions to appellants’ statement are indicated in the interest

ol acenracy.

Plaintiffs and intervenors are each developing com-
veting regional shopping centers in the Hunter-Granger
Planning District ot Salt Lake City, Utah, appellants at
S0 South and 2700 West and intervenors at 3500 South
and 4000 West (appellants’ brief, p. 4, 5). Prior to De-
coiher 18, 1963, no zoning regulations for the Hunter-
trangey Planning Distriet had been adopted (R-155).
intevenors in 1961 had ohtained a building permit for
axhopping center on their land, but it lapsed (R-157, 158).
Pivsuant to 17-27-19, ULC.AL 1953, the hoard of county
conmissioners, pending completion of a master zoning
vlan. may temporarily prohibit or regulate land useage

Jeralinited period only and in any event not to exceed



six months.” On December 18, 1963, the Bourd of Con
missioners of Salt Lake County adopted a SIN-Hayyy
temporavy freeze ordinance pursuant to that statute
155.) On May 2, 1964, intervenors again applied fo,
permit to build an entire shopping center on theiy -
cifically deseribed ground (R-158), but the Salt [y,
County Planning Cowmmission (R-159) denied the appli
cation on May 23, 1964 (R-159). On June 19, 1964, Sa
Lake County enacted another identical ordinance pur
porting to extend the prior ordinance an additional
months (R-156). On June 30, 1964, intervenors appealel
to the Board of Commissioners of Salt Lake County i
a permit, and on September 30, 1964, the Board denivl
the application, apparently under authority of the o
dinance of June 19, 1964 (R-159).

Intervenors then commenced action against the
Building Inspector and County Commissioners, in tic
Distriet Court of Salt Lake County, dmerican Housia
Corporation, et al, plantiffs, v. Richardson, ot al, d-
fendants, Civil No. 152766, sceking a writ of mandate to
compel the Building Inspector to process intervenors
applieation for “building permits for huildings to b
constructed on its specifieally deseribed real property
without reference to the use of the huildings and land &
a regional shoppiug center {rom the standpoint of 7z
ing” (R-161, 167). While that action was pending, Sal
Lake County adopted a zoning ordinance effective 1%

raary 12, 1965, which zoned intervenors’ fand as e



Jotial and appellants land to permit construction of a
Japping eenter (appellant’s brief; p. 5). On February
25 1063, the Distriet Court of Salt Lake County, Judge
vordinand Krickson, made and entered its Findings of
Pact and Conelusions of Law in the American Housing
qse, determining that the county ordinance of June 19,
1964, purporting to extend the freeze ordinance an ad-
Jitional six months, was void as beyond the jurisdiction
o the County Conunission and beyvond the powers grant-
ol the Board by statute, that at the time of the final
denial of intervenors’ application for building permit on
September 30, 1964, there was no zoning ordinance or
rezulation in foree as to intervenors’ land, that the denial
of their application for building permit to use their
land ax a regional shopping center was unlawful and
tat a writ of mandate should be issued requiring the
defendant Building Inspeetor, Salt Lake County Plan-
ning Commission, and the Salt Lake County Commission
o conxider and proeess intervenors’ application for
“huilding pernits for buildings without reference to the
ne of the buildings and land as a regional shopping
center™ (RT60, 161).

e language of Judge Erickson’s Finding Number

Fomthe dmericar Housing case is:

“1 That as set forth above, it was the duty of
the Planning Comumission of Salt Lake County,
s members, and its staff, the Chief Building In-
spector of Salt Lake County and his staff, to nn-



mediately entertain and fully process suid s
cation without reference to the wntended s ol 1]
buildings to be erected on said real proper v, i
regional shopping center, and of the Salt Lal:
County Board of Commissioners to direet g
other respondents to do so. That all of said .
spondents refused to perform their said oblig,
tions and duties as required by law.” (R-159, 14,
(Emphasis added).

The Judgment (R-163, 164) directed the various officiul

to,

“consistent with the duties of their respective .
fices, and by direction as appropriate to Coumis
sion personnel as to whom there is power of di-
rection, to consider and process the application it
Doxey-Layton Company, for itself and other land-
owners, for buldding permits for buildings to i
constructed within and upon the real propety
located in Salt Lake County, Utah, wove particn
larly hereinafter described, with reasonable oy
pedition and without consideration of the land anl
building usage from the standpoint of zoning, an
particularly without reference to use of said huill
ings and land as a regional shopping center.”

Judge ¥rickson algo found in Finding 9 (R-156) tial
the procedure for ohtaining building permits in Salt Lak
(‘ounty is that as a first step, an application is filed with
the Planning Commission which consists of a descripfion
of the entire arca of the real property to he used, a i

] 1 other perti informati hle the Plai
plan and otlier pertinent information, to enable the 'k

ning (‘ommission to determine whether the intended we



o the land and contemplated buildings conforms with
spplicable zoning ordinances. If rejected for conflict
witll the zoning ordinances, no other documents are filed
.ud no processing relative to issuance of a building per-
it veeurs. 1f approved for zoning, the application 1s, as
1 sccond step, referred to the Building Inspector, to whom
the applicable presents detailed plans and specifications
of the buildings and structures. The application is there-
wpen processed and determination made for conformity of
tuilding eonstruction and design to building construetion
codes and reguiations, the action of the Building Inspec-
tor heing essentially ministerial in nature. If in con-
formity, a building permit is then issued by the Building
lspeetor (R-156, 157).

The Writ was 1ssued (R-166), and defendant county
afficials appealed Judge ISrickson’s decision to this Court
(R-6). Pursuant to the Writ, the county officials issued
cearance of the entire property from a zoning stand-
pomt, and the Building Inspector processed an applica-
tion of intervenors and issued a building permit on June
106D (I9x. P-4). The building permit states on its face
s for a “shopping center” and “footings and founda-
tons only for Building C.”

)6 . M .
Baxed upon the issuance of the permit for construe-
titolonly the footings for one building, which meant

(TN . .
"Ustep one, zoning clearance, was now forever passed,

Crmvimors filed with this Court a motion to dismiss the



appeal of defendant county officials in the 1.,

Housing case, supra, upon the grounds that ). Wi
was moot. A supporting affidavit was filed whie

i
ol-

tached an exact copy of the building permit, Iy,

P-4, which clearly showed that the permit covered »f,.,
ings and foundations only for Building C.”

The land usage of the entire shopping center 4.,
from a zoning standpoint was the heart of the conty.
versy. Clearance from this standpoint had been depie;
prior to the judgment, and the application for permit i,
this reason had not been considered or processed in ane
way. The memorandwin in support of motion to disiis
the American Housing case urged i essence that when
the county officials issued a building perwit, the acio
constituted proof that zoning clearance for the shopping
center had been issued in confornnty with the judemen
and writ of mandate. Hence, all controversy was then
climinated. Authority was eited for the proposition thy
the appeal was moot, get forth in the memorandun i
loxhibit P-1.

On August 2, 1965, on stipulation of connsel for ot
parties, the Supreme Court entered its order dixupeso

the dmerican Housing appeal.

Appellants did not intervene in the dpiercaa Hoe
rig case. However, as plaintiffs’ counsel argued to b

trial conrt im this case:



“Phey (plaintiffs) did not intervene at that pro-
cooding (American Housing). The County Attor-
qev's olfice on behall of the County officers and
u,q}\ncios involved, proceeded with that appeal and
the plaintiffs in the instant case that is now before
e Court watched with anxiely the outcome of
it decision. We are aware of all that has trans-
pired and we are concerned about it.” (R-134)
(arenthesis and emphasis added).

Phe complaint herein asserts that since an area in the
Hunter-Granger Zoning Distriet is zoned Residential R-2,
i which the lands of intervenors are located, and one
huilding permit was issued to intervenors for footings
for Building (', no further permits ox huilding authoriza-
tions should be issued and an injunction should now be
sranted in effeet prohibiting the county officials from
enmphanee with the writ of mandate in the American
ilowstag case, This overlooks the wording of the judg-
ment quoted above, and the resolution of the controversy.
The complaint does not plead all elements of estoppel, or

rise <ueh pssue by it ferms,
ARGUMENT

POINT 1

PLAINTIFFS ARE NOT ENTITLED TO MAINTAIN
THIS ACTION, THE LAND USAGE OF THE INTER-
VENORS' SIIOPPING CENTER AREA HAS BEEN
FINALLY DETERMINED BY THE DISTRICT COURT

JTNG

GAENT IN THHE AMERICAN HOUSING CASE,
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SUPRA, AND SUCH JUDGMENT CANNOT BE (0.
LATERALLY ATTACKED OR RELITIGATED 1y

THESE PROCEEDINGS.

Under Point I of plaintiffs’ brief, they argue tha ..
holders of real property within the Hunter-Granger ply,
ning District, they are entitled by the provisions .
17-27-23, U.C.A. 1953, to bring this action to enjoin tl
Chief Building Inspector from issuing any building per
mits contrary to a zoning ordinance. Such scetion sy
ply provides that if there is a violation of the zoning or-
dinances, an owner of the distriet in which the viotatio,
oceurs may bring an action to stop such violation, Py
sumably, after the Court determines that there has bew
a use contrary to law, it will take steps to prevent sudl
use. The statute has no relevaney under the faets of this
case.

The effeetive date of the Hunter-Granger Plunning
Distriet zoning ordinance was February 12, 1960, The
Jjudgment of Judge IKrickson in the dmerican Housin
case was entered on Febrnary 24, 1965, subsequent o
and with knowledge of the action of the County Con-
mission in enacting zoning vegulations. After entry ol
judgment in that case, a further order was enteved o
June 1, 1965, (R-172) making substitution of and adds-
tion to county officials to whom the mandate was dirvects
and an order to show cause and decree thereon (1160

was issned on JJulv 12, 1965, relative to failure of cow
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Jianee. Neither changed the judgment of February 24,
M,, and writ, except as to addition and substitution of

}mltl(h.

The Hunter- Granger Zoning District defines a broad
area of land as Residential R-2, and included within it is
e relatively small parcel which was described in and
alfected by the judgment. There was in fact no zoning
classification which dealt exclusively with use of land as
a shopping center. The judgment simply recognizes that
a slopping center could be erected on the involved prop-
erty, and is in essence a judgment 1n rem since it directly
affects the status of property. As will be hereinafter
noted, the judgment is binding upon other land owners

m the distriet.

The plaintiffs then assert in their brief, page 10, that
the judgment is now “without merit by reason of the
subsequent order of the Supreme Court of Utah” which
finds that the Building Inspector, et al, have complied
with the writ of mandate and the matter is moot. Exhibit
P-21is vited as the authority for such statement. This Ex-
hibit is the order of the Supreme (Court dismissing the
ippeal in the American Housing case, Supreme Court
Uase No. 10248, upon stipulation of the defendant county
oificials through their counsel. It is not in any sense of
He word a finding of the Supreme Court, although this
~ininaterial in any event since there is no indication,

dtectly or indireetly, that this judgment, essentially in
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reny, is to be declared void. The entive record indju,.
the eontrary.

The brief then asserts, page 11, that by virtue of vy,
non-existent determination by the Supreme Court, ],
Jjudgment is meaningless. 1t cites the case of Chrisiie
Morris, 119 Mont. 383, 176 P.2d 660, 663 (1947) in sy
port of its contention. This case has no factual relevane
to the instant proceeding, but does contain general la.
guage, based upon citations from C.J.S. and Am. Ju,
to the effect that

Y

. . . no one, whether or not a party to the pi.
ceeding in which they ( court records of a jude
ment) were made, mnay in a collateral proceeding

impeach them by adducing evidence in denial of
facts of which thev purport to he a memorial.”

The rule is persuasive, and simply holds that a col
lateral attack mav not be made on a judgment, whicl i
preciselv what the plaintiffs are attempting to de in
these proceedings. The simple fact remains that the S
preme Court has made no judicial findings, and that the
judgment of Judge Frickson in the Adwerican Housin

case ix eontrolling.

Plaintiffs admit they are hound by the judgment n
the American  Housing  case when they recognir
the validity of the issnance of the building permit, 1y
hibit -4, This relates to the foundations of one huilding
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¢ the comples, and plaintiffs here seek to prevent any

Snther construetion. It must again be noted that this

midement did not direct issuance of permits as such, but
ot

athor the orderly processing of applications for con-
retion permits for buildings of a regional shopping

center without reference to zoning classification.

Plaintiffs claim no proprietory interest in the lands
here involved, and since the action was against and de-
fended hy the appropriate county officials, land owners
in the distriet such as plaintiffs are bound by said judg-

went.
Asstated in CLJ.8.:

“When the court has jurisdiction of the parties
and the subjeet matter of the litigation in a man-
dammns proceeding, its judgment therein rendered
may not be attacked collaterally, in the absence of
fraud or eollusion.” 55 C..J.S. Mandamus, §340(h).

A peremptory writ of mandamus operates as a
final judgment, and is res judieata of the rights
of the parties at the time it is issued, and is not
subjeet to collateral attack. All matters of law
and fact that could have been pleaded in defense
prior to the award of a peremptory writ are fore-
closed thereby.” 55 C.J.S. Mandamus, §355.

“The prineipal of estoppel or bar by judgment is
e way dependent upon the form or the object
of the litigation in which the adjudication was
wade s it is only essential that there should have
been o jndicial determination of rights in contro-
versy with a final decixion thereon.
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“It is well settled that a final judgment reyg
on the merits of an application for a perempi,,
writ of mandamus comes within the principl.
res Judicata, and 1s a bar to another applicat,
for the same writ by the same party under y,
same circumstances, or to another action invel
ing the same issues or in which the same velief |
sought, provided the decision proceeds on ).
merits . . .7 50 C.J.S., Judgments $608. (See ),
Price, Cohn. and Servente cases, infru.)

('}‘w”'

“In the absence of fraud or collusion, a julgy
ment for or against a governmental body, sucl
as a munieipal corporation, county, town, schoo
or irrigation distriet, or other local governmental
agency or distriet, or a board of officers properlr
representing it, is binding and conclusive on ail
residents, citizens and taxpavers with respeet fo
matters adjudicated which are of general and
public interest, such as questions relating to public
property, contracts or other obligations. The rul:
is frequently applied to judgments rvendered m
an action between certain residents or taxpayers
and a state, municipality, county or district, or
hoard or officer representing it, it being held that
all other citizens and taxpayers similarly situated
ave represented in the litigation and bound by the
judgment, in the absence of fraud or collusion
The rule ix applicable to pevsons who have notier
of the suit, and even to persons without actual
notice of the pendency of the suit.” 50 (.J.8. Jude
ments $T9G(h).

In Price v. Sirth District dgricultural dssociation.
201 Cal. 502, 258 Pae, 3%7 (1927), prior mandamux pre

coedings had upheld the validity of the leasce of a coliseun
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ppoposed by the ¢ity, and had ordered exeecution of the
pase v the eity. Subsequent to that decision, the lease
e vedralted, executed, and an action commenced by
plamtif? ¢itizens to enjoin the city from constructing the
wliscum. The Court held the prior action was res judi-

catas:

~A fact or question which was actually and direct-
v in issuc in a former suit, and was there judici-
allv passed upon and determined by a domestic
court of competent jjurisdiction, is conelusively
scttled by the judgment therein, so far as con-
cerns the parties to that action and persons in
privity with them, and cannot be again litigated in
any future action between such parties or privies,
in the same eourt, or in another court of econcurrent
Jurisdiction, upon the same or a different cause of
action.” (p. 390).

The Court considered whether or not the parties were the

same, and said:

“The fact that there are defendants and respon-
dents other than the eity and county does not pre-
vint the application of the rule that the parties
are deemed to be the same.” (p. 391).

AMicr citing with approval 50 (.J.S. Judgments
AN e Conrt stated, page 392

I

[T, however, fraud and collusion be absent,
the pablic interest mas be as well represented by
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the mayor or chairman of the hoard of SUPCIVixgp
as by any set of taxpayers. ... This doctrine is
unpalred because the former sults were judgiey,
in mandamus proceedings so long as the ]ud”
ments were on the merits.”

The Court also cited numerous authorities and, with -
proval, the following:

. If the judgment in mandamus was not as of.
fectual, upon the principal of res ajudicaty,
against the inhabitants of the county as it i
against the county commissioners, there would I
no end to lLitegation e such cases or in any case
against county officials as such.”’

In Berman v. Denver Tramway Corporation, 19
F. 2d 946 (C.A. 10th, 1952), the federal distriet court in
creditor’s bill against a company transporting passengers
in Denver, entered a deeree restraining the City and
(County of Denver from enforeing ordinances limiting
amounts of fares. Such decree was affirmed and held
hinding on members of the publie although they were not
parties to the suit. At page 951, the Clourt said:

. where a municipality is vested with power te
establish or enforee fares of that kind, a valid
judgment or decree of a court of competent juri>
diction in an action by or against the munieipality
determining the validity and amount of such fares
ix binding upon the publie.”
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In Servente v. Murray, 10 Cal. App. 2d 335, 52 P. 2d
a1y (1956), the Pension Board’s appearance in a prior

sandanus proceeding against the issuance of a pension
1

i a former policeman was held to bind the publie.

MUeNichols v. City and County of Denver, 101 Colo.
316, 74 P. 2d 99 (1937), involved an action by the auditor
azainst the City and County. Judgment for defendant was
zl‘fﬁl'ln(‘d. The Court said:

“We are definitely of the opinion that where such
a suit, designed to test the validity of a bond issue,
is brought by a public official charged with min-
isterial and executive duties in connection there-
with, in which proceedings the political subdivi-
sion proposing the issuance of the bonds as a body
politic and corporate and its elected and appoint-
ed officials who have duties to perform in con-
nection with the issuance of such bonds, are joined
as here, that a judgment rendered therein is res
Jjudieata as to the validity of the bonds against all
persons, including taxpayers, even though they
are not parties to the suit. To hold otherwise
would, to a great extent, render nugatory to all
mtents and purposes the Deelaratory Judgments
Law. The reason for such a rule is well stated in
I I'reeman on Judgments (5th Kd.) p. 1090, where
it s said:

‘The position of sueh a governmmental hody
towards its eitizens and taxpayvers is, upon
prineiple, analogous to that of a trustee to-
wards his cestui que trust, when they are
nutiierous and the management and control
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of their interests are by the terms of the 1,
conunitteed to his care. A judgment agajng
or its legal representatives in a iuatier
general interest to all its citizens is hindip,
upon the latter, though they are not pay :
to the suit’.” (p. 102)

The public was held bound in actions against govep,.
mental officials in the following cases velative to nuat.
ters indicated: State, ex rel. Hamidton v. Coln, 1 Wy,
2d 54, 95 P. 24 38 (1939), (taxation); Atchison, T. & S}
R. Co. v. Board of Commissioners, 95 Colo. 435, 37 P, 2
761 (1934), (school taxes). '

In Vessels v. Davidson Chevrolet, Inc., 144 Colo. 101,
355 P.2d 121 (1960), a land owner brought action to e
quire a zoning adnunistrator and building inspector of
Denver to enforce a zoning ordinance and to enjoin Davil-
son Chevrolet, Inc. from erecting structures on a particu
lar parcel of land after the Court by final judgment i
prior action had authorized the building permits. The
(‘ourt held the prior judgment could not be collaterally
attacked and sustained granting of defendant’s motion
for sunmmary judgment dismissing plaintift's complain

saving:

“Davidson Chevrolet, Ine., and the Slocuns moved
to dismiss plaintift’s complaint and for a s
mary judgment. This motion was sustained by th
trial court and tlhe action was disiissed. Pl
tiffs are here on writ of error.
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« An examination of the record in the two David-
son cases, supra, discloses that these plaintiffs
were intervenors therein in the trial court and
were defendants in error in this court.

+1t is manifest that the present action is a collat-
eral attack on the final judgments entered in the
two cases above referred to.

“Of necessiity there must be an end to litigation
hetween parties to a lawswt, and those m privity
with them, especially those who are parties to the
original action and to the proceedings upon error
in this court. Atchison, Topeka & Santa Fe Rail-
way Co. v. Board of County Commassioners, 95
("nln. 435, 37 17.2d 761.”

The Tessels case is particularly applicable. While appel-
lants here did not intervene in the prior case, as in Ves-
sols, plaintiffs “watehed with anxiety” the prior case and
hkewise should be so bound.

InTutermall . Nash, 94 Utah 271, 75 P. 2d 157 (1938),
the opinion discusses at length the matter of collateral at-
taek on judgmments. At pages 160, 162, this Court said:

The ¢ourts, funetioning to determine and
settle property rights, upon which persons may
relv and the security of society be built, should
enjov, in their formal pronouncements, every pos-
sihle degrec of conclusiveness. To permit their de-
terminations to he lightly regarded or easily evad-
ed would render them nugatory, and be a source of
htigation and frietion rather than to put an end
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thereto, That a litigant may obtain relief again
an erroneous or nuproper judgment, the lay ]H
provided for him methods by which he Ry i)
relief therefrom, by 1ppoalb to the courts renge.
ing it, or by review in an appellate tribunal:

101 llldt[(‘lb rendering it invalid, which do net
pear in the record, or other 1)10])01 cu(nmxl(nu ’*
he may ask a cour t of equity to set aside or any
the judgenment. If he does not test the soundpes
of the judgment by the methods law has provide|
for that purpose, he cannot question or assail th.
same for errors in the judgment, or the procect
ing in which it was entered when in another .
ceeding 1t 18 pleaded or produced in evidene
against him. A judgment, once enterved by a cont |
of competent jurisdiction, having the res and the
parties duly brought hefore it as provided Ie
law, imports verity, proves itself, and is invulner
able to attacks by any indireet assaults, It can only
he questioned in the manner and the proceeding
established by law. And sinee a judgment is estab
lished and proved by the record thereof, unless an
inspection of that record establishes its invalidity,
<hows it to he void, the judgment is conclusive and
may not he questioned collaterally by any matter
dehors the record thereof.™

v

In an attack on a judgment the only in-

auiry, in the absenee of proper pleadings raixing
the issue of its validity, the only question thatear
he inquired into is: Did the court renderving th
judgnment have jurisdiction to hear and detevm
the issue, and to render the particular judgment.
[f that question is answered in the alfinmatnn
the judgment is conelusive in eollateral procecd:
ines unless the vecord thereof affivmately shovs



21

wherein that jurisdietion failed. 9 Am. & lng.
[neve, ol Law, 256 Black on Judgments, Vol 1,

pr, 20,

The foregoing authorities set forth the basic prin-
viple that there must be an end to litigation, a doctrine
of extoppel by judgment, which is a specie of or closely
mlated to the prineiple of res judicata. This is pre-
¢ely such a case. Property owners in the same zoning
Listriet seek to relitigate a judgment based upon a trial
ar the merits, and defended by a wide range of county
officials concerned with land usage and zoning. 1f the
contention of  plaintiffs is correct, the lhitigation can
eontinue indefinitely with repeated retrials of the same
hasie issues. Whatever the outcome 1n these proceedings,
uther property owners in the zoning distriet could then
with equal rights file additional independent actions to
destiov the judgment. The practical result of such an
mterpretation would be to compel anyone bringing a suit
awh as the dwerican Housing ease, to join all property
suners or those elanning an interest in property i a large
woning distriet. This, as a practical matter, 1s utterly

wpossible, and is obviously not required.

The county officials activeiy contested the American
Housing caxe, it has been litigated in three separate trials
i heavin s, appealed to this Court, and remitted to the
Distriet Court, 1t is obvious that this proceeding is
mthing more than a collateral attack on that judgment

an e . .
dnt el an attack eannot he made.
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Delay in establishment of legal rights can, ang sy
ally does, cffeetively destroy such rights. This is pay;,
ularly true where, as here, economic competition eyjs,
hetween groups, each secking to establish a shopyiy,
center. Finaneing normally requires a land title adequyf.
for security purposes. When that title and land usags i
the subject of pending litigation, it creates a clond on tjy,
for security as well as other purposes. The mevits of t).
positions of the parties does not solve the matter; it ist).
fact of litigation alone which is of concern. There shoul
be an end to litigation in these proceedings, based npo
the facts as applied to established legal principles.

POINT II

INTERVENORS ARE NOT ESTOPPED TO RESIST
THE ATTEMPT OF PLAINTIFFS TO NULLIFY THE
AMERICAN HOUSING JUDGMENT, SUPRA, NOR
IS THEIR POSITION IN THAT CASE AND THIS
CASE INCONSISTENT.

Under Point 11 of plaintiffs’ brief, the argument i«
advanced that by making the motion to dismiss the
Amercan Housing appeal, intervenors are now estoppud
to assert the validity of that judgment, and the Distrie
Cowrt should now enter an injunction prohibiting the
county officials from performing the acts which they aie

directed to perform under the judgment and writ of mi
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i I short, they say, that the judgment directed
st e county officials is now void because inter-

~ers moved to dismiss the appeal for mootness.

The contention is without merit, proceeds on bhasie

rallacies, and ignores the basie elements of estoppel.

The judgment and writ of mandate in the dmerican
jfonsing case and the attempted injunction in this case
are hoth direeted against the county officials and not
e mtervenors, Theirs are the actions involved, and
pothing intervenors can do and no representation or
satement of intervenors could change the position of the
connty ol ficials with reference to the judgment and writ.

Morcover, one who asserts estoppel must have chang-
vl position in reliance upon the aet or omission to aet of

another party.

Appellants™ brief, page 15, eites 31 (C.J.S. 610 which
states that estoppel operates when a party assunies a
certam position in a legal proceeding, ©. . . especially if
s to the prejudice of the party who has acquiesced
nethe noxition Formerly taken by hin” Page 18 of Appel-
fad el quotes INL Stores Company v. Success Mar-
Shots il 160, 9T L 2A 5T (1939), whieh states:

Voo e who by his language or conduct leads an-
ather to do what he would not otherwise have done,
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shall not subject such a person to loss or jy
by disappointing the expeetations wpon wijd, o,
acted.”

Assuming, as it cannot be asswned, that the gy,
related to the defendant county officials, there i o,
mdication of any change of position on the part of yly,.
tiffs. Plaintilfs do not point out such change, ov that tly
have done any act or failed to do any act they would 114;1
otherwise have done as a result of intervenors' movipg
the Supreme Court for dismissal. They were not and ar.
not parties to that proceeding and could not have g
quiesced in or have heen misled by the position of inter.
venors. Furthermore, plaintiffs were not in any way pre.
cluded from intervention in the dmerican Housing case

by any act herein reforrved to of intervenors,

The cases cited by plaintiffs are not relevant. For
exanple, Hardgrove v. Bowman, 10 Wash. 2d 130, 116 .
2d 336 (1941), involved the elaim of appellant for damages
on appeal under a contract he had requested the Court
to hold mvahd, whieh the Court had done. Here, the ae
tions of intervenors in every instance have been to pre
serve the judgment, maintain a consisteney ot positio,
and not to destroy the mandate. The ¢ited case at page
16 of plaintiffs’ brief is to the sane type, Porter v Ol
lioma Bacone College Trust, 346 . 2d 528 (Okla, 1940
where the party had stipulated in a Texas probate pre
ceeding that a codicil to a will was void, and in ancillary
prohate proceedings in Oklahoma contended that 1t wa
invalid.
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L thorr entite argument, plaintiffs refuse to examine
Judeent and the issues. When this s done, it is
. that the position of intervenors is completely con-
~tent. As noted above, the basie problem in the dmeri-
W Housing case, siupra, is the question as to whether
ot not applications for building permits to construet a
reotomal shopping center would be cleared from a zoning
sandpoint Tor processing by the county officials. The
mdoment did not direet issuanee of the permit, but simply
canived the county ofTicials to consider and process ap-
Pieations for permits “with reasonable expedition and
vithout consideration of the land and building usage
donn the standpoint of zoning, and particularly without
colirenee to the use of said buildings and land as a re-

sional =lopping eenter.”

At the time ol the motion to dismiss, the initial per-
net liad been issned. Suel issuance established that the

bisic assue of the elearance of the shopping center had

ven ade by the zoning administrator or there could
Sve been o consideration of the issuance of any permit.

Constrnetion: had started, eontractual obligations had

=iventeced imto, and the parties could not be restored to

G ovizina] poxitions, The appeal to the Supreme Court

arcaeseds and xaeh dismissal can only be set aside
1

ot

peoshiowing of fraud upon the Court, which is
coilieralieged nor suggested here, Tt should he noted that

T Es ot heen pleaded in the complaint herein.



26

Another basis of plamtilfs’ argument i< )y
cause the appeal has heen dismissed, the judaie
denly has been dissolved. This obviously is not the .,
While the zoning issue has been resolved by the eoyy
officials, the intendiment of that judgment was to insm;‘
the construction of a regional shopping center iy it 4y |
tirety. By its terms, it speeifically contemplates o
building permits may he required, and as the Disyge
Court stated, R-148:

“The Court: Of course 1 have just heard this one,
but it secins evident to me that the intendment o
the order of Judge ldrickson, having the problen: .
a shopping center and zoning problen, was th
if the first permit be issued that any other neee
sary permits in connection therewith also he ic
sued, That would be ridiculous to he Litigating
every building permit in the shopping center It
vou have an appeal on that — I don’t thing the
is any argument on that, e wasn't making a de
cision he though would just resolve that tirst pe
mit. He thought he was solving the whole problen
and I think the parties must have though that, .

Although the Building Inspector and other personw
were present in the courtroom at the time ol hearing
hefore Judge Anderson (R-117), there was no occasiok
to call them because the Court disposed ol the matte
prior to sueh necessity. However, the situation with
gard to the permit was detailed by counsel for mter
venors, and the Distriet Court could not have heen izt

as this statement was made to the Court (R-122):

!
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“A\lr. Worsley: Your Honor, making it erystal
clear we will =ceek quite a substantial number of
cippdemental permits. Now, [ think we can re-
wolve this entire matter by sunply stating we do
not propose, and T hope vour Honor hasn’t con-
«trued anvthing 1 have said to indicate that, to
he in any way restricted in the completion of this
~hopping center. Now If° additional permits are
required, we most certainely will seek them if that
answers the geustion. . . .7 (Kmphasis added.)

There is nothing inconsistent in seeking supple-
wental permiits in a construetion program of the size and
complexity of  that involved here. When intervenors
~oughit to huild a shopping center and received from the
ety building permit for construetion of only a part
of one of the huildings, the footings only, and the permit
attached to the motion showed on its face this fact, it was
ahvious to all concerned that additional processing of

enstruetion applications must oecur.

I estoppel s imvolved in any way, it is the plain-
nowho were =ubjeet to such rule. They stood by
Hiroughout the course of proccedings and made no at-
mpt tointervene or to divectly participate as their
sievestsmient indicate, until after the judgment was
“nal Then they stepped forward to advance the theory
st the general residential zoning classification of the
S arens somehow supersedes the speeifie judgment
cadernd aiter sneh zoning classification was enacted.

Wile e . .
s aated above, such argument is without merit,

P wordd Lave heen met during the process of
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these proceedings, had it been raised. ITn this copy, .
also it must be noted that the validity of sueh jud...,
could have heen raised i the order to show ey, ¥
ceeding presented for hearing before the Distriet (4,
on May 7, 1965 (the order based theron was entop .
July 127 1965 (R-169) and even e the proceedings i
substitution of parties and the order made therepy .
June 1, 1965 (R-172). During all this time, no atieg.
whatsoever was made by plaintiffs to intervene iy 1.
proceedings and to advance their present theore |
would appear at this point to be nothing more than
afterthought in an attempt to set aside, i practical
feet, the judgment.

POINT III

THE DISTRICT COURT DID NOT ERR IN SUM-
MARILY DISMISSING PLAINTIFFS' COMPLAINT.

Plaintif s brief, page 19, complains that plantits
did not have any opportunity to present testimony
other evidence. Thix overlooks the fact that three exinbe
were admitted nto evidence, -1, P-2, and P-4, and th
they were offered by plaintiffs. Tt was these exlihits th
were offered by plaintiffs, Tt was these exhibits th
extablished to the satisiaction of the Court that the e
had been {ully deterinined in a prior action. L plaint
had any testimony or other evidence to hring forth,

record s devord of any offer thereof. A hitigant ¢
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Laf ol that accaxe s deeided against him on the
penee he ol Ters, when he does not of fer more, particu-
v when no complaint was raised in the Trial Court
1 when the party fully participated in the proceedings

feore that Court.

At page 21, plaintif fs assert that the Distriet Court
Lased itx order dismissing the complaint upon the erron-
Caus conelusion that Doxey-Layton and Building Inspec-
v mistakendy or for some “ill-advised” reason stipulated
Cothe Supreime Court that the writ of mandate had been
Conplici with and that the Distriet Court felt the solution
wus to Toree the parties to go back to the Supreme Court

wnd re-open the appeal.

The decizion of Judge Anderson was based upon
the fimality of the dwmerican IHousing case, and his re-
asal to pernnt aeollateral attack upon that judgment.
Many ol the authorities on this concept, set forth in
Pont Lot this briel, were presented to the Distriet Court.
Horeover it is elear that the complaint of the plaintiffs
before the Distriet Court was that the Supreme Court
cecheen led into error, which is scarcely the case. At
SHD e statements of counsel and Court make this
HE i

“hir MeMurray: Our position is that if the Su-
provie Court has been led into error by what was
sttid reres vour Honor, then we shouldn’t have to

pear fhe Lo
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“The Court: Then the remedy s with (e Sy
Court. They are certainly al)lu to protee

own. It they were deecived or misled o ¢ ;
have deceived or misled,; tll(\' have been sy
champions to see that no — you can't cone 1y,

here with a technical argunent saving only 4.
pernit has been given and we want to argue awgy
it. That's what Judge Irickson (1«*(1(1((1. T
would be going around the cirele. Judge Erick..
decided they could go ahead. That's what b .
cided and what you did up there with the Supng,
(‘ourt to follow that up, if that's what it .
not Judge Krickson’s fault nor the fault of =
Distriet Court.”

The Conrt also stated (R-143) ¢

It was either that dismissal of the appeal ¢
mootness was cither il-advised ov dowe 1o .
serve further opportunity to atteck and iy das
for the latter reason it was a calculated risk .
fails at this threshold.™

The Trial Court felt that appellants could wit e
faterally attack the decision in the dwcrican Lo
case, that such case fully decided the ixsues Jiere, a
had hefore it the undirputed evidence to make <teld

ston.

NUMMARY

. . . " iy
The issues of this controversy were fully resen

i the Adwerican Honsing case. Plaintiifs" conteniime
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Canpel does not comply with the basie requirements of
1 doctrine, and has no application to these proceed-
Lo Plaintil s in facet seek an improper collateral attack
aoon Hie Jweerican Honsing judgment, and there is no
';ukf;:ll hasix upon which this can be allowed. These matters
e Il understood by the Trial Court, and its action
o dismissing the complaint was based upon appropriate

md applicable law.
The order ol the Distriet Court should be affirmed.

Respectfully submitted,

SKEEN, WORSLEY, SNOW
& CHRISTENSEN

Wood R. Worsley and

Joseph J. Palmer

701 Continental Bank Building
Salt Lake City, Utah

Attorneys for Intervenors and
Respondents.
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