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(nthe Supreme Court of the State of Utah

\

VIRGTL L. WOOD.

Plamntiff-Appellant,

Case No.
-VS- 10471

JOHN W, TURNER, Warden,

Defendant-Respondent.,

BRIEF OF APPELLANT

STATEMENT OF NATURE OF THE CASE

The appellant brought a petition in the Third Judi-
‘i District Court for a writ of habeas corpus against
the warden of the Utah State Prison, alledging the ille-
aity ot lix confinement on a commitmment which was
based on a convietion for robbery obtained against peti-
foner without due process of law.

DISPOSITION IN LOWER COURT

The Uonorable A. H. Ellett, Distriet Judge, dismiss-
“Hhe petition without a hearing on the merits.



RELTEF SOUGHT ON APPEALIL

Appellant seeks a reversal of the trial court’s tuling

and a remand of the case to the trial court for 4 hea)
on the merits.

STATEMENT OF FACTS

Appellant is currently serving two separate s,

tences, hased upon two separate convietions for rohhen,

g

in the Utah State Prison. On September 9, 1965, apl.
lant filed a petition for a writ of habeas corpus (R-1-1

in the Third Judicial Distriet Court, which alleged th

illegality of the commitment on one of the robhery con

victions on the ground that he was denied due proces

of law as guaranteed hv various provisions of state al

federal constitutions.

The matter came up for hearing before the dist |

court on September 30, 1966, The petition was dismssi

without a hearing on the merits. The court stated as i

conelusion of law:

That the petitioner’s request for a writ
haheas corpus is premature and as long & ”“"
petioner is serving a valid sentence, the cour! vl
not entertain an additional petertion for ks
Corpus hy the court. (R-27)



ARGUMENT

POINT 1

\PPELLANT WAS ENTITLED TO A HEARING ON
THE MERITS OF THE ALLEGATIONS CONTAINED
i\ TIIS PETITION FOR HABEAS CORPUS DESPITE
THE EXISTENCE OF ANOTHER, UNCONTESTED,
OUTSTANDING SENTENCE.

The hasic question presented by this case has heen
presented to this conrt twiee hefore with opposite results.
The carlier of the two cases, Convors . Pratt, 33 Utah
112 Pae, 299 (1910), involved a constitutional attack
wpon a 1ife sentencee based on a murder convietion where
me petitioner was also held on a conviction and sentence
fov burglary which the petitioner conceded was valid.
The respondent  warden claimed that habeas corpus
would not hie until the ten vears for burglary had heen
stved sinee the petitioner would not be entitled to im-
mediate velease until then even if his elaims were valid.
e romrt discnssed the problem at length and rejected
wipondent’s argument, eiting numerous authorities and
pomtimg ont that: 1) The Utah statutes obviously con-
wiplated that w conrt had more alternatives than deny-
ethe petition or outright inumediate release; 2) the
Pimeners liberty and rights were presently affected by
Bewivder convietion sineoe it precluded his chances for

s of sentenco by the parole authorities: and 3)



the interests of justice would be best served in the ovey,
of re-prosecution by avoiding unnecessary delay. .
court therefore held that where a petitioner is helq
two charges and concedes the legality of one, po .
none-the-less, attack the other by way of haheas corpus,
and, if successful, be remanded to serve the remaing,
of the valid sentence and conditionally discharged oy
other pending reprosecution, if any.

The same basic problem was presented to the eout
again in Wilkinson v. Harris, 109 Utah 76, 163 P. 24 1

(1945). In that case petitioner, arguing pro se, con-

tended that it was unlawful to sentence him for hot)
burglary and grand larceny on convictions on a singl
information. He did not contest the trial or convietions,
"The court held, in a per curiam opinion, which did uol
mention the Connors case, that the petitioner was ot
entitled to immediate discharge since he had not con-
pletely served either sentence and therefore it was il
error to dismiss the petition regardless of the merits

Appellant submits that Wilkinson is a narrow holt
ing distinguishable from the instant case and of question

able validity, and that Connors states the more appliall

and valid rule of law,

1t should be noted at the outset that Wilkoson we
argued pro se and that the petitioner was seeking ot
right discharge. The court ruled correetly that fe Wi



e

¢ ontitled to immediate discharge hecause he still had
not ¢

nittedly valid time to serve. The court then quoted

ad .
(orpus Juris Secundnm as follows:

“Where defendant is subject to two or more
entences as under different indietments or counts,
habeas corpus will not lic on any of such sen-
tences, as being invalid, until the other valid
centences have heen served or satisfied, although
the sentences are to run consequtively. [39 (.8,
[aheas Corpus, $26, 7. 504]

Thix quote ix from the section dealing with habeas
npus petitions contesting sentences on grounds arising

after convietion and ix premised by the following:

A writ of habeax corpus jor discharge {from
nmprisonment under a judgiluent or sentence, by
reason of matters arising subsequent thereto, may
be granted only when the prisoner . . . ig entitled
to mmediate release, 39 CL1S0 Habeax Corpus
26, (emphasis added)

Thix quote merely states that a court on habeas cor-
s camnot grant discliazge where the petitioner still
s valid time to serve, However, in the quote used by
this convt in Witk inson, (LTS, expands this to the pro-
position that habeas corpux will not lie
100 il
)|
This 1
e )

which expan-

s the unwarranted assumption that {he only
¥ on haheas corpus is that of innuediate diseharge,
allacy ix pointed ont in a well reasoned opinion of
reeon Sapreme (ot -



It ix true that habeas corpus will not J;, f
discharge a prisoner under an exeessive sentenmj
but it does not follow that habeas corpus i) Nt
lie to correet an excessive sentence, An apgly,
of the cases will disclose that a large numbe; "
the courts have, in habeas corpus proceediy
granted appropriate relief in one form or anothbey‘
to rectify the excessive sentence and dispose of
the prisoner’s rights as justice required, Ayl
cation of Lambreth, 324 P, 2d 475, .  (Ore, 1630

The Oregon court goes on to cite and discuss in detyl
cases from Idaho, Pennsvlvania, New York, Nehrash,
Florida, Alaska, Maine, Mississippi and Miehigan an
points out that cases to the contrary are based onw
outdated conception of fixed-time sentencing. That Tt
falls within that group of jurisdictions where courts haw
a broad scope of remedies on haheas corpus (includme
the ohvious one of conditional discharge) is made clear

0

im Connors, supra, and Ex parte Falk, 102 Utah 470, 13
. 2d 130 (1942) (attack on conmitment to wrong jali

Other jurisdietions, not mentioned in the Oregol
decision, which allow attacks on sentencing although ut-
tioner is not entitled to immediate discharge includ
North Carolina, see, e.g. State r. Stewart, 255 N.A. ail
122 S, 1. 24 355 (1961) : Minnesota, see State or rel. Holw
v. Tahash, 139 NW. 2d 161 (1965) (overruling a lomg [t
of cases to the contrary); Michigan, Detition of Cae
372 Mich. 378, 126 N.W. 24 727 (1964)  Haheas corp”

petition but reliel granted hy wav of mandanis)



However, regardless of the correctness of the broad
gatement in C.J.S., quoted by the court in Winkinson,
neither that statement nor the actual holding of Wilkin-
wi is applicable to the instant case. The C.J.S. statement
and Wilkinson involved an attack on the sentence, and a
iquest for outright discharge, whereas in the instant
cse, appellant is attacking his trial and convietion on
fie ground that he was denied fundamental due process.
He is requesting conditional discharge on that invalid
eonvietion and remanded to the warden on his other
conviction. While some argument can be made for de-
laying decision until a petitioner is entitled to immediate
release when an excessive sentence i1s attacked (assuming
fixed-term sentences), there is nothing to gain by similar
delay where the conviction itself is challenged, and, in
fact, there 1z much to lose. The most obvious of the dis-
advantages of delayv is that in the event the petition is
granted and prosecution reinstigated, both parties are
prejudiced on retrial by the passage of time. Another,
disadvantage is that the petitioner is prejudiced in his
chances tor parole. These disadvantages were discussed
i Connars, supra, An additional disadvantage is that

elay denies {he petitioner his right to a post-conviction

fov remedy of a denial of rights guaranteed under the

fedeval constitution, State er rel. Holm 7. Tahash, 139

VW 24161 ( Minn., 1965).

i daw of other jurisdiction is split on the question.

[
v

vears the federal conrts denied a hearing on habeas



corpus unless the petitioner claimed a right to immedig,
release. However the recent trend in the majority of ],
lower federal courts is to the contrary. Sce, State ¢; el
Holm v. Tahash, supra, at 165 and ecases cited y |;
therein.

Appellant maintains that the better reasoned case '

of other states support the proposition, stated by this
court in Connors, supra, that a prisoner is entitled i
question the constitutionality of a conviction even thougl
there are other outstanding sentences which are not con
tested. See Neal v. State, 55 Cal. 2d 839, 9 Cal. Rptr. 61,
357 P. 2d 839 (1961) (arson sentence set aside and pet-
tioner remanded to serve two attempted murder sen
tences) ; State ». Stewart, supra, (petitioner remande
for proper sentencing despite other valid sentences):
Kane v. Cochran, 146 So. 2d 364 (Fla. 1962) (petition
granted but petitioner remanded to serve sentences v
subsequent convictions); State v. Burke, 27 Wis. 24 2H,
133 N.W. 2d 753 (1965) (facts and reasoning similar to
Connors, petition denied on merits); Commonwealth v
rel. Dermendzin v. Myers, 156 A. 2d S04 (Pa. 1959) (ha
bitual eriminal sentence invalidated although sentence 00
valid principal offense not completed) ; Smyth v. Midgt.
199 Va. 727, 101 S.E. 2d 575 (1958) (void conviction:
set aside and petitioner remanded to serve valid ese®
sentences). See also, Petition of Carcy, supra; Ap'
cation of Lambreth, supra; State eax rel. Holm v ’/’(171(1'\“]/‘
supra; Cave v. Cunningham, 203 \'a, 737, 127 8.k 2 “"‘
(1962) : State ex rel. Wydmuyer 1. Boles, 144 505 I



(W, Va. 1965). (All allowing relief although petitioner
1ot entitled to immediate discharge.)

Appellant realizes that there are a number of cases
i the contrary but submits that a reading of those cases
«ill indicate that they are either merely holding that a
petitioner is not entitled to his immediate release or are
an unreasoned rote reiteration of the old rule that no
writ will lie where the court cannot grant immediate

releasce,

CONCLUSION

[t is therefore submitted that Connors case correctly
states the law that a petitioner may contest the consti-
tutionality of a conviction despite another uncontested
outstanding sentence and that this case was not overruled
by the narrow holding of Wilkinson. In the alternative,
appellant respectfully submits that the court should
overrule Wilkinson. For the reasons stated above and
m the Connors decision, it was error for the trial eourt
w deny petitioner a hearing on the merits when he alleged
the unconstitutionality of the conviction upon which is
fased a sentence he is now serving.

Respectfully submitted,

JIMI MITSUNAGA
Legal Defender

Byv: JOHN D. O'CONNELL
231 East Fourth South
Salt Lake City, Utah
Attorney for Appellant
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