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IN THE UTAH COURT OF APPEALS

FOR THE STATE OF UTAH

KAYLENE S. SMITH, BRIEF OF APPELLANT
Plaintiff/Appellee,
APPELLATE CASE

NO: 9207500-CA

)
)
)
)
)
vs. )
) DISTRICT COURT CASE
) NO: 910000459
ODELL M. SMITH, JR., )
) PRIORITY: 15
)

Defendant/Appellant.

STATEMENT OF JURISDICTION AND NATURE OF PROCEEDINGS

The Utah Court of Appeals has jurisdiction pursuant to
Utah Code Annotated § 78-2a-3(2) (i), stating that the Court
of Appeals has appellate jurisdiction over appeals from the
District Court involving domestic relations cases, including
but not limited to divorce and property division. Rule 3 of
the Utah Rules of Appellate Procedure also indicates a
procedure for taking appeals from judgments and orders of
trial courts. This brief follows the structural
requirements outlined in Rule 24 of the Utah Rules of
Appellant Procedure. This is an appeal by 0Odell M. Smith,
Jr., Defendant, from a judgment and Decree of Divorce.

STATEMENT OF THE ISSUES ON APPEAL

1. Whether the Trial Court abused its discretion in
making the award of alimony that it did.
2. Whether the Findings of Fact and Conclusions of

Law are insufficient to support the award of alimony.



3. Whether the Court properly entered its Findings of
Fact and Conclusions of Law where Defendant's attorney
objected to certain findings but withdrew as counsel.

4. Whether the Court erred in obligating Defendant to
pay an income tax liability.

5. Whether the Findings of Fact and Conclusions of Law
are insufficient to support the award of attorney's fees.

STANDARD OF REVIEW ON APPEAL

The Standard of Review on Appeal is that the Appellate
Court must reverse if there 1is a misapplication or
misunderstanding of the 1law, if the evidence clearly
preponderates against the findings or conclusions or 1if
there is a serious inequity that must be rectified as set

forth in English v. English, 565 P.2d 409, 410 (Utah 1977).

STATEMENT OF THE CASE

This is an appeal from a Judgment and Decree of Divorce
entered by the Honorable Clint S. Judkins sitting as a
District Court Judge on or about October 14, 1992. 1 R.
68-78 (Findings of Fact and Conclusions of Law).

At trial, Plaintiff (hereinafter referred to as
"Kaylene") appeared and was represented by Attorney Jeff R.
Thorne. Defendant (hereinafter referred to as "Odell"),
appeared and was represented by Attorney Brent E. Johns. A
trial was held on the matter in which the only witnesses

were Kaylene, Odell and Kaylene's daughter. Judge Judkins

entered his decision on the day of trial and Plaintiff's



attorney prepared a Findings of Fact and Conclusions of Law
and Decree of Divorce. (T. 173-178).

Kaylene's attorney prepared a Findings of Fact and
Conclusions of Law and Decree of Divorce and forwarded same
to Odell's attorney on or about September 24, 1992. R. 66.
(Letter to Brent Johns dated September 24, 1992.) Odell's
attorney objected to paragraphs 10, 15, 16 and 17 of the
Findings of Fact and Conclusions of Law and Decree of
Divorce as set forth in his letter to Kaylene's attorney
dated October 1, 1992. R. 67 (Letter to Jeff Thorne dated
October 1, 1992.) O0Odell's attorney withdrew as counsel on
October 14, 1992. R. 84 (Withdrawal of Counsel.) Kaylene's
attorney forwarded, together with a letter to the Court the
Decree of Divorce, Findings of Fact and Conclusions of Law
as well as Brent Johns letter of Octeber 1, 1992. R. 65
(Letter to Judge Judkins dated October 5, 1992.) Kaylene's
attorney then submitted the Decree and Findings without
making any of the changes suggested by Brent Johns, Odell's
attorney. The Decree and Findings were submitted to Court
together with a letter which indicated in part that it was
being submitted for "either signing or modification as you
see fit". R. 65 (Letter to Judge Judkins dated October -5,
1992.) Judge Judkins made one change at paragraph 16 of the
Findings of Fact, signed the Decree of Divorce which was
entered on October 14, 1992. R. 68 -~ 83 (Findings of Fact

and Conclusions of Law, Decree of Divorce.)



STATEMENT OF FACTS

Kaylene and Odell met in the summer of 1980 when
Kaylene gained employment as a secretary at 0dell's Grain
Elevator operation. Both parties were married to other
people at the time. (T. 11 and 12) Some time later, the
relationship dev.eloped into a romantic relationship. (T. 12)
Kaylene obtained a divorce from her husband in 1983. The
relationship continued on an irregular basis until Odell was
divorced. Odell obtained a divorce from his wife in 1986.
(T. 13 and 69) At that time, Odell assisted Kaylene in
moving to Brigham City, Utah in January of 1986. (T. 70)
Odell also moved into a separate residence in Brigham City,
Utah in June of 1986. (T. 70 and 71) The parties maintained
separate residences but continued their relationship until
they were married on August 14, 1989. (T. 17 and 73 - 74)
The parties did not live together under one roof or hold
themselves out to me married until the time they were
married in 1989. (T. p. 175)

Pursuant to his divorce from his former wife, Odell
received a settlement to compensate him for his interest in
the family farm operation which settlement, actually
received by Odell, was $249,000.00. It is disputed as to
both the amount of settlement and as to how the amounts were
arrived at. Odell did not work during the time of the
marriage, as a result of a head injury. (T. p. 116)
Kaylene worked for Brigham Realty, Richard's Manufacturing
Jewelers and Weinstocks while the parties resided in Brigham

Citv. (To Do 51 - 53).



Kaylene filed a Verified Complaint, Order to Show Cause
and Temporary Restraining Order on September 13, 1991 (R. 1
- 11). A trial was held on August 28, 1992, and the divorce
entered October 14, 1992. T. 68 - 78 (Findings of Fact and
Conclusions of Law) Odell filed a timely appeal from this
decision on November 12, 1992. R. 85 and 86. (Notice of
Appeal)

SUMMARY OF ARGUMENT

Odell's Appeal is primarily centered around three (3)
issues, those being alimony, division of an 1income tax
liability and attorney fees. The Court abused its
discretion in these areas or entered Findings of Fact and
Conclusions of Law which were not adequately supported by
the evidence or which were insufficient altogether.

It is also an issue as to whether the Findings of Fact
and Conclusions of Law were appropriately entered, given the
Withdrawal of Odell's attorney simultaneous to entry of
those Findings and Conclusions.

With regard to alimony, the Court erred in at least
three (3) aspects. First, the findings are inadequate and
are not based upon the evidence at trial. The Findings
specifically note that the parties did not, prior to
marriage, represent themselves to be husband and wife. 1In
fact, this finding was a specific ruling wherein the Court
held that even though there was a long term relationship
there was no marriage relationship that existed prior to the

formal marriage of the parties. T. 175. Not withstanding



this fact, the findings contained certain items which were
contested at trial and objected to by O0Odell's attorney.
Those being the statement that it was commonly recognized by
Plaintiff's family that they were "living together" the
majority of the time for 1986 to the time they were married
and certain implications with regard to Kaylene's employment
being terminated based upon the wishes of Odell. R. 68, 69,
73, 77. The findings and conclusions entered by the Court
simply are not supported by the evidence at trial and should
not have been entered based upon the objections by Odell's
attorney.

Second, the findings do not specifically note Odell's
ability to earn income or his expenses. The findings do
note what Kaylene's current income is but do not set forth
what her ability to earn income is.

Finally, the Court further erred in its award of
alimony based upon an error which the Court made at trial in
failing to allow Odell to introduce certain documents which
had great bearing on the terms of the parties pre-marital
relationship and upon Kaylene's veracity. These documents,
Odell's exhibit 4 and 5.

Odell will further show, on appeal, that the Court
erred in requiring him to pay the income tax liability
incurred as a result of Kaylene taking an income tax refund
and cashing the check when that refund should have been
returned to the State Tax Commission as a result of the

parties filing an amended and joint income tax return.



The final issue on appeal is attorney fees which were
inappropriately awarded on the basis that there was no
showing of need by Kaylene, for that award. The Court in
this case entered findings which preponderate against the
actual evidence taken at trial and which resulted in a
serious 1inequity between the parties. As such, the case

should be reversed and remanded.

ARGUMENT
POINT I.

THE COURT ABUSED ITS DISCRETION IN ITS AWARD OF
ALIMONY.

The Court should remand this case for further findings
with regard to alimony or should reverse the alimony award
altogether on the basis that the Findings and Conclusions
entered below are not sufficient to support the alimony
award. In the alternative, the Court should reverse with
regard to alimony on the basis that the evidence at trial
preponderates against the finding of alimony entered by the
Court.

A. The Findings of Fact and Conclusions of Law are
inadequate to support the award of alimony.

The factors that a Court must consider in making an
award of alimony are well established in recent case law.
These factors are 1, the financial conditions and needs of
the wife; 2, the ability of the wife to produce an income

for herself; and 3, the ability of the husband to provide



support. See Jones v. Jones, 700 P.2d 1072, 1075 (Utah

1985). 1In viewing the Findings of Fact and Conclusions of
Law then, this Court must consider whether the Findings
address each of those factors.

The first factor is the financial conditions and needs
of the wife. This factor 1is probably the most clearly
addressed in the findings of fact which are as follows:

1. Prior to the parties marriage the Plaintiff
was working and earning net income of approximately
$1,000.00 per month. Plaintiff also was earning
$1,000.00 during this marriage. The Plaintiff
terminated her employment and Plaintiff is now only
making approximately $400.00 income per month. R. 73
(Findings of Fact and Conclusions of Law)

2. That the Plaintiff needs income on an average
monthly basis of $1,162.00 to enable her to 1live
similar to how she lived during the marriage and to
meet her current living expenses and obligations. R. 73
(Findings of Fact and Conclusions of Law)

3. The Plaintiff has suffered an economic
disadvantage as a result of the marriage in that she
does not have as good employment as she had before the
marriage and during the marriage before she quit her
employment at the urging of the Defendant... . R. 77
(Findings of Fact and Conclusions of Law)

With regard to the second factor, that being the



ability of the wife to produce an income for herself, there
is no specific finding except as otherwise listed above.

There is also no specific finding as to Odell's ability
to provide support. The only thing mentioned with regard to
Odell's financial situation was the amounts of money that he
received prior to this marriage as a settlement from a
divorce from his former wife. This settlement was
specifically to compensate 0Odell for his share of marital
assets in the first marriage. R. 70 (Findings of Fact and
Conclusions of Law). The only other finding or conclusion
of law with regard to Odell's earning potential was that
there was some interest earned on bank accounts at First
Security Bank in Idaho. However, the Court specifically
found that that income was dissipated in 1living expenses
during the time the parties were married. R. 77 (Findings of
Fact and Conclusions of Law)

The Utah Supreme Court has clearly held that the trial
court must make findings on all material issues. Acton v.
Deliran, 737 P.2nd 996 (Utah 1987). These findings should
be sufficiently detailed and include enough subsidiary facts
to disclose the steps by which the ultimate conclusion on

which factual issue was reached. Stevens v. Stevens, 754

P.2nd 952, 958 (Utah 1988). Quoting Rucker v. Dalton, 598

P.2nd 1336, 1338 (Utah 1979).
In the case at bar, the only specific finding as to the

financial condition and the need of Kaylene was that she had



a need of living expenses in the amount of $1,162.00 per
month. There is no finding as to her ability to produce
income simply that she was, at the time of trial, earning
$400.00 per month as opposed to the $1,000.00 per month
which she had earned prior to and during the marriage. The
Court completely failed to enter adequate findings as to the
ability of Odell to provide support. All the Court finds in
this regard is that he has assets which he acquired to
marriage. The Supreme Court has clearly held that Findings
of Fact made by the trial court which fail to specifically
set forth the paying spouse's financial condition, income
and ability to pay are insufficient. Stevens, at 958. There
is no specific finding as to how much Odell makes on a
monthly basis or what his ability to pay is relative to his
own living expenses.

The Court further erred in entering a finding and
conclusion which, by its own terms is contradictory. Judge
Judkins, scratched out a portion of paragraph 16 of the
Findings of Fact and eliminated language which says that

Plaintiff terminated her employment because of the wishes

and desires of the Defendant. Not withstanding this fact,

the Court allowed as a conclusion of law that Plaintiff had
suffered an economic disadvantage as a result of the
marriage and that she does not have as good as employment as
she had before the marriage and during the marriage before

she quit her employment at the urging of the Defendant. R.




77 (Findings of Fact and Conclusions of Law). These two
statements contradict themselves. Even were these
statements excluded, the findings are not support by
evidence at trial.

The evidence showed that the parties had a marriage
which lasted from August 14, 1989 to approximately August of
1991 when the parties were separated and a verified
complaint was filed. Further, Odell testified that, at
least a portion of that two (2) year marriage Kaylene did
not live with him on a steady basis. T. 103 - 110. The
Court abused its discretion in ordering Odell to pay alimony
of almost $29,000.00 on a two (2) year marriage, where he
has no independent source of income other than pre-marital
assets or social security and where that marriage was
centered around a relationship which can best be described
as sporadic.

B. The Court erred in entering the Findings of Fact
and Conclusions of Law when those Findings and Conclusions
were disputed.

Kaylene's attorney prepared the Findings of Fact and
Conclusions of Law and forwarded those to Odell's attorney
on September 24, 1992. R. 66. O0Odell's attorney replied by
a letter dated October 1, 1992, indicating that he disagreed
with the Findings at paragraph 10, 15, 16 and 17 and
paragraph 14 of the Decree of Divorce on the basis that they

appeared more as arguments at Court rather than specific



Findings. R. 67. (Letter to Jeff Thorne dated October 1,
1992). Rather than revise the Findings, Kaylene's attorney
submitted them to the Court with a letter to Judge Judkins
dated October 5, 1992 with a notation that "it appears that
we are not able to agree as to what should be placed in the
Findings and Conclusions; therefore, I am submitting them to
you for either signing or modification as you see fit". The
Court made one change to paragraph 16 of the Findings of
Fact and made no changes to the Decree of Divorce. R. 73 -
83 (Findings of Fact, Conclusions of Law and Decree of
Divorce). Without other dealings or input as to the content
of the Findings of Fact and Conclusions of Law, Odell's
attorney withdrew as counsel on October 14, 1992.

Two (2) errors were committed throughout this course of
events. First, Odell's attorney should have objected under
Rule 4-504 of the Utah Rules of Judicial Administration, to
the proposed Findings, Judgments and Decree. Second, the
Court should not have modified the Findings of Fact and
Conclusions of Law without a hearing on the matter. As set
forth above, certain of the Findings especially with regard
to alimony took the form of arguments at trial rather than
actual findings of the Court. Notwithstanding this fact,
they were entered as the court's findings without hearing or
other input by Odell's attorney. As such, the Findings are
against the weight of the evidence and are improperly
entered under Rule 4-504 of the Utah Rules of Judicial

Administration.



C. The Court erred in failing to allow admission of
certain evidence.

Kaylene testified at trial the parties entered into a
relationship in 1980 which became intimate in approximately
January of 1981. From that point forward that the
relationship "continued on a regular basis" during the
entire time that Kaylene worked for Odell. T. 12. Kaylene
further testified that marriage was "talked about all the
time", T. 13, and that when Odell moved to Brigham that he
was living with Kaylene until he bought a separate residence
and that they had a regular relationship going on "month
after month after month". T. 15, 16. Kaylene later admitted
on cross-examine that they did see other people for a period
of time in 1988, that they were not living as husband and
wife from the period of 1986 to 1988 and that she "saw one
other man and was with him maybe two (2) times". T. 41 -
44, Kaylene further testified that Odell never spent time
staying with his parents during the time that the parties
lived in Brigham. T. 42. Most of these statements were
contradicted by Odell.

Odell testified on direct examination that the
relationship was "explosive and unpredictable and very
uncertain". T. 77. Odell further testified that he moved
directly into the Condominium in Brigham and, impliedly, did
not live with Kaylene for a period of two (2) months. T. 73.

Odell testified that he spent a great deal of time at his



parents home and spent the night there at least twice a
week. T. 81 - 85. Odell further testified, in contradiction
to Kaylene's testimony that he did not want her to quit her
job at Brigham Realty and did not want her to quit her job
at Richard's Manufacturing Jewelers. T. 99 and 100.

Odell's attorney attempted to admit into evidence, a
letter marked Defendant's exhibit #4, which was a letter to
Kaylene's girlfriend in Idaho and dated January 7, 1990.
Odell testified that he found the letter in the garbage
where it was torn up and that he pieced it together. The
first page of exhibit #4 was read into evidence. Odell's
attorney also attempted to admit exhibit #5, another letter
from Kaylene to her parents and dated January 5, 1990 into
evidence. This letter was also found in the trash where it
had been torn up and was also pieced back together by Odell.

At trial, the following exchange took place:

MR. THORNE: Well, again, your honor, I guess I am
having some problem. If I understand both of these,
these were written and may have expressed her thought
process, but she tears them up and doesn't send them
and communicated them.

THE COURT: How 1is it material what she threw in the
garbage? If they had received the letters, maybe, but
she throws them in the garbage.

MR. JOHNS: It is material in that it shows her thought
processes. It shows her commitment to the marriage, in
the case of this first one. This one will show her
relationship with Odell regarding the job. This one
will go on an entirely different track, your honor,
because this one is going to show, and what we are
offering this for, is to show the quitting of the job
at Nordstrom and at Richards Manufacturing Jewelers was
at her desire and her interest, counter to her previous
testimony on the stand. Now that's what this
particular letter is going to go for.

MR. THORNE: Well --



MR. JOHNS: And their statements to that fact.

THE COURT: I am going to sustain the objection. If

the letter had been delivered then it would be a

different situation, but where she wrote a letter and

threw it away, obviously torn up, I don't see that
that's material. I am going to sustain the objection,

unless you can show anything else. T. 96 - 97.

Neither exhibit 4 or exhibit 5 was admitted into
evidence. Brent Johns, Odell's attorney specifically
pointed out that the letters go to Kaylene's veracity and
contradicts her previous testimony. T. 94.

The Court apparently declined to admit these letters
into evidence on the basis that they were thrown away rather
than delivered.

It is not certain as to what rule of evidence the Court
relied on in declining to allow these letters into evidence.
Since the Court made inquiry as to the letters relevance it
is assumed that the letters were not admitted into evidence
on the basis of relevance. However, relevant evidence under
Rule 401 of the Utah Rules of Evidence "means evidence
having any tendency to make the existence of any fact that
is of consequence to the determination of the action more
probable or less probable then it would be without the
evidence". Utah Rules of Evidence Rule 402. If the
evidence 1is relevant then all relevant evidence is
admissible unless its probative value is substantially out
weighed by the danger of unfair prejudice. See, Utah Rules

of Evidence Rules 402 & 403. In the case at bar there is no

evidence as to whether the probative value of these letters



were substantially out weighed by the danger of unfair
prejudice. It is not certain whether the Court declined to
admit them into evidence on the basis of relevancy.

The second option as to the Court's failure to admit
these letters is under some notion that they do not go the
credibility of the witness or the witnesses veracity as
submitted by 0Odell's attorney. The letters were to be
admitted to show differences in what Kaylene had written in
the letters regarding seeing other men and her statements
regarding Odell urging her to quit her jobs. Rule 613 of
the Rules of Civil Procedure governs prior statements of
witnesses. 613 (b) provides as follows:

Extrinsic evidence of a ©prior inconsistent
statement by a witness is not admissible unless the
witness is afforded an opportunity to explain or deny
the same and the opposite party is afforded an
opportunity to interrogate him thereon, or the
interests of justice otherwise require.

In the case at bar, the letters should have been
admitted into evidence on cross examination of Odell.
Kaylene would have then had the opportunity to explain or
deny the letters on redirect examination and Odell given the
opportunity to interrogate her on recross examination.
Odell's attorney chose to introduce the letters on a direct
examination assumedly so that a foundation could be laid as
to how the letters were obtained. This would still,
however, give Kaylene the opportunity to explain or deny the

content of the letters.

Because the Court declined to admit the letters into



evidence, Kaylene's veracity was not necessarily called into
guestion and important contradictions in her testimony were
not allowed into evidence.

D. The Court erred in awarding alimony out of
pre-marital assets.

As indicated above the Court made no finding as to
Odell's source of income. It 1is therefore reasonable to
assume that alimony is paid out of assets which Odell
received as a settlement from his prior marriage. There 1is
no dispute that all of the assets received by 0Odell arose
from the relationship with his previous wife, the sale of
the farm or the purchasing of Odell's interest in that farm.
There 1is, likewise, no 1issue that the assets were not
co-mingled.

When a Decree of Divorce 1is entered, the Court may
include in it "equitable orders relating to the children,
property and parties ... ". U.C.A. 30-3-5(1) (1989). The
purpose of property division is to allocate property in the
manner which best serves the needs of the parties and best
permits them to pursue their separate lives. Nobel wv.
Novel, 761 P.2d 1369, 1373 (Utah 1988) Quoting Burke v.
Burke, 733 P.2d 133, 135 (Utah 1987). The Utah Court of
Appeals set out a standard and list of factors generally
considered in fashioning a property division where part or

all of the property is pre-marital property. Walters v.

Walters, 812 P.2d 64, 67 (Utah App. 1991). 1In the Walters



case, the Court set forth approximately twelve (12) factors
which should be considered in making a distribution of
property. These factors, and their relevance to the case at
bar are set forth below:

1. The amount and kind of property to be divided: The
only property at issue herein was the payments received by
Odell which constituted either earnings off the farm
property which he held in common with his ex-wife, or
principal or interest from the sale of that property. Part
of the property also includes five (5) certificates of
deposit with First Security Bank in Idaho held jointly with
Odell and his children. Each account having an initial
deposit of $36,000.00.

2. Whether the property was acgquired before or during
the marriage: 0Odell received a portion of this settlement
prior to marriage in the form of a $30,000.00 lump sum
payment in April of 1986 and thereafter 3 or 4 payments of
$25,000.00 each. The remainder of the proceeds from his
prior divorce settlement was not actually received until
March of 1991.

3. The source of the property: There is no dispute
that the source of the property was from a settlement on
Odell's previous divorce. It is uncertain as to whether the
money constituted earnings off the farm property or
principal and interest from the sale of that property.

4. The health of the parties: The only testimony in



this regard was that Kaylene would be required to undergo a
hysterectomy or a D&C and that Odell had been hit in the
head approximately three (3) years prior to trial which has
caused him to be unable to work.

5. The parties standard of 1living, —respective
financial conditions, needs and earning capacity: As set
forth above, there was no specific finding as to either
parties earning capacity except that Kaylene had earned both
before and during the marriage at least $1,000.00 per month.
Odell had no income, per se, except for social security.
Odell remained in the marital home but it is uncertain as to
each of the parties standard of living.

6. The duration of the marriage: The marriage lasted
approximately two (2) years until Kaylene filed for a
divorce.

7. The children of the marriage: There were no
children of the marriage.

8. The parties ages at the time of the marriage and of
divorce: It is not certain as to the parties ages it 1is
only certain that Odell is 15 years older than Kaylene. T.
116.

9. What the parties gave up by the marriage: It is
uncertain what the parties gave up by the marriage. Both
parties moved from their homes in Idaho to obtain homes in
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