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Speed, 2017 UT App 76, § 27, 397 P.3d 824 (“At the beginning of the hearing, the
court verified that both parties had reviewed the PSI.”)

Here, Munday “verified” the Confession, by signing the Confession’s
acknowledgement, which stated that Munday “hereby authorizes and consents to the entry
of Judgment by Confession against him . . . in the principal amount of $160,000” and
“stipulate[d] that the Judgment in the form attached may be entered against [him] in favor
of plaintiff in that specified sum as defined [there]in.” [R.002]. Simply put, Munday
“verified” the statement by signing his name; confirming the statements contained therein
were correct and accurate. There is no dispute that Munday signed the confession; he
conceded as much to the trial court. [R.0005]. And the trial court acknowledged as much
in its ruling. [See R.0984 (“Munday signed a Judgment by Confession™)]. Accordingly,
Munday “verified” the accuracy of the statement by signing it.

i The Confession Meets the Mickelson Requirements.

Even if Rule 58A required an “oath and affirmation” and the elements described in
Mickelson therefore applied, the Confession still is sufficient because the jurat “subscribed
and sworn to before me” meets the Mickelson requirements. See White v. Heber City, 26
P.2d 333 (Utah 1933) (The “phrase or language, ‘Subscribed and sworn to before me,”
fairly and reasonably means not only that the claimant subscribed the claim in the presence
of the notary, but also that the notary administer an oath to the claimant, and that he [,]
under oath in substance and effect [,] stated that the statements contained in the instrument

or document subscribed by him were true.”).



Munday’s attempts to distinguish White fail. Mickelson did not limit White’s
holding on this issue. Mickelson’s reference to White was only to acknowledge the
confusion in a line of cases regarding whether an “oath” required an “oral averment.” See
Mickelson, 767 P.2d at 563. Further Mickelson only overruled Worthington & Kimball
Const. Co., 777 P.2d 475, Spangler v. District Court of Salt Lake County, 104 Utah 584,
140 P.2d 775 (1943) and Colman v. Schwendiman, 680 P.2d 29 (Utah 1984) “to the extent
that they conflict with th[e] new rule” that “[t]here is no minimum requirement that an oath
must be administered to the affiant or that the affiant must speak an oral oath or affirmation
or raise his or her hand.” Mickelson, 767 P.2d at 564. In other words, Mickelson allowed
an “oath” to be given through writing, but it did not disallow the administration of an oral
oath.

Thus, White’s holding that the jurat “subscribed and sworn to before me” is
sufficient to establish that a statement is sworn to under an oath is still good law. See also
In re Williamson, 43 BR. 813, 823 (Bankr. D. Utah 1984) (“The first phrase of the jurat is
‘subscribed and sworn to before me. . .” The purpose of this language is to certify that the
person making the foregoing acknowledgment did, in fact, appear before the official and
did subscribe to the acknowledgement and oath. . . In other words, it is to certify that the
signatory voluntarily signed . . . in the presence of the certifying official under penalty of
perjury.”).

II. The Court Erred in Finding the Confession Lacked a Proper Jurat.
Munday incorrectly contends that Safe Home has failed to address the trial court’s

findings relating to an inadequate jurat. As discussed above, the requirement of a proper

7









stipulates that the Judgment in the form attached may be entered against him in favor of
plaintiff in that specified sum as defined herein.” [R.002 (emphasis added)].

Munday breached his contractual obligations by failing to repay the $160,000.
Accordingly, Safe Home filed the Confession. When it did so, it did not try to vary the
amount that was owed. Rather, Safe Home requested — and still requests — the defined and
stipulated Judgment Amount. It requested — and still requests — a judgment in the amount
of $160,000. That stipulated, specified sum never changed. Safe Home has only ever
requested a judgment for the $160,000 Munday “expressly stipulate[d] and agree[d]”
would “constitute a ‘specified sum’” that “may be entered against him” as a judgment.!
[R.002]. As explained in Safe Home’s opening brief, Munday expressly consented to that
judgment and should not now be allowed to simultaneously keep the $160,000 he obtained
while repudiating the terms he expressly approved in order to obtain that amount. [See Safe
Home Brief at 19-20].

Finally, contrary to Munday’s arguments on appeal, this issue was preserved in the
trial court. [See, e.g., R.0829 (“Munday agreed that the Judgment would be deemed to
comply with the rule”); R.0830 (recognizing Munday’s argument “ignores the plain

language of the Judgment itself” because Munday “expressly stipulates and agrees that the

! Safe Home has reserved the right to augment the judgment after it is entered to account
for attorney fees. However, both the confession of judgment and rule 73 are clear that this
augmentation occurs after the judgment is entered. See Utah R. Civ. P. 73(a) (“Attorney
fees must be claimed by filing a motion for attorney fees no later than 14 days after the
judgment is entered . . ..”"). [See R.001 (“Judgment Amount may be augmented by any and
all attorneys’ fees and costs . . ..”)].
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entered did the clerk of the court “mail[] notices of the entry of the judgment . . . to
Overmyer.” Id. at 182. Overmyer appealed and argued that Ohio’s confession of judgment
framework was unconstitutional. The United State Supreme Court disagreed. The Court
recognized that “[t]he due process rights to notice and hearing prior to a civil judgment are
subject to waiver.” Id. at 782. As a result, “a cognovit clause is not, per se, violative of
Fourteenth Amendment due process.” Id. at 187. The Court then affirmed the confession
of judgment because the record evidence indicated that Overmyer “voluntarily,
intelligently, and knowingly waived the rights it otherwise possessed to prejudgment notice
and hearing.” Id. at 187.

The United State Supreme Court also decided Swarb v. Lennox, 405 U.S. 191 (1972)
as a “companion to” the Overmyer matter. See Swarb, 405 U.S. at 193. The United States
Supreme Court described the confession of judgment procedures as follows:

It is apparent, therefore, that in Pennsylvania confession-of-judgment

provisions are given full procedural effect; that the plaintiff's attorney

himself may effectuate the entire procedure; that the prothonotary, a

nonjudicial officer, is the official utilized; that notice issues after the

judgment is entered; and that execution upon the confessed judgment may be

taken forthwith. The defendant may seek relief by way of a petition to strike

the judgment or to open it, but he must assert prima facie grounds for this

relief, and he achieves a trial only if he persuades the court to open.

Meanwhile, the judgment and its lien remain.

Id. at 195. The plaintiffs in Swarb appealed and argued “that the court should have declared
the Pennsylvania rules and statutes unconstitutional on their face.” Id. The Supreme Court
disagreed. The Court recognized that the Overmyer opinion prevented a facial

unconstitutional argument. Id. at 200. The Court explained that “[i]n Overmyer it is

recognized . . . that, under appropriate circumstances, a cognovit debtor may be held
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cause. To the contrary, the record reveals that Munday had substantial experience in the
relevant industry and previously had signed similar confessions when he received advances
from prior employers. [See, e.g. R.921-24]. At the time of execution Munday himself
indicated, “I’ve done these things a lot. I know what all these things are.” [R.890]. Further,
Munday received specific consideration in connection with the confession — a $160,000
Signing Bonus. [See R.0013]. This was not an adhesion contract. While the contract
required that “prior to receiving the Signing Bonus, [Munday| must sign the consent to
judgment,” nobody forced Munday to accept the $160,000 Signing Bonus. [/d.]. Rather,
Munday freely chose to execute the confession — as he had throughout his career — and then
pocketed the $160,000 that followed. He cannot now properly complain about contract
terms he freely entered to obtain a benefit he negotiated and kept.

V. Munday is Not Entitled to Attorney Fees.

Because the trial court erred in its ruling, it also erred in awarding Munday his
attorney fees as the prevailing party under Utah Code Section 78B-5-826. But even if the
trial court’s ruling on the confession is upheld, its ruling allowing fees was still flawed
because the enforcement of the confession was not a “civil action.”

Utah Code 78B-5-826 allows a party to collect attorney fees “that prevails in a civil
action.” The issue is one of statutory interpretation and the meaning of “civil action.”
“[Ulnless a statute is ambiguous,” Utah Courts “look exclusively to a statute’s plain
language to ascertain the statute’s meaning.” Prince v. Bear River Mut. Ins. Co., 2002 UT
68, 9 21, 56 P.3d 524. The meaning should be “in harmony with other statutes in the same

chapter and related chapters.” State v. Holm, 2006 UT 31, q 16, 137 P.3d 726. “Where the
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the use of one while excluding the other is presumed intentional. A/liant Techsystems, Inc.,
2012 UT 4, 923 n.27.

“Civil proceeding” has a broader meaning “civil action.” See Black's Law
Dictionary, 1324 (9th ed. 2009) (“[a proceeding] is more comprehensive than the word
‘action’”). A “civil proceeding” is a phrase commonly used to refer to the business done in
courts. See id. Several courts have addressed this issue and come to the same conclusion.
See Food & Water Watch, Inc. v. United States Envtl. Prot. Agency, 302 F. Supp. 3d 1058,
1063 (N.D. Cal. 2018) (“The term [proceeding] is more comprehensive than the word
‘action.”); Mount v. Apao, 139 Haw. 167, 176 (2016) (same); Melssen v. Auto-Owners Ins.
Co., 285 P.3d 328, 334 (Colo. App. 2012) (same); Heltsley v. Frogge, 350 S.W.3d 807,
809 (Ky. Ct. App. 2011) (same); Dever v. Lucas, 174 Ohio App. 3d 725,731 (2008) (same);
Karellas v. Karellas, 61 Mass. App. Ct. 716, 723 (2004) (same).

While “civil proceeding” is broad and refers to the business done in courts, this
Court has recognized the phrase “civil action” “is a term of art, and a rather precise one at
that.” Thorpe v. Washington City, 2010 UT App. 297, 9 15, 243 P.3d 500. In Thorpe this
Court held “civil action” “does not expansively include any and all filings having a civil
character.” Instead, the Court defined the term as follows: “A civil action is commenced
(1) by filing a complaint with the court, or (2) by service of a summons together with a
copy of the complaint.” /d. Munday offers little to distinguish 7horpe v. Washington City,
2010 UT App. 297, 243 P.3d 500. While the Thorpe Court was addressing a notice of claim
under the Governmental Immunity Act this does not alter the Court’s analysis on the

meaning “civil action.”

21



This meaning for “Civil Action” is consistent with how the phrase is used in Part 8
of Chapter 5 in Title 78B. There, the legislature used both “civil proceeding” and “civil
action.” If the legislature intended Utah Code section 78B-5-826 to apply “all proceedings
before a civil court within the state,” as Munday argues, it would have used the broader
“civil proceeding,” as it did in Utah Code section 78B-5-813, or both “civil proceeding”
and “civil action,” as it did in Utah Code section 78B-5-805. But it did not. The legislature
limited Utah Code 78B-5-813 to “civil actions” only. The legislature’s exclusion of
“proceeding” from the statute’s application should be given effect.

The trial court acknowledged that the Confession did not fit into this definition, as
a complaint and service of a summons “was not done here.” [R.1081]. The trial court
nevertheless reasoned that while the proceeding was not commenced with a complaint or
service of a summons, “that [did] not change the fact that a confession of judgment [] is a
civil judgment which is subject to collection pursuant to civil procedural rules.” [/d.
(emphasis in original)]. However, it was this same reasoning that the Utah Supreme Court
expressly rejected in 7remco, 2007 UT 17.

The Tremco court recognized that just because a proceeding is civil in nature or is
governed by the Rules of Civil Procedure, does mean that the proceeding is a “civil action.”
See id. at §46-47. The Tremco court also defined “civil action” as a proceeding “that must
be prosecuted in the manner prescribed by the Utah Rules of Civil Procedure, commencing
with the filing of a summons and complaint and not the abbreviated post-judgment
collection procedures of rule 69.” See also McBride—Williams v. Huard, 2004 UT 21, 94

P.3d 175 (stating that a civil action is commenced under rule 3 of the Utah Rules of Civil
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