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~
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almost three years prior to the day of Trial as well as tucking away an additional $1,000
per month into a retirement account, both expenditures on top of his basic living needs.”
The authority for this so called “acknowledgement” is the Trial Transcript, page 36, lines
3-5 and page 18, lines 8-10. However, page 18 of the Trial Transcript makes no
reference to this issue. Page 36 is nothing more than the argument of Ms. Bakanowski’s
counsel.

2. The Appellee also states at page 16 of her Brief that the Court found that the
Respondent had been saving $1,000 per month for retirement. Presumably this
reference, as with the Appellee’s reference in her “Statement of Facts,” to “Findings, 8"
is an advertent error. The Court addresses this issue in 415 of the Amended Findings of
Fact and Conclusions of Law. There the Court states as follows:

“15. The Petitioner has demonstrated a need for alimony in the

amount of $1,000 per month, as the cost of equalizing her standard of

living to that of the Respondent’s exceeds her income by $1,000 per month.

The Respondent has the ability to pay alimony in the amount of $1,000 per

month as demonstrated by his doing so while he has paid temporary

alimony of $1,000 per month.” (Amended Findings of Fact and

Conclusions of Law, page 8, {15).

ARGUMENT

I THE AWARD OF “SAVINGS ALIMONY” TO MS.
BAKANOWSKI WAS NOT BASED UPON ANY
STANDARD OF LIVING “NEED.”

Ms. Bakanowski’s position in this Appeal can be summarized as follows: the

determination of the recipient’s standard of living for purposes of an alimony award

2
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“augment her retirement income and to maintain the insurance policy for her two
children.” Dehm, Supra. In that case, where the recipient . . . is gainfully employed,
making a salary sufficient to satisfy her needs, is adequately housed, and is in good
health; one of the functions of alimony is not to provide retirement income.” Dehm,
Supra.

The Appellee has not attempted to distinguish Dehm nor dealt with the logic of
that case. The idea of “savings alimony” is a current and important issue in alimony
cases and this Court should address the issue and ratify the holding in Dehm.

The Appellee seeks to minimize the significance of the Court’s award of “savings
alimony” by comparing it to alimony which is meant to assist the recipient in meeting
housing or transportation expenses. However, there is a clear distinction between the
essential or basic needs of the recipient and the request for additional alimony to augment
investments. Where “savings alimony” has been rejected it is because: (1) neither spouse
has a vested interest in the good fortune or future income of the other spouse; (2) such
“needs” are nothing more than speculative future needs; (3) there is no guarantee the
recipient will save the excess alimony; (4) because “savings alimony” is speculative,
there is no accounting for the possibility of the recipient’s additional income or resources
in the future; (5) the Court must assume that the property division and income earned
therefrom will prove to be inadequate; and, (6) most importantly, the assumption that

“savings alimony” actually equalizes the parties standard of living.

4
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~ Factually, the Court’s conclusion that Mr. Bakanowski could afford to pay $1,000

per month 1s troublesome. Mr. Bakanowski testified that his living expenses were
$2,840 per month. His wife, on the other hand, proffered a monthly budget of $5,252
per month. Even though the Court concluded that Ms. Bakanowski’s expenses were
“inflated,” it is clear that Mr. Bakanowski is being punished for his frugal lifestyle. Mr.
Bakanowski has adjusted his monthly expenses so as to permit savings and investments.
His former spouse could do the same. Mr. Bakanowski would only be able to assist his
former spouse because of his frugal lifestyle particularly when compared to Ms.
Bakanowski’s relatively extravagant “standard of living.”

II THE COURT HAS FAILED TO ARTICULATE ANY

LEGITIMATE BASIS FOR THE ALIMONY AWARD
UNDER THE JONES ALIMONY FORMULA.

Conspicuously absent from the Court’s findings regarding alimony is any
assessment of the recipient’s needs. The Court only indicates that Ms. Bakanowski’s
proffered budget is “inflated.” There is no indication as to what her actual needs, with or
without the savings component, are. Instead of making this vital finding, the Court
justifies the alimony award based upon two criteria: (1) Mr. Bakanowski’s ability to fund
his own savings at the rate of $1,000 per month; and, (2) the disparity in the parties’
incomes.

As indicated above, Mr. Bakanowski’s ability to fund his own retirement is only

due to his frugal living. Nothing prevents Ms. Bakanowski from behaving likewise.

5
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omitted).

Therefore, the two justifications of the Court in awarding alimony are both
contrary to well-established Utah law. Alimony should not be awarded to fund the
recipient’s savings and investment accounts. Alimony should not be awarded simply to
equalize the parties’ incomes. Neither device should be used as an alternative to the
alimony findings required by the Jones case.

II THE APPELLEE SHOULD NOT BE AWARDED
ATTORNEY’S FEES.

Appellee seeks an award of attorney’s fees for this Appeal. Appellee was not
’ awarded attorney’s fees below. The basis for the Appellee’s claim is the suggestion that

Mr. Bakanowski “. . . has been unwilling to accept the Trial Court’s decision.”
(Appelleé’s Brief, page 21). There is no suggestion that Ms. Bakanowski lacks the
wherewithal to pay her own fees. She proffered that she has a “good job.” The Appellee
has earned as much as $62,000 per year. Both parties received a property division of
$3 86,548. There is no suggestion that Mr. Bakanowski’s Appeal is frivolous. The mere
fact that Mr. Bakanowski has appealed the Court’s decision should not, in and of itself,
constitute a sufficient basis for an award of fees. As authority, Appellee sites Carter v.
Carter, 584 P.2d 904 (Utah 1978). That was a case where the parties had limited funds
and Mr. Carter’s Appeal was denied virtually per curium. It appeared in that case that
Mr. Carter had very little basis to contest the Court’s alimony award other than his

natural reluctance to abide by that order. As a general principle, where the Trial Court
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