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Exhibit 1

IN THE SECOND JUDICIAL DISTRICT COURT
IN AND FOR DAVIS COUNTY, STATE OF UTAH
* * *

STATE FARM FIRE AND
CASUALTY COMPANY,
Plaintiff,
Civil No. 920900021 CV
vs.
Deposition of:
BRAD EDWARDS

BRAD EDWARDS and
BRANDON N. GEARY,
Defendants.
* * *

BE IT REMEMBERED that on the 6th day of April,
1992, the deposition of BRAD EDWARDS, produced as a witness
herein, at the instance of the defendant herein, in the
above-entitled action now pending in the above-named court,
was taken before VICKI L. GODFREY, a Certified Shorthand
Reporter (License No. 90), and Notary Public in and for the
State of Utah, commencing at the hour of 3:30 o'clock p.m. of
said day, at the offices of ROBERT A. ECHARD, Attorney at Law,
2491 Washington Boulevard, Ogden, Weber County, State of Utah.
That the said deposition was taken pursuant to
notice.
*

•

•
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LOWELL V. SMITH
HANSON, EPPERSONfitSMITH
4 Triad Center
P.O. Box 2970
Salt Lake City, Utah 84110-2970

FOR THE DEFENDANT GEARY:

ROBERT A. ECHARD
Attorney at Law
Key Bank Building, Suite 200
2491 Washington Boulevard
Ogden, Utah 84401
*
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Monday, April 6, 1992: 3:40 p.m.

P R O C E E D I N G S
BRAD EDWARDS,
called as a witness, having been first duly
sworn, was examined and testified as follows:
DIRECT EXAMINATION
BY MR. ECHARD:
Q

I believe we had began this deposition last

time, so we probably have a question or two on there such as
what was his address and things like that.
through a little bit of it.

But let me go back

You've never had your deposition

taken before, have you?
A

No, sir.

Q

Do you understand that when we ask you

questions, you have to be careful that both of us aren't
talking at the same time, because the court reporter has to
record everything we say; okay?
A

That's correct.

Q

And then you have to answer audibly, not a nod

of the head or something, because she's got to write down what
is said; all right?
A

Okay.

Q

The other thing is, a deposition, you're giving

testimony under oath, which means that it would be the same as
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if you gave it in a court or anywhere else under oath, and if
you give us an answer today and then at the time of the trial
for some reason gave a different answer, either one of the
attorneys could pull out what you said today and say, well,
you told us something in your deposition that's different from
now.

So you need to be as accurate as you can.
A

Now, if there is something that I feel I'm not

capable of answering, can I just not answer the question?
Q

You're supposed to give us your best answer,

but you're not required to guess or make up answers.

You're

just supposed to give as best you can recall or as accurate as
you can recall.
MR. SMITH:

May I add one thing to the record.

Is that before we started the deposition, you made a reference
to the fact that you had consulted an attorney and given him
some documents that pertain to this case.

But my

understanding is that you haven't hired an attorney to
represent you in this case yet, and you don't intend to have
your attorney here with you in the deposition today; is that
correct?
THE WITNESS:
me.

I didn't get one to be here with

He was my attorney before, and I just asked him a

question of advice on the papers, because I didn't know.
MR. ECHARD:

For your information, counsel,

when he was here last time, I gave him a copy of the Complaint
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and Summons, as I recall, so that he could know what was going
on.

He must have taken that and discussed it with his

attorney, and the attorney he's referring to, I believe is the
one that represented you in the criminal matter, is it not?
THE WITNESS:
MR. SMITH:

That's true.
Is that Kevin Sullivan?

THE WITNESS:
MR. SMITH:

Yeah.

And you haven't asked him to be

here today, and you don't anticipate him being here today?
THE WITNESS:
represent me.

No, I'm not asking him to

I was asking a question of advice, because I'm

still confused, and he's still my attorney from the start, and
he knows more about it than I do.

So instead of hiring one —

I don't feel I need to hire one to be here.
wouldn't know what's going on.
that has been here.

Another attorney

Kevin Sullivan is the only one

He knows the whole story.

MR. SMITH:

I just wanted to make sure that as

we go ahead with the deposition today, you weren't planning on
an attorney being here and not having one show up?
THE WITNESS:
here.

Right.

I didn't hire one to be

He suggested that I do.
MR. ECHARD:

I suggested you contact an

attorney last time you were here.
MR. SMITH:
Q

Okay.

(BY MR. ECHARD)

State your address for us

GODFREY REPORTING

again, please.
A

571 Cross Street, No. 5, Ogden, Utah, 84404.

Q

And how long have you lived there?

A

Me personally or my parents?

Q

Your parents live at that address?

A

Yeah, they've lived there for two years.

Q

Okay.

And so you've moved back in with your

parents, then?
A

Yes.

Q

And when did you move back in with them?

A

The day I got out, December 10th, 1991.

Q

1991, okay.

And at the time that this incident

happened with Brandon Geary, you were living in Davis County;
is that right?
A

In Clinton, yeah.

Q

And what was the address?

A

1329 West 570 North, Clinton, 84015.

Q

And your parents were living at that same

address, then?
A

Yes.

Q

I believe the date we're talking about, the

date of the shooting, was September the 4th, 1989; is that
your memory of the date, or not?
A

Labor Day, yes, sir.

Q

And how old were you then?
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A

17.

Q

And your birth date is October the 3rd, 19 —

A

'71.

Q

—

71. Do you remember the events that

happened on that day?
A

Yes, sir.

Q

On that particular day, you fired a shotgun

that ended up hitting Brandon Geary; is that correct?
A

Yes, sir,

Q

I'm going to go in a few minutes and go through

the whole scenario leading up to that and have you explain it
to us.

What I'm going to ask you, at the time that you fired

the shotgun that actually hit Brandon Geary, was it your
intent to strike him with the pellets from the shotgun?
A

No, sir.

Q

What was your intent at that time?

A

To scare them away, like they were scaring me.

Q

Okay,

situation.

Let's go back to the beginning of the

Do you recall who you were with that day?

A

Yes, sir, he was in my car.

Q

Who was that?

A

Chris Orchard.

Q

And how old was Chris Orchard at that time?

A

I believe the same age, 17.

Q

Where had you been before you came in contact
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with Brandon Geary?
A

Just right before, or like a couple of hours

Q

What had you been doing that day?

A

Dove hunting in the mountains.

Q

Had you actually been hunting, or were you

before?

going to go hunting?
A

No.

The whole weekend was like the last

weekend of dove hunting, and we had Monday off, which was the
4th, and we went up Saturday and Sunday, and we came back like
Monday morning, and then I dropped him off at his house so he
could take a shower, and I went to my house to take a shower,
and I went back up to his house and got him, and I was
proceeding to go down to Syracuse to go dove hunting.
Q

So you'd actually been camping out Sunday

A

The whole weekend.

Q

So you go home and take a shower, and then you

night?

and Chris Orchard get back together somewhere?
A

Yes, sir.

Q

Where did you meet?

A

I went up to his house and got him.

Q

Where did he live?

A

I don't know his correct address, but he lives

in Sunset.

It's right by Winegar's, I should say.
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That's an

accurate, close enough guess.
Q

And so about what time of the day did you pick

him up; do you remember?
A

Somewhere around one or two.

I'm not exactly

correct, because I never really looked, but we were going to
go hunting at night before it got dark.
Q

Prior to this particular day, did you know

Brandon Geary?
A

I went to the same school as him.

don't know him personally, but I knew who he was.
him at school a couple of times.

I know — I
I've seen

And I don't know if this has

anything to do with it, but my cousin —

see, my cousin owned

a 1966 Impala, which is the car that I was driving when I shot
Brandon, and my cousin lived in a trailer court right by where
we had the encounter the first time, on I believe it's 1000.
Q

Let me go back a little bit, and we'll come

back to that, keep it in sequence.

Did you know the

individual that was with Brandon Geary?
A
Brandon.

Like I say, I know him just like I know
I know of him, but I don't know him personally.

Q

What was his name?

A

I believe his name is Troy Sheets.

Q

So you're saying you had not —

while you

generally knew of them, you didn't know them well enough to
have associated with them or spoken to them?
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A

I never associated with them at all.

Just one

of those faces you see at school.
Q

Had you heard about them?

A

No.

Q

So you heard something from your cousin about

Just like I was saying before, with my

cousin.

one of them?
A

About both of them.

Q

And what did you hear from your cousin?

A

My cousin lived in the same trailer court.

I

don't know which one lived in there, but they lived in the
same trailer court, and I guess my cousin had got in a fight
with them over something, I do not know because I was not
there.

And then I had an older truck, a '53 Ford that I

traded to my cousin.
Q

I bought his car.

So the only knowledge of them was a

conversation about —
A

That my cousin told me.

Q

On this particular day, when did you first come

in contact with either Troy Sheets or Brandon Geary?
A

It was like after I picked up Chris and we came

down 800, and you go over two bridges, and then after the
second bridge, you turn left and that's 1000, and that's the
street that the trailer court is on and Maverick, right by
Steed Park.
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Q

And how did you become aware of their vehicle?

A

I pulled into —

like I said, I passed the

trailer court where they lived and where my cousin lived, and
I was heading south on 1000, it's kind of south, and I
stopped, pulled into a Maverick store.

It's right there on

the corner of 300 and 1000.
Q

And what happened there?

A

I pulled in —

I was looking through my ashtray

to get some change out to get a Coke, and they pulled up at
the side of me and was saying, you got an F'in problem,
Q

Who said that?

A

Troy, the passenger.

Q

Troy Sheets?

A

Yeah.

Q

And did you or anybody in your car respond to

A

No, I just rolled up my window and proceeded to

this?

go down 300 to another convenience store that's down on that
road.
Q

You said down 300, you would have been going

which direction?
A

That way.

Q

West?

A

I believe it's west, yeah.

Q

And did you go down 300?

GODFREY REPORTING
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A

Yeah, I went down because that's the way to

Syracuse where we were going hunting.

But like I said, I

stopped at that convenience store, and then I left.
Q

And as you went to 300, what happened?

A

They started following me, because I was just

going down to the next store.
of blocks down.

There's another store a couple

And they kept following me, so instead of

pulling in, I kept going straight.
problem.

I was trying to avoid a

They started following me, and I was going down the

300 road because it goes all the way down to almost the Great
Salt Lake, and there's a bunch of open fields where you go
hunting.

And they got down to the side of me and —
Q

Before you go on, let me have you draw a

diagram for us.

Let me have you show, if you would, please,

1000 West and is it 300 North?
A

North.

Q

North.

And then I'd like to have you show me

where the trailer court is and where the Maverick service
station is.

Can you do all of that for me on this diagram?

A

Oh, yeah, no problem.

Here's 800.

Q

Before you describe it, why don't you draw it,

and then we'll have you describe it after you've drawn it.
A

I believe I already did one of these.

Q

Don't say anything yet because she has to take

it down if you do.

Let's get the diagram first.

GODFREY REPORTING
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Okay,
MR. ECHARD:

Now, we'll have this marked as

Exhibit 1.
(Whereupon, Defendant's Exhibit
No. 1 was marked for
identification.)
Q

(BY MR. ECHARD)

Mr. Edwards, the diagram you

were just drawing for us, we've now put an Exhibit 1, which is
an Exhibit 1.

That's how we refer to it.

Do you see that?

A

Yes, sir.

Q

As I understand what you have drawn here, is

you show 800 West and a bridge, and then you show the trailer
court and a Maverick store on the corner of 300 North and 1000
West; is that correct?
A

Yes, sir.

Q

Is there an entrance to the trailer court that

comes in to the -- get my directions correct here — west of
the Maverick store?

Is that so a road comes in the trailer

court to the west and also one that exits on the east?
A

There's an exit on the east here.

But not

right where the Maverick is. There's another little trailer
court down below Maverick.

There's like one trailer court

here, and there's an entrance before the next little store.
Q

Why don't you draw where you think the entrance

A

It's right after the next little convenience

is.
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store,
Q

Make that all the way out so it touches.

Now,

I've taken the deposition of some of the other kids, and the
reason I asked you a question, was there a confrontation
between the two of you about where the east entrance to the
trailer court is on the diagram?
A

Not that I recall.

Q

So the first one you recall is at the Maverick?

A

Yes, sir.

Q

And then you turn and go to the west on 300

North, is what you were telling us?
A

Well, you want my direction?

Q

Yes.

A

Like I said, I seen him and I went and picked

up my friend over here, came over these two bridges, turned
left on 1000, pulled into Maverick and got by the little pumps
right there, and I was counting my change, and they pulled up
on the side of me right there, and I rolled up my window and
ignored them, and pulled out and went down 300 to this other
convenience store.
Q

What's the name of that store?

A

It changes so much.

Stop or Sinclair.

I believe it was a Pit

I'm not correct on that.

MR. SMITH:

Could we just have him write north,

south, east and west.
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Q

(BY MR. ECHARD)

the directions on here.

Would you make sure you put

Which is north?

A

It depends on where you're looking.

Q

Let's set this up.

Is that the way we're

setting with west being behind him?
A

Yeah.

Q

So north would be on this side or not?

A

Well, this is —

say if I'm sitting right here

and I'm looking at the diagram, this is exactly how it sits.
Q

Then north would be to your right.

So is that

correct on your diagram, north would be on the side of this
map?A

Yeah, north.

Q

Put an N here.

A

Yeah.

Q

All right.

And would west be the top of

the map?

Thank you.

Did you pull into the

next store which you say, it may be the Pit Stop?
A

No, I didn't.

Q

So what happened?

A

They kept following me.

Q

So let's start at the Maverick and describe

your car movements and their vehicle movements.
A

Like I said, I pulled into Maverick right

there, I was counting my change.

They pulled up on the side
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of me, we had the confrontation that I already told you, and
then I rolled up my window, pulled out and proceeded to go
down 300 North, which in this case, would be I guess going
west.
Q

As you went down 300 North to the west, did you

stop or slow up or increase or decrease your speed?
A

No, sir.

I was going to stop at this Pit Stop

but I noticed that they were behind me, okay, really close,
so —

because like if I stopped at this one, they already

bothered me there, so I figured if I just kept going, they'll
get tired of it.

I didn't flip them off or say anything that

would keep them following me.
of me.

Then they pulled up on the side

I don't know the exact place.
Q

You're saying you did not slow up or stop or do

anything between the corner of 1000 West and 300 North and
past the Pit Stop?
A

There's the 1500 that's past the Pit Stop.

Q

My question is, you did not slow up or stop?

A

No, sir.

Q

So they're following you?

A

Yes.

Q

And where did you go?

A

I kept proceeding west down 300 North, until at

I —

some point, I do not know exact, it's after 1500, they got on

GODFREY REPORTING

17
the left-hand side of me and tried to run me off the road.
Q

How wide is 300 North?

A

Two lanes.

Q

And you don't know exactly where you were when

Going opposite directions.

that happened?
A

No.

Q

So what did you observe occur?

A

I observed them getting on the side of me,

trying to run me off the road.

So I pulled over and turned

around.
Q

Now, at that point in time, did their vehicle

ever touch yours?
A

No.

Q

Did it ever get parallel to yours?

A

Right next to it?

Q

Yeah.

A

Yeah.

Q

Was anything said between that car and your car

on that occasion?
A
window was up.

Not from me, and I didn't recall because my
I didn't hear them say anything.

Q

How did you know they wanted to run you off the

A

Well, if they come up and they stay right to

road?

the side of you, you know they want something.

GODFREY REPORTING

They're not

18
going to pass you.
Q

But they didn't say anything or do anything

except stay even with you?
A

Well, it was so quick.

As soon as I seen them

to the side of me, I pulled over and turned around.
Q

You formed a conclusion that maybe they were

trying to run you off the road?
A

That was my recollection.

Q

So as soon as they get up next to you, you turn

off to the side of the road?
A

Off to the right-hand side, stopped the car and

made a U-turn.
Q

When you turned off, you mean you pulled off to

the right and stopped on the shoulder of the road?
A

Well, there's a lot of houses on the side, so

they got little driveways in front.
driveways.
Q

I don't know if they're

Have you ever been down the road yourself?
I'm not sure.

What I'm trying to find out, was

your car still pointed west or had you turned into a driveway,
or what?
A

It was still pointing west.

Q

So you pulled off to the side of the road?

A

Yes.

Q

Did you stop?

A

Yes.

GODFREY REPORTING
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Q

What happened to the other car?

A

It kept going•

Q

So then what did you do?

A

I turned around.

Q

Did a U-turn?

A

Yes.

Q

So you're now going east on the same road?

A

I'm now going east.

Q

And then what happened?

A

They turned around and kept following me again.

Q

So what did you do?

A

Then I made a right-hand turn going south on

another road, I believe it's 3000 Bluff Road, because that's
where I ended up going hunting.
Q

So you then go east until you get to what was

3000, did you say?
A

Somewhere around there.

I know it now, but at

the time I didn't know where I was going.
Q

So you made a right-hand or south turn on that

road; is that correct?
A

Yes, sir.

Q

And did you proceed down that road?

A

Yeah.

Q

How fast were you going?

A

The speed limit.
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Q

What was the speed limit?

A

I believe it's 40, 45, I don't know,

Q

All right.

Now, were you and the occupant of

your car talking during this time?
A

Just conversation, like what's wrong with these

guys, this and that.

It wasn't, what's their problem, should

we stop and follow them.
Q

Were any gestures made?

A

No, not between me and my friend.

We were

minding our own business.
Q

And other than what happened at the Maverick

store, did you see any gestures?
A

Not until I get up here.

Q

Tell us what occurred then?

A

As I was going south, they got parallel to my

car, started throwing full beer cans at my car, and striking
my car on the side window.
Q

And did your car throw anything at them?

A

My friend threw a Mountain Dew can.

Didn't hit

them, but threw one back.
Q

How many cans did they throw?

A

They threw one that hit it.

Q

And where did it hit it?

A

In the left driver's side.

hit the front of the hood and rolled off.
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Q

So it's in front of the driver's door?

A

Yeah, the left side, and then hit the hood\

Q

Okay.

And then what happened?

A

Okay.

And like I said, my friend, Chris

Orchard threw a Mountain Dew can, and it didn't hit it.
Q

He's in the passenger side?

A

Yes.

Q

Of the front seat or the back?

A

Of the front.

Q

How did he throw the can?

A

Outside the window and over.

Q

So he stuck his right hand out of the window

over the top of the car?
A

Over my car and over the top of the car to the

left of me.
Q

Any words exchanged at that point in time?

A

No, not at all. After that, I was so scared

that I didn't even know where I was at.

As you get down

there, the road like goes like this.
Q

Now, you're showing with your hands.

A

I'm sorry.

As you get here, there was this

road that I got down to where I was proceeding south, you get
down, it's on a dead end.
Q
one yet.

Let me make a suggestion.

Don't draw on this

When we get to the point, I may have you draw
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another one.
A

It's way over here, so I need another piece of

Q

Let's do another one.

paper.
And if you can, draw in

where you actually were stopped when the shooting took place.
Put whatever names you know of on them.
A

Well, like I was saying —

Q

Don't say anything yet.
MR. ECHARD:

Let's have this marked.
(Whereupon, Defendant's Exhibit
No. 2 was marked for
identification.)

Q

(BY MR. ECHARD)

Now, you've drawn a second

diagram which is marked as No. 2; is that correct?
A

That's correct.

Q

And you're now drawing the road that you were

talking about, that goes to the south?
A

That's correct.

Q

And you think that's about 3000 West?

A

I know what it is now, but at the time I didn't

Q

What's the name of it now, do you know?

A

It's Bluff Road.

know.

Bluff Road.

It's called somewhere around

There's an R.C. Willey's down there.

It's like

in Syracuse, because there's a bunch of roads.
Q

You've marked on there beer cans, and that's
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what you're describing?
A

Beer can and Mountain Dew.

Q

The question was, what happened after that?

A

After that, I was still proceeding south,

I'm

not sure if that was the right road, but the road I'm talking
about that I've drawn here going south, and then I got down to
a part where it stops going south, and then there's only west
or east direction.
Q

Is that a dirt or paved road?

A

It's dirt.

Q

And the road that's going to the south, is it

still a paved or —

too.

A

It's all dirt.

Q

Was it dirt when you first turned onto it?

A

Oh, okay.

Hold on.

Now, I got to add this,

After the beer cans, there's another conversation right

here.

I'm getting ahead of myself.

After he threw the can, I

got in front of him and he was behind me and I looked behind
at him, and he was pointing his thumb to the direction of the
west saying pull over.
Q

To the side of the road?

A

To the side of the road.

So at that time, I

pulled over and I leaned out my window and I asked him what he
wanted.

He said get out of the car, so I can kick —

need to say it or —
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Q

No.

A

F'n A, and I took off, and that's when gravel

hit his car.

Because I know there's something that says

that's what started the whole thing.

It wasn't intentional.

I drove off the dirt road.
Q

So it was a dirt road at the place you pulled

over and started?
A

Yes.

Q

And when you started up, your tires just spun?

A

Yes, I drove off and the gravel struck his car.

Q

Did you accelerate kind of fast?

A

No.

barely hit it.

I just drove off like normal, and just

It wasn't like I slammed on the gas and did it

intentional.
Q

But you believe some gravel from your car

wheels hit his?
A

Yes.
MR. SMITH:

Could I ask which individual in the

car had the conversation.
Q
minute.

(BY MR. ECHARD)

I'll get to that in just a

I plan to go back to that.

Did the vehicle behind

you, did it have a new paint job?
A

It looked like a pretty new car.

Like I said,

at the time I wasn't looking at his car to see what kind it
was.
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Q

Now, you say when you stopped on the side of

the road, someone makes a comment to you about getting out.
Do you know if it was the driver or the passenger?
A

The driver.

Q

And you've told us what his name is, you've

told us what he said.
time?

Did you recognize Brandon Geary at the

Was that the person talking to you or was it Troy

Sheets?
A

It was the driver.

Q

So you start off again, there's no other

conversation other than what you've told us; is that correct?
A

That's correct.

Q

And then which way do you proceed?

A

Proceeded south again until I come to a part

where I seen the road where it goes west and east.

lost.

Q

What did you do?

A

I didn't know where I was at, I was kind of

I pulled over right here.
Q

You've made an arrow showing that you pulled to

the left, which would be to the east?
A

To the east.

Q

What's the name of that road?

A

I do not know.

Q

And where was your vehicle stopped, can you

I don't even know where it was

at.
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kind of draw your vehicle?
A

Right there.

Right exactly where I drew it.

Right on this road.
Q

On the side of the road?

A

Yeah.

It's not really —

it's either direction, I guess.

it's a dirt road.

My car was facing east.

Q

And on the north side of the road?

A

Yeah.

Q

And why did you stop?

A

Why?

Q

Yeah.

A

Because I wanted to see what he wanted.

just draw this and explain it in detail.
pulled over right there.

So

Let me

As I pulled over, he

He was facing south and he pulled

over on the west side of the road on 3000 facing south.

And I

told him if he didn't leave me alone, I was going to shoot
him, okay.
Q

Let me ask you a couple of questions.,

He made

the comment you reported when you first pulled over on 3000
west?
A

Now, what, say that one again.

Q

The last time he stopped when you left and the

gravel was thrown up, you have a conversation that you've
reported to us; right?

Nothing was said between there and the

next time you stopped?
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A

No, sir.

Q

And nothing was thrown or anything?

A

Nothing was thrown.

Q

No gestures?

A

No gestures.

Q

So why did you feel it was necessary to stop

the next time?
A

Because I was scared.

Q

So then you stopped.

I didn't know where I

was at.
Did the other car, any

occupant s say anything to you, or were you the first one to
talk?
A

I pulled over and talked first.

Q

And tell us what you said.

A

Do I have to repeat it or does she got it?

Q

Repeat it.

A

If you don't leave me alone, I'm going to shoot

Q

At that point in time, had the individual in

you.

the car with you, Chris Orchard, said anything?
A

He was mumbling something, don't do it, don't

Q

But he hadn't said anything to the other

A

No, Chris did not say anything to them.

do it.

vehicle?
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whole time we was in the car, not one word.
Q

So you make that comment, right?

A

Yeah.

Q

Then what happened?

A

My car is facing east, and I leaned out to the

north, and I face my shotgun out this window.
Q

Before you get to that, where did you get the

shotgun from?
A

My dad.

Q

So you had it in the car?

A

Yeah, we was going hunting.

Q

Where had it been in the car?

A

In the back seat.

Q

Didn't Chris take the gun and hand it to you?

A

Chris was in the passenger side, and I said,

No, it was in the front.

hand me my gun, and he did.
Q

And did Chris reach back in the back seat and

get the gun out?
A

No.

It was in the front seat.

Q

But had it been in the back seat further down

A

No.

Q

If I were to tell you that somebody observed

the road?
It's been in the front seat the whole

time.
—

that they observed Chris reaching back in the back and getting
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something out

--

A

Would you like to know what that is?

Q

Yeah.

A

Bullets.

Q

Where were you when Chris reached in the back?

A

Sitting in the driver's seat.

Q

Where were you on the road?

A

Stopped at this position that I've drawn facing

Q

So Chris gives you the shotgun before or after

They was in the back seat.

Were you standing

still?

east.

he reaches back for the bullets?

A

He gave me the gun first because that was in

the front seat , and I said hand me the bullets.
Q

So he reached back and got the bullets?

A

Yes.

Q

Then what happened?

A

He loaded it and then handed it to me.

Q

So that's what I want to understand.

He still

has the gun at the time when he loads it?
A

He's sitting here.

It's right next to him.

Q

So he gets the bullets, loads the gun and then

hands the gun to you?

A

Yeah, I grabbed it.

Q

You grabbed it from him?
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A

Yeah.

Q

Did you ask him to load it?

A

Yeah,

Q

And you then take the gun and do what with it?

A

Point it out the window.

I said load it,

Not at them, but at a

direction, and I fired a warning shot to scare them off.
Q

Where do you think the warning shot went?

A

It went in the ground.

Q

But can you show me in proximity to the

A

I was pointing the gun at this direction.

Q

Well, put an X where you think the shot may

vehicles?

have ended up.
A

There's like a little ditch there.

Q

Now, after you'd done that —

well, first of

all, before you fired that shot, had anybody from the other
car said anything other than earlier?
A

Before the first shot?

Q

I'm talking about the two of you have stopped

in the final position, was anything said by the other car when
you made the comment you made earlier?
A

No, when I says — when I said leave me alone

or I'll shoot you, after I shot the —

before I shot the

warning shot, he said, you ain't going to shoot me, and
started laughing.

So I shot a warning shot because I was
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scared.
Q

And so what did the other occupants of the*

other vehicle do then?
A

After the shot?

Q

Yeah.

A

Okay.

After the shot, it looked like he was,

the car was moving, so I don't know if he was coming towards
me because that's what I thought.

Because he started — I

seen his hand moving towards the gear shift, and it looked
like the car was coming, okay.
Q

Did you see him look over his rear shoulder?

A

No, I didn't.

Q

And what was your intent of that shot?

A

To scare them away.

Q

And where were you aiming the shot?

A

The same place.

Q

And what, in fact, happened?

A

Then after that, he got out of the car.

And I shot another shot.

After

I shot the second shot, Brandon, the driver, got out of the
car, went over around the back and got on the passenger side.
Q

Did you see where the second shot, bullets or

pellets ended up?
A

No.

I didn't think it hit him because he got

out of the car.
Q

And he walks around the back of it?
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A

Yes.

No.

He got out and went around the back.

It was like three years ago.

Alls I remember is, me shooting

the second shot and him getting out of car.
Q

Do you know if he was running or walking or

A

No, it just looked like he got out of the car

not?

like normal.
Q

It wasn't a fast run or slow jog.
And what happened when he went around the back

of his car?
A

I figured they was going to leave me alone.

So

I put the gun back in and drove up the road, proceeding east
on this road right here.
Q

Did you see Troy Sheets get in the driver's

seat of the car?
A

I didn't see anything.

Alls I seen was Brandon

get out of the driver's seat and went around to the passenger
side.
Q

So you fired the second shot, you see him get

out, and so you put the gun down and take off?
A

Drove off.

Q

How fast were you going?

A

Just going, I was scared.

how fast I was going.

I can't recollect

I was scared.

Q

Then what happened after that?

A

I'm driving on this road and I seen him get —
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they come up on the side of me again, and I thought they was
going to try to run me off the road again.
Q

So did you observe anything?

A

Then I seen Brandon in the passenger side with

his face like this, and it was a little bit bloody, and I let
them pass.
Q

Did you try to keep them from passing for a

A

Yeah, when I seen them coming, I was just — I

while?

thought they was going to run me off the road.

And then he

got to the side of me, and after that, I seen his face, and I
let them pass.
Q

And when you saw the blood on him, were you

A

Yeah, I was pretty hysterical.

upset?

the whole time.

It happened like that fast.

I was scared
I don't know.

And yeah, I was hysterical.
Q

So what did you think when you saw the blood on

A

What did I do.

him?
I didn't even think I hit him.

Then I drove up this road, ended up somewhere in Layton, and
Chris told me to take —

it was by the mall where his brother

lives, and let him go.
Q

So you let Chris Orchard out?

A

Yeah.
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Q

Did Chris Orchard say anything when you fired

the first or second shot?
A

No.

I can't remember him saying anything.

Q

All right.

And when you're driving down the

road and the car passes you and the two of you —

I assume

Chris also saw that there was blood on Brandon?
A

Yeah.

He said oh, my God.

Q

Any conversation between the two of you after

A

I says, we're in big trouble, Chris.

that?
He said

no, let me out at my brother's house.
Q

So that's the reason he wanted to get out?

A

Yeah, that's the reason.

Q

What did you do after?

A

Drove around a little bit, was trying to think,

and I was down in Salt Lake.
at, I was so out of it.

I didn't even know where I was

I grabbed a pay phone and called my

dad because he knows what to do.

He came and got me.

My mom

drove my car home and we went to the police station and I
turned myself in.
it.

They already identified me.

I was out of

I had to ask somebody where I was at.
Q

Had you been drinking prior to this accident?

A

No, sir, nothing, no drugs, no alcohol,

Q

What about Chris Orchard?

nothing.
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A

No, him neither.

Q

What kind of a shotgun was it?

A

A 12 gauge Mossberg pump.

Q

And what type of shot was —

A

Dove and quail.

Q

Eight shot?

A

Yeah.

It's like an eight shot.

It's for those small birds.

when I shot, I couldn't hit a bird.

I swear

I've never even shot an

animal in my whole life that I've been hunting.
Q

So it was not your intent at the time that you

actually struck Brandon, to hit him?
A

No, I was just trying to scare him like they

was scaring me.

I'm small.

They were like twice my size.

Like I said, I was so confused at the time, the only way — I
was fearing for my life.

The only way I would know to get out

of it, I seen a gun there, and that's the first thing I
thought.

Try to scare them away.

If somebody tells you that

they're going to shoot you, more than likely you would get
away.

But these guys just laughed and said, oh, you ain't

going to shoot us.

So I fired the warning shot, and like I

said, I seen his gear shift moving, so I shot again.
try to hit them.
Q

I didn't

Like I said, I didn't even hit a bird.

Now, you appeared in District Court and were

charged with a crime; did you not?
A

Okay.

We want to go in order here of what
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happened?
Q

Well, no, I understand the arrest and all that.

A

The juvenile.

Q

Yeah.

sequence.

I'm not trying to go through that

I'm trying to get to the time when you entered a

plea of gui lty

You were charged with what, attempted

homicide?
A

Yeah.

The original charge was attempted

homicide.
Q

And then you were represented by —

A

Kevin Sullivan.

Q

—

A

Okay.

Kevin Sullivan at that time.

Was the charge

reduced?
Now, yeah, he got it negotiated down to

a plea bargain of an aggravated assault zero to five.

That's

the best he could do for me.
Q

And did you enter a plea to that?

A

I pled guilty to that.

Q

And why did you do that?

A

Because —
MR. SMITH:

Let me just register an objection.

I think it's irrelevant, but you can go ahead and answer
anyway.
THE WITNESS:
MR. SMITH:

He doesn't want to hear it?
I want to hear it, but I just
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wanted to preserve objections for the record so when we go
talk to the Judge, I need to have something on the record.
Q

(BY MR. ECHARD)

just legal stuff.

Don't worry about it.

It's

He made his objection.

A

May I ask what he's objecting to?

Q

He said he doesn't think it's important what

happened there.
MR. SMITH:

Not it's important, but the reasons

why you did what you did I don't think is relevant.

But you

can go ahead and answer anyway.
THE WITNESS:
Q

Okay.

(BY MR. ECHARD)

So the question to you was,

did you enter a guilty plea, and why?
A

Yes, I pled guilty to aggravated assault

because the original crime was attempted homicide.

That's, I

believe a one to 15 in prison, and we was trying to get in
juvenile court and we couldn't.

So I'd be going down to

prison.

I'm really small, scared, and it seemed like the best

choice.

If I would have went to trial on it, I mean even

though I didn't do it on purpose, I still aimed a gun at
someone.

It wasn't on purpose, but that was —

the best way out.
didn't know.

I thought was

I chose the best prison term because I

I didn't know what I was going to get.

I

figured I'd at least try to get the plea bargain and get the
less time.
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Q

And at the time you appeared in court on one or

two occasions, did you or your attorney tell the Judge that
you did not intend to shoot him?
A

I told him.

I told him when I pled guilty.

Okay, the first time, I told him hey, I didn't mean to shoot
him, it wasn't on purpose.

And then I did a 90 day evaluation

down at the prison, and when I came back, he asked me what I
had learned, and I told him I learned that that ain't a place
I want to be, even after three months, and I told him I didn't
mean to shoot him.
Q

When you told the Judge that you did not mean

to shoot him, the Judge still accepted your plea to the
aggravated assault; is that correct?
A

That's correct.

get a jury trial.

It wasn't like I was trying to

That's where I'm confused.

What are you

trying to get at?
Q

I'm trying to find out what happened.

You

understand when you stand up in front of a Judge and you enter
a plea, they normally explain to you what it means and they
ask you if you understand that.

At that time, is that when

you or your attorney told the court that you really didn't
intend to shoot him?
A

Yes.

Q

And the Judge still allowed you to enter a plea

of guilty to the aggravated assault; is that correct?
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A

Yeah, that's correct.

I told him I'm pleading

guilty to the. aggravated assault but I didn't do it on
purpose.

I wasn't pleading guilty to shooting him on purpose.

I was taking the best choice.
Q

And he sent you down to the 90 day evaluation,

you come back for sentencing, you tell him the same thing over
again?
A

I went down on a 90 day evaluation, and I

didn't get in any trouble.

No violence, nothing.

And that's

hard for me to believe as small as I was.
Q

All right.

So when you came back the second

time, you told him the same thing and that's when he sentenced
you to the prison term?
A

Yeah, zero to five.

Q

And you finished that term in December of '91?

A

I did 21 months.

And may I say something else.

At the time, I didn't get in any violence or anything while I
was down there.
Q

Prior to this particular incident on September

the 4th, had you been in fights before?
A

Well, you know, because of my size, I've had

people picking on me.
Q

So you have been in fights?

A

A couple of them, but not some that would be

considered —

I don't know.

I was more scared of these two
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and I was more scared at this time than I've ever been in my
life.
Q

And they hadn't even done anything other

A

Try to run me off the road and got me in a

than --

position where I was fearing for my life.
I've never really been in a lot of fights.

That's about it.
I get along with

people.
Q

But you had been in a few fights prior to this

A

Yeah.

Q

How many would you say?

A

A couple, two or three.

Q

Describe them to us, would you please.

A

Nothing other than when you're a little kid in

Q

How old were you when the last fight took

A

About 7th grade maybe.

time?

school.

place?

five years before that happened.

Yeah, 7th grade.

So

7th grade was the last time

I was in a fight.
Q

Had you been convicted of any criminal acts

prior to this time?
A

As far as what, violence?

Q

Any type of criminal conduct.

GODFREY REPORTING

41
A

As an adult or juvenile?

Q

Either one.

A

No, but we tried as a juvenile.

You weren't an adult yet?
So the

juvenile record didn't really matter.
I'd like to find out what, if anything, in

Q
juvenile court.
A

That means other than misdemeanors or —

Q

Anything.

A

Joy riding.

And then like I didn't go home for

a while, and I was going to go up in the mountains, and I had
a fishing knife on me, and they charged me with a concealed
weapon.
call.

But it was just a fishing knife.

And one prank phone

Public: intoxication when I was in 7th grade.

And I

went to a Families in Action class, completed that with my
parents, and after that, I pretty much straightened up. I
didn't get irL no trouble.
Q

Let's talk about the joy riding; when was that?

A

About 16.

Q

So about a year before this?

A

Yeah.

Q

And they charged you with taking somebody's

A

No, it was my own car.

car?

home.

I just didn't come

My mom and dad, they charged me with joy riding.

under 18. I was only 16.
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Q

And then the concealed weapon, the one with the

knife, when did that happen?
A

That was 8th grade, I believe.

Somewhere

around 7th or 8th.
Q

So you would have been about 14 or 15 then?

A

Yeah, 14.

Q

And did you enter a plea of guilty to that?

A

Well, it wasn't no plea.

It's just they

charged me with it.

It wasn't where I could plead guilty or

anything like that.

They take you to Moweda to juvenile

detention, and they gave you whatever days there is.
Q

So anyway, the court entered some kind of an

order that you had to perform some kind of work or something
as a result of that charge?
A

Just detention time.

Well, I only did like a

couple of days, and my parents came and got me, and that was
it.

I didn't have to go to court for it.

I had to pay a

fine.
Q

On the joy riding, did you go to juvenile court

A

No, it wasn't juvenile court, either.

for that?
I just

went to Moweda.
Q

Did you have to pay a fine or work order or

anything on that one?
A

No.

No.
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Q

No shoplifting or anything like that?

A

When I was eight years old, some kid that I was

with, we swam together, he stole a key out of a locker room,
and I was just with him, and he stole money out of it.
Q

What about Chris Orchard; do you know if he had

any problem?
A

I don't know anything about Chris Orchard.

never hung around with him a lot.
times.

There was a couple of

I never really hung around him a lot.

hunting together.
Q

I

We just went

Until about 10th or 11th grade.

Have you seen Brandon Geary since the date of

this shooting?
A

At court after my 90 day evaluation.

Q

Did you ever see him to go up and to talk to

A

He came and talked to me.

Q

On that day?

A

On that day.

him?

He said, I hope you rot, and I

said, hey, I'm sorry.
Q

Was that pretty much all the conversation?

A

Yeah, he was being real rude.

and I didn't try to do anything.
sorry.

I was handcuffed

I just said, hey, I'm really

I was trying to at least show him that I was sorry

instead of trying to be a hard ass and just be rude to him.
Hey, look, I'm sorry.

And he was the one, I hope you rot,
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this and that.
Q

And since you got out of prison, have you seen

him at all?
A

No, sir, I haven't seen him or Troy Sheets,

Q

And we've gone through most of what you recall

nope.

happening on that day?
A

I believe so.

I've answered every question

you've asked.
Q

Nothing else you can think of any major

importance we haven't asked you about?
A

Like I was saying about my cousin and the car,

that's one of the reasons why I think he was following me
because I kind of look like my cousin and I'm always with my
cousin.

So except for I wasn't with him when he fought him.
Q

So in your opinion, was he recognizing the car

and thought you were somebody else?
A

Yeah, and pulled up on the side of me because

my cousin got in a fight with him, and then the car.
the car I guess right after that happened.
only reason.

I got

That would be my

You didn't ask a question, well, why do you

think he pulled you over and that would be my only reason,
because I didn't even say anything to him until he seen the
car.
Q

And that's just what your conclusion is, may
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have been the reason, you really don't know why he did?
A

I really don't know.

ask the question.

I'm adding that.

Because you didn't even
That's why I think he

pulled up on the side of me.
MR. ECHARD:

Thank you, I have no further

questions.
MR. SMITH:

I have a few questions for you.

CROSS EXAMINATION
BY MR. SMITH:
Q

How long have you been a hunter, when you first

started hunting?
A

First started carrying a gun or been hunting

like with your father?
Q

Even been hunting with your father?

A

About eight or something.

Been going with him

every year.
Q

And when did you first yourself start shooting

A

When I was 16.

Q

And who was the owner of this 12 gauge

a gun?

shotgun —
A

My father.

Q

—

A

Who was the owner of the gun?

that was with you on the time this accident

happened?
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Q

Yes.

A

My dad.

Q

And is that a gun that you had used before?

A

No, I have never took that out before.

It was his gun.

said, I never did small game hunting

Like I

You can do that when

you're like 12!. But I never started carrying a gun or got a
hunter safety card until I turned 16 so I could go deer
And I never used a shotgun

hunting,

I've only been deer

huntingt f and that was I believe the 1 Eirst time I'd ever been
dove hunting.
Q

So the first time you rd ever shot that gun?

A

I've shot it a couple of times over the weekend

because the weekend before I shot, had this crime here, I was
hunting.
Q

So you'd been hunting the weekend before the

September 9th?•
A

Before September 4th?

The 1st, 2nd and 3rd was

the Labor Day weekend.
Q

And had you shot the gun when you were out

hunting on that occasion?
A

Yeah, but I never shot anything.

I missed

Q

Do you know how many times you'd shot that gun?

A

Three or four.

Q

Had you returned the gun back to your father

them.
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after your first hunting trip and prior to or before September
4th, 1989?
A

Are you trying to say, do I keep my gun in the

car the whole time?

I'm asking you, because that's what I get

out of it.
Q

I'm trying —

A

If I store it in my car all the time, or is it

just a one time thing and I gave it back?
Q

What I'm trying to say, you used it on

September 1st, 2nd and 3rd, and you had it again on September
4th.
A

It was the whole weekend.

I came home from

camping on the 4th, which is a Monday, took a shower —

took

the gun in the house, took a shower and went back.
Q

And took the gun right back out?

A

Yeah.

I didn't store it in my car.

had a weapon in my car.

I've never

I know you're probably going to get

at something like that.
Q

No, not really.

I'm trying to see your

experience of it.
A

As far as if I knew it before or should I be

able to have it?
Q

Well, kind of all those things.

A

Yeah, right.

Q

When you had shot the shotgun before, what had
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you shot it at?
A

Birds, doves.

Q

And let me just ask the question, what is that

shotgun capable of?
A

As far as what?

Q

What the distance is.

A

I didn't even think I had hit him.

shotgun only shoots —

I believe a

I think he was at least 40 yards.

That's why it pelted him because a shotgun sprays out after it
gets so far.

So if I intended to shoot him on purpose, I

think I would have aimed and been a little bit closer.
like I say, I was sure I shot it away from him.
out.

It was a long ways away.

But

It sprayed

The shotgun is capable of

hitting a bird, I believe of maybe ten or 15 yards because
doves are real small birds.

So he was at least 40 yards away.

So I didn't intend to hit him.
because I was scared.

I was shooting a warning shot

It sprayed out.

They spray out after

so far.
Q

Had you ever taken any gun safety courses?

A

Yeah.

Q

What type of course have you taken?

A

There's only one you take.

You have to to get a hunters safety blue

card.

Where I took it was

down in Clinton, and you got a class that you go to a couple
of nights a week, and they go through a booklet, show you
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safety, courtesy.

I don't know if you took hunters safety.

Just the basics of hunter safety.

Then you take a test and

then you go up and you shoot at the range.

You have to shoot

at like so many yards, so many in the bullseye.

And after

that, you take a written test, and if you pass the test, then
you get your hunters safety card.
Q

And you did pass that safety course?

A

Yes.

Q

Well, if you have it, I'd like to see it.

A

I believe I have it here.

right there.
Q

Do you want to see my card?

Yep, there it is

I was 16 when I got it.
This is a Utah State Department of Natural

Resources Division of Wildlife Resource Hunter Education
Training Course, and it has a number on it, B-270848 issued to
Brad Edwards, 162 West 750 North, Clearfield, Utah, 84015.
Date of birth, October 3rd, 1971. Age 14, sex, male.
A
16.

That age on that is wrong.

I got it when I was

The first time I ever went to the class was when I was in

10th grade, and I was playing football.
went to the class.

The age on that is wrong.

it once and I had to get another one.
Q

Both me and my cousin
Because I lost

I was 16.

The date of certificatation shows 27 August,

1986, and it's signed by a hunter education instructor, whose
name I can't read.
MR. ECHARD:

Do you want to make a copy of that
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and make a copy Exhibit 3 to the deposition, if that's
acceptable, counsel?
MR. SMITH:

You bet.

In fact, I'd like both

sides copied.
Q

(BY MR. SMITH)

On the reverse is a sportsmen's

pledge, and I wonder if you have had a chance to read that?
A

I've read it.

But I can generally tell you,

when you're a sportsman, you show courtesy and respect to a
gun, courtesy and respect to land owners, it runs down the
basic outlook of the class.

You're supposed to never fire at

a target that you don't know what it is.
Q

Let's kind of go through this, and let me ask

you if you took this pledge.

It says, "I pledge to conduct

myself as a true sportsman and will always, No. 1, treat every
gun as if it were a loaded gun; No. 2, always point my gun in
a safe direction; No. 3, be sure of my target before I shoot;
No. 4, I will ask permission before hunting on private
property; No. 5, close all gates; No. 6, obey all fish and
game laws and regulations.If
A

Yeah, that's a few of the codes that they have

in the hunter safety book.

Like I was just telling you, you

have to have courtesy with a gun, respect a gun.

When you

respect a gun, that's saying don't point it, I know.

They got

little diagrams that show you how to point your gun and when
you'd go over a fence, how to hold it, and never keep it
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loaded in a car.
Q

Let me ask you this, as you were traveling on

September 4th, 1989 or prior to this actual shooting, the
shotgun was not loaded; is that correct?
A

No, sir, it was not loaded.

Q

And when you travel in a car with a gun, you

make sure the gun is not loaded?
A

That's right.

Q

And the gun was in the front seat and the

bullets were in the back seat?
A

(Nodding affirmatively.)

Q

Were they on the floor in the back seat?

A

On the back seat.

and some on the floor.

A couple on the back seat,

When I took the car in, I took it as

it was, and they grabbed the bullets that were out of the back
seat.
Q

And the reason that you had the bullets in the

back seat and not in the gun was because you didn't want to
have the gun accidentally discharge?
A

That's only common sense, you don't keep a gun

loaded in a car.
Q

So what are you trying to say?

Well, some of this is pretty elementary, and I

don't think you'll have any argument with most of what I'm
going to ask you.

What I'm saying, the reason you don't put

ammunition in a gun and travel around with a loaded gun in the
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car, you don't want it to accidentally go off?
A

Yeah, that's common sense.

Q

When this shotgun was loaded, it was loaded by

your buddy, Mr. Orchard?
A

Yeah.

Q

But you had asked him to load the gun; is that

A

Yes, sir.

Q

And you knew then that the gun was, in fact,

A

You're stating that because I told him to load

correct?

loaded?

it, that's saying that I knew it was loaded, or that I pulled
it out not knowing that it was loaded, I just fired it?

I'm

not too sure on what you're saying there.
Q

What I'm asking you is, when you had the gun in

your possession and when you were holding it, you knew there
was ammunition in the gun?
A

I assumed there was because I asked him to load

Q

And you had seen him load it?

A

Yeah, he was sitting next to me, and I said

it.

load it.

But he only put three in, I believe.

choke, the shotgun.
three bullets.

It has a

You're not supposed to have more than

It depends on the choke, it depends on the

game, too.
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Q

Again, I don't think you'll have any —

A

I just —

Q

You won't have any argument with some of the

things I'm asking you, I'm trying to make sure that I kind of
tidy up some of these.
A

I'm not trying to argue with you, and say

you're saying something you're not.

I'm trying to clarify,

and what you're saying, I want to clarify things.
Q
I ask you.

I want to make sure you understand exactly what
When you had the gun, you knew it was loaded?

A

Of course.

Q

And you intentionally fired the gun?

Whether

you tried to hit them or not, you intentionally fired the gun;
is that correct?
A

Intentionally in another direction, yes, sir.

Q

You intentionally pulled the trigger?

A

Of course.

Q

It didn't go off by accident?

A

No.

Q

But what you're telling Mr. Echard is that you

didn't intend to shoot the people, but you intended to shoot
the gun?
A

Well, if I shot the gun, yeah, that's correct.

I aimed the gun out the window in an intention to scare them,
which I shot the gun intentionally, but not to hurt, to scare.
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So there's two — yeah.
MR. SMITH:

Why don't we go ahead and make a

copy of that, and I'll give a copy of that —
THE WITNESS:
MR. ECHARD:
Q

What about the age on that?
Hang on just a second.

(BY MR. SMITH)

The date on that certificate or

hunting permit that we're having copied and will be marked as
Exhibit No. 3, was October, 1986?
A

August.

Q

Okay.

We'll get it back.

The year was 1986.

How old were you in 1986?
A

It says 14 on the thing.

Q

How old are you now?

A

20.

Q

20?

A

20.
MR. ECHARD:

You said you were born October

3rd?
THE WITNESS:

It would be 14 according to that,

but I was 16 when I got it, because I started football in 10th
grade.
MR. ECHARD:

What year were you born?

THE WITNESS:
MR. ECHARD:
Q

'71
Thank you.

(BY MR. SMITH)

Let me ask you this.
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that you got that certificate, is that the year you started
hunting, or did you have it for a few years before you started
hunting?
A

You mean carrying a gun or actual going

Q

I mean actually going hunting where you

hunting?

actually would fire a gun?
A

No, because you can't go until you're 16 big

game hunting, and I never did any small game.
first time.

That was the

That's what I was trying to get at.

At August,

deer hunting starts October 17th or the 22nd, just depending
on the second weekend, and I took that in August so I could go
deer hunting because I turned 16 October 3rd, and that was
like 14 days before the deer hunt, so that's why I took it in
August.
Q

So your recollection is that you were 16 when

you got that?
A

That is my recollection.

said, that one isn't another copy —

See that's what I

it's another hunter

safety card because I lost my first one.
then.

I misplaced it.

I'm not sure why it says 14.

did any small game hunting.
single shot one gauge.

I lost it just right

I had one shotgun.

I never

It was a

I fired it a couple of times target

shooting, but I never took it hunting.

That's the first time

I'd ever been hunting without my dad is what I'm trying to get
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at, because I never took it out.
borrowed his gun.
year.

That's the first time I

And then I went big game hunting every

Never did no small.

So I never went without my dad.

I

need to clarify that, if you need a witness.
Q

When you were traveling down 800 North, did I

understand your testimony to be that's when you first noticed
the car that Mr. Geary was in?
A

No, that's not what I said.

little confused.

I'll show you again.

Maybe you're a

That's the road I

proceeded to go down west after I picked up Chris Orchard

—

like I don't know his address, but he lives somewhere over
here.
Q

Somewhere north?

A

Somewhere north.

And it's 200 West that you go

south on, and then come down to 800 North and then go up the
two bridges.
Q

And where was it again that you saw Mr.

Geary's car?
A

At the Maverick.

Q

And was he driving the car?

A

Yeah, he pulled up, like I said, on the side of

me at the Maverick.
Q

Now, had you already purchased gas there?

A

No, I wasn't getting gas, I was counting my

change to get a coke.

I wasn't parked in front of the store
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or at the gas pump.
Q

I was to the side of it.

And was it Mr. Geary that asked you if you had

a problem when he pulled up beside you?
A

No, it was Troy Sheets.

Q

Did Mr. Geary say anything?

A

At that time, no.

The only time he said

something to me was when we was down — when he was pointing
to pull over.
Q

And was Mr. Geary the driver of the car the

entire time until after your second shot, when he got out and
ran around?
A

That's correct.

Q

And it's your testimony that neither you nor

your passenger, Mr. Orchard, had ever made any gestures or
said anything to the Geary vehicle prior to pulling into the
Maverick store?
A

No, we never said anything to them before — I

mean at the Maverick store or any time before then.

I never

seen them until they came up to the side of me at the Maverick
store, and they never said anything until I got down to the
part where the Mountain Dew can was thrown.

Nothing was said

until I pulled over to the side of the road and asked him what
he wanted.
Q

And nobody had flipped them off in their car?

A

No.

Nobody made any gestures.
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far as anything.
Q

Nothing.

And neither you nor Mr. Orchard had ever gotten

out of your car at the Maverick store?
A

No, sir, stayed right in there, and I rolled up

my window to avoid the problem.
been avoided.

The whole problem could have

When they said, have you got an F'n problem, I

rolled up my window.

That's telling them no.

I didn't even say nothing.

So I proceeded.

I've seen people, that's how

fights get going, and say something back.
problem, so I rolled up my window.

I didn't want no

I didn't drive off saying

anything or drive off fast or any kind of thing like saying
that.I'm going to drive off fast and run from them.

Like when

you're a little kid, they'll say something to you and you'll
run off.

There's nothing as far as that.
(Whereupon, Defendant's Exhibit
No. 3 was marked for
identification.)
Q

(BY MR. SMITH)

We've just had marked as

Exhibit No. 3, the Hunter Education Training Course
certificate, and it does have a date of certification of
August 27th, 1986, and is it your testimony that this is a
replacement card?
A

Yeah.

Q

You had one prior to card No. B270848?

A

They have the same number on it.

If you xose

one, you go up there and they look it up in the computer
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saying where you got it, and I had my mom go up and get it, I
believe.

That's the one that they gave me.
Q

But your testimony today is you did not get it

in August of '86?
A

I got it in August, but I didn't get it in '86,

I got it in '88 when I was 16 or 14.
Q

Okay.

A

Maybe that doesn't have no relevancy.

But it's

never stated I didn't have no hunting until I got that.
Q

Let's go back to the Maverick store and these

guys pull up and asked if you had a problem and you just
rolled up your window and took off?
A
problem.

I said no.
Just a problem.

no, I rolled up my window.

They said, do you have an F'n
It was a threat there.

And I said

I didn't say no sarcastically.

I

rolled it up.
Q

And it was Troy Sheets that said that?

A

Yes.

Q

And your no was to Troy Sheets?

A

And my no was to Troy Sheets.

My no was to the

person who said it, which was Troy Sheets.
Q

And as you pulled out of Maverick station, did

you or Mr. Orchard say anything to each other, like what's
their problem or anything like that?
A

Yeah, like I said before, as we was driving,
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like what's their problem.
said.

I don't know exactly when it was

That's not something you remember as far as detail.

wasn't saying should we stop and fight them.
Q

It

No.

Do you remember what you said besides what's

their problem?
A

No, that's it.

Q

Did you recognize these people at the Maverick

store as being Troy Sheets and Brandon Geary?
A

Not knowing their names, but I recognized the

Q

And did you say anything to Mr. Orchard about

face.

who are these guys?
A

No.

Q

What do they want?

A

No.

Q

Now, at some point in time, they pulled up

beside you and then again you saw them coming and following
you again; correct?
A

Correct.

Q

And again, no gestures were made by anybody in

your car back to them?
A

No.

Q

And were they making gestures to you?

A

No.

Q

They were just following you?
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A

Right.

Q

And you pulled in again to the Pit Stop or

whatever the name of it was then?
A

No, I didn't pull into the Pit Stop.

Q

You just drove by?

A

My intention —

the reason why I left the

Maverick was to go down to the next store, but I seen them
following me, so I kept going.
Q

When you noticed that they were following you

again, did you say anything to Mr. Orchard like they're back
again?
A

No.

Q

Did he know that they were behind you?

A

I said they were.

I didn't say they're back

again, I said they're following us.
again or anything like that.

Not like they're back

He even seen him on the side of

me.
Q

And what did he say when you said they're

following us?
A

Nothing, he didn't say anything.

Q

Did he turn around and look at them?

A

What do you mean, as far as just turn around

and look?

He seen them on the side.

That's how he knew they

were there.
Q

And nothing was said between the two of you
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other than they're following us?
A

Right.

I'm not exact on the exact words,

because like I said, there was just a quick episode.

It was

three years ago, I don't know the exact word that was said.
Q

Well, one thing I'm trying to find out is what

you do remember and what you don't remember.
A

I remember the whole thing, but not those

little words between me and Chris, because Chris really didn't
say nothing and neither did I.

It wasn't like me and Chris

was going to talk about killing them or fighting them.

Okay.

The next question.
Q

Have you given any statements about what

happened on that date to anyone before today?
A

Yeah.

Q

Who have you given statements to?

A

I gave one to my lawyer and —

not a statement,

but I told him because he's the lawyer, and another attorney
for you guys, I believe, he came down to the prison while I
was there.
Q

An attorney for State Farm?

A

I believe that's him.

It's an older guy.

I'm

not sure of his name.
Q

Darwin Hansen?

A

I'm not really sure.

for a statement.

He came down and asked

He said he was representing
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Q

I don't want to get into any conversations

you've had with either Mr. Sullivan or with this other
attorney, but I'm wondering who else you've given a statement
to.
A

That's it.

Q

Did you give a statement to the police?

A

As far as in detail?

Q

Yes.

A

No.

I told him I shot him.

They picked me out

of the yearbook, and they just booked me in.
Q

Didn't they interview you and take a

tape-recorded statement?
A

There was a time when I went down to the Davis

County jail when I first did it, and they tape-recorded
something.

I don't remember that because I was so hysterical

at that time.

I don't remember anything of that.

remember talking to somebody.

I just

But I don't know anything else

about that.
Q

Have you ever seen a copy of that statement?

A

No, never.

Q

They did read you your miranda rights before

they took the statements?
A

Yeah.

Q

You know what a miranda warning is?

A

You have the right to remain silent?
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Q

Yeah.

A

Yeah, they said that when they handcuffed me

and took me in.
Q

And did they tell you your statement was being

A

Both my parents were there.

recorded?
My mom and my dad,

yeah, both of them were there, and we were sitting in an
office.
Q

So it's your mom and dad, and then was it a

A

A police officer.

Q

Was it just one police officer?

A

That's all I remember is one.

Q

And you.

sheriff?
I'm not sure who it was.

Those are the only four of you that

were there?
A

Yeah.

Q

And did you give a statement during your 90 day

evaluation?
A

They call it an agent, a guy that so-called

here's what you did, and then he gives a so-called statement
to the Board type of thing, and they decide whether you should
be committed or not.

They recommended that.

Q

Have you ever seen a copy of that statement?

A

No, I haven't.

He just come and asked me about

my past, brought up a sheet like the juvenile things I had

GODFREY REPORTING

65
stated to him, Mr. Echard, and that's about it.
Q

Have you given any statements to anyone other

than those people we've talked about now?
A

No, sir.

Q

Do you ever recall telling anybody that you

blacked out when all this happened, and you didn't know what
was going on?
A
blackout.

Well, it's kind —
I was so confused.

yeah, it's kind of like a

It was like a daze type thing.

Like I said, I didn't know where I was at when I ended up in
Salt Lake.
gun.

And when I shot the gun, I didn't even hear the

It happened real fast.
Q

But you do have a specific recollection,

though, of actually firing the gun?
A

Oh, yeah, I know I fired it.

Q

Do you remember telling Mr. Orchard that you

were going to shoot these guys?
A

I just said load the gun, I'm going to shoot

Q

Do you recall ever telling him that you said

it.

I'm going to shoot them?
A

No, sir.

Q

Do you recall ever telling Mr. Orchard that

you're sick of peoples' shit?
A

No.
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Q

You're not going to put up with their crap

A

No.

Q

Do you deny that you said that, or you don't

A

I just don't remember.

anymore?

remember?
That's something, I'm

not saying anything on that, because I don't remember that.
Q

So you may have said that, you just don't

A

I'm just saying I don't remember.

Q

If Mr. Orchard were to say that you told him

remember?

that, would you disagree with that?
A

I can't say I would disagree or not disagree,

because I don't remember.

I can't go on his word.

I guess —

no, I'm saying no.
Q

You just don't remember?

A

I'm not answering anything to that because I

don't remember.
Q

When you fired your first warning shot, you

fired it at some bank over here that you've drawn in your
diagram?
A

That's correct.

Q

And is that the area that you put an X in?

A

Where I aimed at?

Q

Yes.
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A

Yes, sir,

Q

And when you fired, did you see dust fly iip

when it hit?
A
either.

Like I said, I don't remember that part,

This was like almost three years ago, so it's kind of

hard to remember all the details, but I know I was scared, and
I was just trying to protect myself and scare them away.
Q

And like I told you earlier, I realize there's

things you don't remember, but see, if I don't ask you, then I
don't know if you remember it or don't remember it.

So if I

ask you something and you don't remember, you can say you
don't remember.
A

Now, if you guys would have came here at the

time it happened, I'm sure I would have remembered.
waited too long for these things.

But they

I just wanted to get on

with my life, you know.
Q

Let me ask you this. Would you think the

statements you gave back nearer the time that this thing
happened would be more accurate than the testimony you're
giving here?
A

I believe they're close, except like the exact

word me and Chris were talking about and so forth, some of
that stuff, I don't really remember.

I'm sure if you'd go

back, it would be the same thing, as far as the direction,
where I was going and that, yeah, it would all be the same.
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I'm not lying.
Q

I know you're not saying I'm lying.
I'm not, and I realize as time goes by, your

memory does kind of fade, and actually you're trying to put
this thing behind you rather than still relive it.
A
prison.

I tried to put it behind me the day I went to

I'm not saying that I'm running away from the problem

that there is, I'm just trying to get on.

I'm not going to

let it affect me as far as screwing up future plans.
Q

When you fired the first warning shot and you

saw these two guys laughing at you, were they both laughing?
A

What you're saying there wasn't there.

I'm going to shoot you if you don't leave me alone.
when I heard them laughing.

I said

That's

No, you ain't going to shoot me.

That was Brandon.

he did.

Q

Was that before the first warning shot?

A

Yeah.

Q

Did Troy Sheets say anything?

A

I didn't hear him.

Again, I don't remember if

I just remember Brandon laughing and saying you ain't

going to shoot me.
Q

Were they both still in their car?

A

Yes, sir.

Q

And what kind of a car was that?

A

I do not know.

Q

Do you know the color of it?
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A

Black.

Q

Was it a sporty car, a Sedan type?

A

It looked kind of sporty.

two-door, I think.

It was only

I'm not really sure.

I can't remember.

Q

Do you know whether it was a Camaro or

A

No, it wasn't a Camaro.

Q

And were you and Mr. Orchard still in your car?

A

Yes, sir.

Firebird?
It was a nice car.

Nobody got out of the car the whole

time until after I shot the second warning shot.
Q

After you fired the first warning shot, did

they say anything to you?
A

No.

Q

They didn't laugh at you again?

A

No.

Q

And they didn't get out of their car as if they

were coming over to you?
A

No, but they were in the car, and he moved to

get the gear shift, and the car started rolling forward.
Q

Let me ask you about that a little bit.

If

you're still sitting in your car and they're still sitting in
their car, could you see his gear shift?
A

Could I see his gear shift?

hand going in that direction.

No, but I seen his

If you're sitting in the car,

you can see somebody's hand go in that direction.
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movement to that direction.

I don't know what he was doing,

but like I said, the gear shift, that's what I thought he was
doing, and I seen the car move forward.
Q

Now, when he put his hand down on the gear

shift and started moving it and you saw the car coming
forward, he was far enough away from you that he wasn't going
to ram your car, was he?
A

I didn't know what he was going to do.

Like I

said, I was so scared that I was just worried about protecting
myself, so I shot another warning shot.
Q

And this warning shot was shot more in the

direction of the car?
A

No.

Like I said, it was in the same direction.

It wasn't pointed at them.
Q

You know now that your bullet or shotgun shell

did, in fact, strike the vehicle that Brandon was driving?
A

I know that now, yes.

Q

You don't dispute that it was your bullet from

your gun that hit the car and hit Mr. Geary?
A

No.

Q

You don't think anybody fired a shotgun that

caused this damage?
A

No.

Q

You know it was yours that did it?

A

But it wasn't an intent.
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Q

You intentionally fired the gun, but you didn't

intentionally mean to hit him?

A

Of course.

Q

Did Chris Orchard say anything to you when you

fired the first shot?

A

No.

Again, I don't remember.

Q

And again, you don't remember what you said to

A

No, sir.

Q

You don't remember Chris trying to encourage

him?

you to leave the scene and just leave it alone, let's just get
out of here?

A

No.

Q

Are you saying that didn't happen or you don't

A

I'm saying I don't remember him saying it. I

remember?

didn't hear him say that, no.

Q

You deny that you ever made an obscene gesture

at anybody, either Brandon or Troy, you didn't flip them off?

A

No.

Q

No, you didn't flip them off?

A

No, I did not flip them off.

Q

And did you ever see either Brandon or Troy

flip you off?

A

No.

GODFREY REPORTING

72
Q

Did you ever see Chris Orchard flip either

Brandon or Troy off?
A

No.

Q

So nobody made any gestures back and forth at

all as far as flipping people off?
A

No.

Q

When the beer can was thrown, that was thrown

from Geary's car to your car?
A

(Nodding affirmatively.)

Q

And it hit your car?

A

(Nodding affirmatively.)

Q

Did it cause any damage to your car?

A

I don't remember, because I didn't see the car

after that.
Q

My dad sold it.
And your story is that when Chris threw the

Mountain Dew at the Geary car, it missed it?
A

I seen it go over the car.

Q

And when you peeled out, there was some dirt

that came up and hit the car behind you, but it wasn't that
much?
A

It wasn't a peel out.

Q

Let me rephrase it.

It was just taking off.
You were on the dirt road,

and when you left, there was some debris that flew up from
your tires?
A

Right.
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Q

You just took off in a normal manner?

A

In a normal manner, not like — yes.

Q

Let me ask you about the plea that you entered

in court.

Do you remember who the Judge was that took that

plea?
A

Do I know his name now?

Q

Yes.

A

Judge Page.

Q

And when you told the Judge that you didn't

intend to shoot Mr. Geary, did he again remind you of your
rights?
A

I don't remember.

Alls I remember is saying I

pled guilty to the aggravated assault, which was a plea
bargain, and I told him I didn't mean to do it.
Q

And at that point, I'm wondering if Judge Page

said, now, Mr. Edwards, you have a right to have this matter
tried before a jury of your peers, and the State has to prove
that you actually did do what they charged, with the intent to
cause injury, and if they can't prove that, you will be
acquitted?
A

He told me that the option to have —

my lawyer

again got a plea bargain, and that seemed like the best way
out of it.
do.

Like at the time I didn't know what I was going to

I didn't know how the outlook would have turned out

because I've never been in trial, never did anything like
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that.

So I just took what I could right at the time.

think about it, maybe I should have went to jury.

Now I

But what is

done is done.
Q

And that's right.

What I'm wondering about, do

you know if Judge Page, when you said I didn't mean to do it
said, well, now, wait a minute, if you didn't mean to do it,
that's one of the elements that the State has to prove, is
that you did intentionally assault him, and if they can't
prove that, you're entitled to be acquitted, and you can call
witnesses to testify on your behalf, you can have an attorney
defend you, you have a right to confront and cross examine
these witnesses?
A

I don't remember him saying that, no.

Q

Do you remember either signing yourself or your

attorney signing the plea bargain sheet and going down and
signing by each one of the numbers?

A plea bargain sheet

usually has several pages of instructions that say, I
understand I have the right to a trial by jury, if I plead
guilty, I give up that right.
A

He showed me that I was just signing the plea

bargain that I'm pleading guilty.

Like again, I wasn't

pleading guilty to doing it intentionally, but apparently I
did shoot him, but it wasn't intentionally, so I just pled
guilty to shooting him, but not intentionally.

That's my

whole recollection of the whole thing right there.
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pleading guilty to doing it, but not intentionally.
Q

When you did shoot, did you feel like you were

doing it in self defense?
A
I am.

Of course, yeah.

I was scared.

Look how small

I was even smaller than this at the time.

like —

I was about 4'11", I'd say.

and I'm taller than her now.

And I grew

I was as tall as my mom,

But at the time I was really

smaller than now.
Q

That's what I'm wondering is whether when you

fired the second shot, you thought they were going to come and
they were going to hurt you, and you were afraid and that's
why you fired at them, or whether you said, hey, I'm going to
fire again and give another warning shot?
A

It was another warning shot, but it was because

I was scared and they were coming at me.

Like I said, I seen

his hand moving in the direction of the gear shift.

That's

what I thought he was doing, and I seen the car move forward.
I thought he was going to come towards me.
Q

Were they making any threatening gestures to

you other than the fact that you thought the car was moving
forward?
A

At that time?

Q

Yes.

A

No.

But before that, when they pointed for me

to pull over, they said I'm going to kick —
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car so I can kick your F'in A-S-S, and at that time, I was
scared, I didn't know where I was going, and so I pulled over.
Q

Was your intent to scare them?

A

Scare them away, yeah, like they were scaring

Q

Let me ask you this, Brad.

me.
Did you realize at

the time you fired that gun that if you fired it in the
direction that they were and if a bullet hit them, it would
injure them?
A

I didn't think of anything like that.

thing I thought about was protecting myself.

The only

That is it.

didn't think about what could happen later or anything.

I

I

wasn't even trying to hit them, I was just trying to scare
them.

You know, if you think I was trying to hit them, I

would

—
Q

I'm not saying that.

Even now in calmer

moments as you're reflecting back on the situation, you
realize that if you fired a shotgun in the direction where
somebody was and that shell were to hit them, it would injure
them?
A

Oh, I know that now because I'm not scared and

I'm not hysterical and I'm not in that position, but when
you're in that position like that, a lot of —

okay, knowing

now, but at the time I didn't even think of any choices.

But

if it happened to me right now, learning what I did in prison,
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I know how to think more better now, as far as looking at
other possibilities.

Now, knowing right now, I know what I

could have done, I could have kept driving right to the police
station.

But at the time I didn't know what to do, I was so

scared.
Q

I'm almost done.

of other questions.

Let me just ask you a couple

Do you deny that you ever slowed your car

down and motioned for them to get along side of your car?
A

At which —

Q

At any time.

A

Yeah.

Like I said, after I shot the second

warning shot and I seen them get out of the car, I proceeded
to go east, and then I seen them again and then I thought they
was trying to run me off the road again, and then they finally
got on the side of me and I slowed down and seen the blood and
let them go by.

I wasn't trying to stop them from getting

medical help or anything like that.
Q

Okay.

What I was asking is this.

Before you

fired any of the shots and before you had this confrontation
with them, do you deny that you ever slowed your car down and
motioned them to get up even with you?
A

No, I'm denying that I never did that.

was never asked that.

But I

You need to clarify that to me because

I'm not sure what you're saying.
Q

If I told you that someone said that after you

GODFREY REPORTING

78
left the Maverick station and they were following you, you
slowed way down and motioned for them to get up along side
like you wanted to talk to them —
A

I never did that, no.

Q

And you deny that you loaded the gun or had

Chris load the gun as you were traveling down there?
A

As I was traveling down.

No.

The only time we

ever even touched the gun or loaded it is when I was stopped
facing east.
Q

And when you were traveling down the road doing

the things you were doing, the gun was in the front seat?

seat.

A

That's correct.

Q

And how was it positioned on the seat?

A

It wasn't on the seat.

It's by a bucket seat.

You got your driver's

You got the stick shift in

between the driver and the passenger, and the gun was on his
side with the butt facing out and the barrel pointing to the
ground.
Q

And do you deny that before you came to a stop

where the confrontation happened, do you deny that you ever
stuck the barrel of the gun out either the driver's side or
the passenger side?
A

I deny that, yeah.

gun out is when I was stopped.

The only time I took the

That's the only time I even

touched it or had Chris load it or anything.
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Q

And do you deny that you ever said to the

people in the other car, I swear to God I will kill you, I
swear to God I will kill you?
A

No, sir, I never said that.

The only thing I

said to them, if you don't leave me alone, I'm going to shoot
you.

But then again, I was just trying to scare them.
Q

Now, do you deny that you aimed the gun right

at Mr. Geary and Mr. Sheets and said, I swear I'll kill you?
A

That's correct, I never aimed it right at them,

and I never said that.
Q

When you fired into this area that you marked

on Exhibit 2 with an X, how far away from the Geary car was
that?
A

I do not know.

Q

Is it as close as ten yards?

A

I can't accurately guess.

How far away was I

or how far away was the shot?
Q

How far away was the hill that you shot it

A

It couldn't be as close as ten yards.

into?

least 40 from him.
Q

I was at

Like I said, there was only a few bullets.

What I'm asking though is this.

Where you've

drawn this little X is the area that you shot into the ground,
and I'm wondering how far away from the Geary car was that
area that you shot into the hill?
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A
accurate.
hit him.

At least 20 yards.

At least.

I'm not

But it wasn't real close because I wasn't trying to
It wasn't like I was pointing at his car.

pointing out the window like this.

I was

Almost straight out my

window.
Q

Do you deny that the car was backing up when

you fired your second shot, the Geary car was backing up?

yes.

A

Yeah, that's true.

Q

It was backing up?

A

No, it wasn't.

I deny that it was backing up,

I never seen it back up.
Q

After you fired the first shot, did you see

Troy Sheets duck down in the car?
A

I didn't see anybody do that.

Q

Did Geary or Sheets respond at all to your

A

He messed with the gear shift and the car

shot?

rolled forward, moved forward.

That's when I thought it was

coming toward me.
Q

Did your car move after you fired your first

A

No, my car was parked, and I was stopped.

Q

Was it turned off?

A

No.

shot?

I don't remember that.

if it was started or turned off.

I don't remember

What does that have to do
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with that?

I don't remember that.

Q

When you first asked Chris to load the gun/ did

Chris tell you "no way"?
A

I don't remember.

Q

Do you remember having to ask or insist several

times for Chris to load the gun?
A

No.
MR. SMITH:

I think that's all I've got for

MR. ECHARD:

I have a couple of questions.

you, Brad.

REDIRECT EXAMINATION
BY MR. ECHARD:
Q

When you were at the State Penitentiary, did

you get some papers in this case where there was a heading on
it that said State Farm Fire Casualty Company versus Brad
Edwards and Brandon Geary* like those papers that I gave you
copies of last time?
A

I remember getting some papers, but I don't

know exactly what they were.
Q

Did you ever understand that you needed to file

a written answer to it?
A

I didn't.

There was no way I could get ahold

of anybody to find out what they were.

I just didn't know

what they were.
Q

And then when you were here last for our
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deposition, whatever date that was, I gave you a copy of those
papers?
A

That's correct.

And I still didn't understand

it, so I gave it to, like I said, my attorney, but he's not my
attorney.

He's not representing me in this case now, but I

asked him what I should do about it.
Friday.

So he's had them.

So I gave them to him

So maybe he has written something

up or done something about it.

I'm not sure.

I'll get back

with him today.
Q

You understand there is another attorney by the

name of Darwin Hansen that's representing you in another
aspect of the lawsuit involving this case?
A

I didn't know that.

Q

Do you know there's another attorney

representing you?
A

I didn't know that.

Alls I know is one guy

came down to see me.
Q

Did he ever tell you he was your attorney?

A

Not in those words.

Q

So to this date, you're not sure what the

status is on that?
A

No, sir.
MR. ECHARD:

Thank you, no further questions.

RECROSS EXAMINATION
BY MR. SMITH:
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Q

What's your level of education?

A

My level?

Q

Uh-huh.

A

I completed -- at the time before I shot him, I

was only in my first week of senior year, and I finished my
GED down at the prison, instead of taking high school.

I only

have like a half a credit left for a high school diploma, but
I got a GED and six months Community College.
Q

So you did graduate then, in effect, from high

A

Yes.

Q

And do you recall when you received those

school?

papers, reading and saying that you have to file an answer
within 20 days from the date of being served?
A

I got them right when I was there, and I didn't

know what I had to file on.
Q

Did you read them?

A

I read through them, and all I got out of it

was confusion, and there was no way I could get ahold of
anybody.
Q

There's two lawsuits going on here; one is by

Mr. Geary against you for the injuries he sustained, and Mr.
Echard represents Brandon Geary.

He's suing you for the

injuries that he sustained in this incident; do you understand
that?
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A

I understand that,

Q

There's another lawsuit filed by State Farm

Insurance contesting whether there's insurance coverage for
this type of an incident.

Do you understand that?

A

I do.

Q

And I'm representing State Farm in that, and

State Farm is suing you and then Mr. Geary, who's asserting
the claim under the policy.
A

Okay.

Now, how can State Farm sue me?

what I get out of it.

This is

I feel that Brandon is trying to get

money from me, and I don't have any, so he's trying to figure
out if the insurance company will cover it, and you're not
suing me, you're just trying to prove whether or not I did it
on purpose or accident, and it's going to fall under your
policy.

If it's on purpose, then your insurance doesn't cover

it so you're not liable to pay, and that means I would have to
pay.
Q

What we're saying, there's no insurance

coverage for it.

We're not asking you for any money.

We're

just saying there's no insurance coverage for the incident.
A

You're trying to prove it, because it might be

an intentional thing?
Q

Right.

forth in the complaint.

And for other reasons that are set
But now in the lawsuit with Mr.

Geary against you, that's the case that Mr. Hansen is

GODFREY REPORTING

85
defending you in,
A

Now, how is he defending me?

Who's he from?

Q

Well, State Farm Insurance is paying his

expenses until the court determines whether there's coverage
or not.

So they're providing a defense under what's called a

reservation of rights.

It's kind of complicated, but until

the court tells you whether there's insurance coverage or not,
he's defending you in that case.
A

Is this what this deposition is trying to get

at whether it goes to court?

Somebody reads this.

Where does

it go from here?
Q
coverage.

We're trying to find out about the insurance
That's why we're here today.

A

And where does it go from here?

It goes to a

court?
MR. SMITH:

Why don't we go off the record.

(Whereupon, an off-the-record discussion was
held.)
MR. SMITH:
MR. ECHARD:

That's all I have.
No further questions.

(Concluded at 5:13 p.m.)
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C E R T I F I C A T E
STATE OF UTAH)
COUNTY OF WEBER)

THIS IS TO CERTIFY that the deposition of BRAD
EDWARDS, the witness in the foregoing deposition named, was
taken before me, VICKI L. GODFREY, a Certified Shorthand
Reporter and Notary Public in and for the State of Utah,
residing at Ogden, Utah.
That the said witness, was by me, before examination,
duly sworn to testify the truth, the whole truth and nothing
but the truth in said cause.
That the testimony of said witness was reported by me
in Stenotype and thereafter caused by me to be transcribed
into typewriting, and that a full, true and correct
transcription of said testimony so taken and transcribed, is
set forth in the foregoing pages numbered from 3 to 85,
inclusive.
I further certify that I am not of kin or otherwise
associated with any of the parties to said cause of action,
and that I am not interested in the event thereof.
WITNESS MY HAND and official seal at Ogden, Utah, this
5th day of May, 1992.
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Vicki L.~ Godfrey
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Utah State Department of Natural Resources
Division of Wildlife Resources
HUNTER EDUCATION TRAINING COURSE

No. B 270848 '

I pledge to conduct myself as a true sportsman and will
always (1) treat EVERY gun as if it were a LOADED gun; (2)
always POINT my gun in a SAFE direction; (3) be sure of my
target before I SHOOT; (4) I will ask permission before HUNTING on PRIVATE property; (5) close all gates; (6) obey all fish
and game laws and regulations.

This is \a<cmM¥jfrat
MIDDLE
NAME

EDWARDS/^

SPORTSMEN'S PLEDGE

Ngrgft

Instructions: Present this certificate of competency to License Agent
to obtain Game Bird License (Min. age 12) Big Game (Mm. age 16).
DATE

B£TH

Octohhtf 9JE$y^f971

,*~ i»

has completed the course oTTn^fOWdnin safe conduct afield and
the safe handling of firearms as prescribed by the Wildlife
Resources Code of Utah, Section 23-19-11. and is hereby awarded
this Certificate of Completion, as a SAFE HUNTER.
HUNTER EDUCATION
" DATE OF
CERTIFICATION

/

7

Not valid unless signed.
HE-7A (S$5)

Student's Signature

UTAH REQUIRES PROOF OF HUNTER EDUCATION UNTIL
AGE 21. OTHER STATES OR FEDERAL AGENCIES MAY REQUIRE PROOF AT ANY AGE.
PLEASE KEEP THIS CERTIFICATE IN A SAFE PLACE.
23-20-20. Juvenile hunters-Restriction. — A child under the
age of 14 years must be accompanied by one of his parents,
legal guardians, or other responsible persons of the age of
21 years or older and approved by the parent or guardian
while hunting with any weapon. Achild of 14 years and under
16 years of age must be accompanied by a person of the age
of 21 years or older while hunting^with any weapon. Children
under the age of 12 years are not permitted to hunt for protected wildlife except as provided by rules and regulations of
the wildlife board. A child complying with provisions of this
section shall not be deemed a "delinquent child" under provisions of Section 76-23-2.

Exhibit 2

IN THE SECOND JUDICIAL DISTRICT COURT

„„

JUL -9
IN AND FOR THE
COUNTY OF DAVIS, STATE OF UTAH
STATE FARM FIRE & CASUALTY CO.,
Plaintiff,
vs.
BRAD EDWARDS, et al.,
Defendants.

;
|
•
>
|

RULING ON MOTION FOR
SUMMARY JUDGMENT
CONCLUSIONS, AND DECREE
Civil No. 920700021

The plaintiff's motion for summary judgment was before the
Court for oral argument. The plaintiff's position was argued by
Daniel D. Anderson and the defendants' position was argued by
Robert A. Echard. After oral argument the Court took the motion
under advisement.
The plaintiff's motion for summary judgment is granted.
The defendant is attempting to collect through a homeowners
insurance policy. The policy has an intentional act exclusion.
The defendant, Brad Edwards, plead guilty to a negotiated
charge of aggravated assault and was sentenced to the Utah State
Prison. He signed a "statement by defendant in advance of plea
of guilty." The elements of aggravated assault were detailed
therein, to-wit, "(1) An attempt, with unlawful force or
violence, to do bodily injury to another; and (b) Intentionally
causes serious bodily injury to another." He was represented by
an attorney.
He now says in his deposition that he only
intended to scare the other party away. In fact, he pointed a
shotgun and fired in the direction of Brandon N. Geary who was
hit in the face, neck, and chest with 132 pellets.
Mr. Edwards plead guilty to intentionally injuring Mr.
Geary. He cannot now explain away that plea.
Even if the fact finder believed that Mr. Edwards did not
intend to injure Mr. Geary, the acts of Mr. Edwards were

intentional. He intentionally picked up a loaded shotgun. He
intentionally pointed it in the direction of Mr. Geary. He
intentionally fired. The first shot missed. He intentionally
fired a second shot which hit Mr. Geary.
The insurance policy provides that "medicals do not apply
to...bodily
injury...which
is
either
expected
or
intended...or...which is the result of willful and malicious
acts of an insured..."
Even if Mr. Edwards had not "intended" to hit Mr. Geary, he
could have "expected" that it would happen considering his
intentional actions.
The plaintiff is entitled to summary judgment in its
declaratory judgment action.
The plaintiff is directed to draw a formal order consistent
with this ruling.
Dated.July 8, 1992.
BY THE COURT:

Certificate of Mailing:
This is to certify that the undersigned mailed a true and
correct copy of the foregoing Ruling to:
Lowell V. Smith
Daniel D. Andersen
P. 0. Box 2970
SLC, UT 84110-2970
Dated this $M<1

Robert A. Echard
Key Bank Bldg., Suite 200
2491 Washington Blvd.
Ogden, UT 84401

day of July 1992.

Deputy qy/erk

Exhibit 3

KEVIN P. SULLIVAN (#3871) of
FARR, KAUFMAN, HAMILTON,
SULLIVAN, GORMAN & PERKINS
Attorneys for Defendant
205 26th Street, Suite 34
Bamberger Square Building
Ogden, UT 84401
Telephone: (801) 394-5526
IN THE SECOND JUDICIAL DISTRICT COURT OF DAVIS COUNTY
STATE OF UTAH
/

STATE OF UTAH,
/

Plaintiff,

STATEMENT BY DEFENDANT IN
ADVANCE OF PLEA OF GUILTY

/

vs.
/

BRAD EDWARDS,
/

Case No. 891706590 FS
JUDGE: RODNEY S. PAGE

Defendant.
I hereby acknowledge and certify that I have been advised
of and that I understand the following facts and rights, and that
I have had the assistance of counsel in reviewing, explaining, and
completing this form:
1.

The

explained.

nature

of

the

charges

against

me

have been

I have had an opportunity to discuss the nature of the

charges with my attorney, and I understand the charges and the
elements

which

the

government

is required

to prove beyond a

reasonable doubt.
2.

As explained, I am charged with crimes in<W«hex County

as follows:
CRIME
Attempted Homicide

CLASS OR DEGREE
2nd Degree

STATUTORY PENALTY
1-15; $10,000 an
additional 0-5 years
to run consecutively

STATE OF UTAH V. EDWARDS

-

Case No,

891706590

Statement in Advance of Plea

3.
possibility

It
of

has

been

entering

discussed

a plea

of

with
guilty

the

prosecutor

the

to the charges as

follows:
CRIME

CLASS OR DEGREE

Aggravated Assault
4.

3rd Degree

STATUTORY PENALTY
0-5; $5,000

I understand that the elements of the offense the State

must prove beyond a reasonable doubt are:
(1)

An attempt, with unlawful force or violence, to do
bodily injury to another; and

(b)

intentionally causes serious bodily injury to another•

5.

I know that I can be represented by an attorney at

every stage of the proceeding, and I have retained the law firm of
FARR, KAUFMAN/ HAMILTON, SULLIVAN, GORMAN & PERKINS to represent
me in this matter.
6.

I know that I have a right to plead "not guilty", and

I know that if I do plead "not guilty", I can persist in that
plea*
7.

I know that I have a right to a trial by jury, and that

if I were to stand trial by a jury:
(a)

I have a right to the assistance of counsel at every

stage of the proceeding.
(b)

I have a right to see and observe the witnesses who

testify against me.
2

STATE OF UTAH V, EDWARDS

-

Case No-

891706590

Statement in Advance of Plea

(c) My attorney can cross-examine all witnesses who
testify against me.
(d)

I can call such witnesses as I desire, and I can

obtain subpoenas to require the attendance and testimony of
those witnesses.
(e)

I cannot be forced to incriminate myself and I do not

have to testify at any trial.
(f)

If I do not want to testify, the jury will be told

that no

inference adverse to me may be drawn from my

failure to testify.
(g)

The government must prove each and every element of

the

offense(s)

charged

against me

beyond

a reasonable

doubt.
(h)

It requires a unanimous verdict of a jury to convict

me.
(i)

If I were to be convicted, I can appeal, and if I

cannot afford to appeal, the government will pay the costs
of the appeal including the services of appointed counsel.
8.

I have discussed my constitutional rights to a jury

trial with my attorney.

I understand all the rights listed in

paragraphs 7(a) through 7(i), and it is my desire to waive those
rights.

Q. £*
Defendant's Initials

3

STATE OF UTAH V. EDWARDS - Case No.
Statement in Advance of Plea

9.

891706590

Under a plea of guilty, there will not be a trial of

any kind, and I am waiving my rights and admitting that I am
guilty of the crime to which my plea is entered.
10.

I hereby acknowledge and waive the following rights:

(a)

I waive the right to have a jury trial.

(b)

I waive the right to see and observe the witnesses who

testify against me.
(c)

I waive the right to have my attorney cross-examine

the State witnesses.
(d)

I waive the right to put on a defense and call

witnesses on my behalf.
(e)

I waive my right against self-incrimination and hereby

admit that I am guilty to the charge.
(f)

I waive my right to make the State prove each and

every element of the offense charged beyond a reasonable
doubt.
(g)

I waive my right to have a unanimous jury verdict to

convict me.
I have discussed my constitutional right to a jury trial
with my attorney.

I understand my rights, and hereby acknowledge

and waive all the rights listed in paragraph 10a through lOg.
Defendant's initials

4
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891706590

Statement in Advance of Plea

11.

I understand that by pleading guilty that there is no

appellate review of any lawful sentence imposed under a plea of
guilty.
12.

No

agreements

have

been

reached,

and

no

representations have been made to me as to what the sentence will
be.
I understand that sentencing is left to the judge, and that
the State and defense cannot bargain concerning the sentence.

A£

Defendants initials
13.

I know that under the Laws of Utah, the possible

5

maximum sentence that can and may be imposed upon my plea of
2 | guilty to the charge identified on page two of the agreement, are
Q

§ I

set out in paragraph three above.

I also know that if I am on

probation, parole, or awaiting sentencing upon another offense of
which I have been convicted or to which I have plead guilty, my
plea in the present action may result in consecutive sentences
being imposed upon me.
14.

I know that under a plea of guilty the Judge may ask

me questions about the offense to which the plea is entered.
15.

The only plea agreement which has been entered into

with the Government is:
That the State will reduce the 2nd degree felony to a 3rd
degree felony and dismiss the firearm enhancement. That
the State will recommend no jail or prison and recommend
that the Defendant be placed on probation. The State would

STATE OF UTAH V. EDWARDS - Case No.
Statement in Advance of Plea

891706590

further recommend that the Defendant be ordered into a
counseling program vhich may be supervised by the District
Court or Juvenile Court.
The State would join with the
Defendant in a motion for 402 treatment at time of
sentencing.

b£.

STEVEN V. MAJOR
Attorney for Plaintiff
16.

Defendant's Initials

I have a right to ask the Court any questions I

wish to ask concerning my rights, or about these proceeding and
the plea.
*

*

*

*

*

*

S I

I make the following representations to the Court:

K

1.

|
§ J

/J

I am

ro

years of age.

)&&JZAdJ
'

.

My education consists of

I

<L&*^
(can - cannot)

read and

understand English.
2.

No threats or promises of any sort have been made to me

to induce me or to persuade me to enter this plea.
3.

No one has told me that I would receive probation or

any other form of leniency because of my plea.
4.

I have discussed the case and this plea with my lawyer

as much as I wish to.

careful

5.

I am satisfied with my lawyer.

6.

My decision to enter this plea was made after full and

thought, with the advice of counsel, and with a full

understanding of my rights, the facts and circumstances of the
6

STATE OF UTAH V. EDWARDS

-

Case No.

891706590

Statement in Advance of Plea

case and the consequences of the plea.

I was not under the

influences

intoxicants when the

of any drugs, medication,

or

decision to enter the plea was made, and I am not now under the
influences of any drugs, medication, or intoxicants.
7.

I have no mental reservations concerning the plea.

DATED this

<£?/

day of January, 1990.

BRAD EDWARDS
Defendant
I certify that I have discussed this statement with the
Defendant; that I have fully explained his/her rights to him/her
and have assisted him/her in completing this form.

I believe that

he/she is knowingly and voluntarily entering the plea with full
knowledge of his/her legal rights, and that there is a factual
basis for the plea.
DATED this

day of January, 1990.

KEVIN P. SULLIVAN
Attorney for defendant
ORDER
The signature of the Defendant was acknowledged
presence of the undersigned Judge.

7

in the

STATE OF UTAH V. EDWARDS - Case No.
Statement in Advance of Plea

891706590

Based upon the facts set forth in the foregoing Statement
by Defendant in Advance of Plea of Guilty, the Court finds the
Defendant's plea of guilty is freely and voluntarily made, and it
is ordered that Defendant's plea of "guilty" to the charge set
forth in the agreement be accepted and entered.
DONE in Court this

aM."^ day of January, 1990.
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Jaizz a 29 p;i f3Z
Lowell V. Smith, #3006
Daniel D. Andersen, #5907
HANSON, EPPERSON & SMITH
A Professional Corporation
Attorneys for Plaintiff
4 Triad Center, Suite 500
P.O. Box 2970
Salt Lake City, Utah 84110-2970
(801) 363-7611
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IN THE SECOND JUDICIAL DISTRICT COURT IN AND FOR
DAVIS COUNTY, STATE OF UTAH
STATE FARM FIRE AND
CASUALTY COMPANY,
Plaintiff,

ORDER

Civil No: 920700021 CV

BRAD EDWARDS and
BRANDON N. GEARY,

Judge Douglas Cornaby
Defendants.
Plaintiff's Motion for Summary Judgment came before this
Court for oral argument on July 7, 1992. Plaintiff was represented
by

its

attorneys

Lowell

V.

Smith

and

Daniel

D.

Andersen.

Defendant, Brandon N. Geary, was represented by his attorney Robert
A. Echard.

Defendant Brad Edwards did not appear either through

counsel nor in person.

Oral argument was presented to the Court.

The Court took the Motion under advisement.
Based on the memoranda of law submitted by the parties
and on the oral argument, and being fully advised,
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that:
1.

Plaintiff's Motion for Summary Judgment is granted;

FSLMD

0140716

2.

The acts of Brad Edwards are found to fall within
the exclusionary coverage of the homeowner's policy
which states:
Coverage L [Personal Liability] and Coverage M
[Medical Payments to Others] to not apply to:
A.
Bodily injury or property damage:
(1) Which is either expected or
intended by an insured; or
(2) To any person or property which
is the result of willful and
malicious acts of an insured.

3.

Plaintiff, State Farm Fire and Casualty Company,

owes no duty of indemnification for the acts of Brad Edwards and
the claims of Brandon N. Geary, as set forth in the underlying
action, Geary v. Edwards, Case No. 900747669 PI.
4.

Plaintiff, State Farm Fire and Casualty Company,

owes no duty of defense to Brad Edwards in the underlying action,
Geary v. Edwards, Case No. 900747669 PI.
DATED this

<?Z

day of July, 1992.
BY THE COURT:

DISTRICT COURT JUDGE

-2-

CERTIFICATE OF SERVICE
I hereby certify that I caused to be hand delivered this
\Cr

day of July, 1992, a true and correct copy of the foregoing

to the following:
Robert A. Echard
ROBERT ECHARD & ASSOCIATES
Key Bank Building, Suite 200
2491 Washington Blvd
Ogden, Utah 84401
Attorney for Defendant Geary

-3-

0140718

Exhibit 5

LOWELL V. SMITH, #3006
DANIEL D. ANDERSEN, #5907
HANSON, EPPERSON & SMITH
A Professional Corporation
Attorneys for Interveners
4 Triad Center, Suite 500
P.O. Box 2970
Salt Lake City, Utah 84110-2970
Telephone (801) 363-7611

IN THE SECOND JUDICIAL DISTRICT COURT
DAVIS COUNTY, STATE OF UTAH
BRANDON N. GEARY,
Plaintiff,

MOTION TO INTERVENE
AND TO CONTINUE TRIAL
DATE

vs.
BRAD EDWARDS, CHRISTOPHER
GEORGE ORCHARD,

Case No. 900747669PI
Honorable Douglas J. Cornaby

Defendants.
COMES NOW State Farm Fire and Casualty Company, pursuant to
Utah Rules of Civil Procedure 24 and moves the above-entitled Court
for an Order allowing it to intervene as of right.
Moreover, under the circumstances, it is appropriate that the
trial in this matter be continued, due to the circumstances more
fully addressed in the supporting Memorandum.
A Memorandum of Points and Authorities in Support of this

Motion is filed concurrently.
DATED this

day of September, 1992.

LOWELL V. SMITH
DANIEL D. ANDERSEN
Attorneys for Interveners

2

MAILING CERTIFICATE
I hereby certify that I mailed a true and correct copy of the
foregoing Motion to

Intervene, by

first class mail, postage

prepaid, to the following:
Robert A, Echard
ATTORNEY FOR PLAINTIFF
635 - 25th Street
Ogden, Utah 84401
Stuart H. Schultz
ATTORNEY FOR DEFENDANT
Sixth Floor Boston Building
Salt Lake City, Utah 84111
Darwin C. Hansen
ATTORNEY FOR DEFENDANT
136 South Main, 8th Floor
Kearns Building
Salt Lake City, Utah 84101
Original Mailed to:
Davis County Clerk
800 West State Street
P.O. Box 769
Farmington, Utah 84025
DATED this ^J$

day of September, 1992.

V
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LOWELL V. SMITH, #3006
DANIEL D. ANDERSEN, #5907
HANSON, EPPERSON & SMITH
A Professional Corporation
Attorneys for Interveners
4 Triad Center, Suite 500
P.O. Box 2970
Salt Lake City, Utah 84110-2970
Telephone (801) 363-7611

IN THE SECOND JUDICIAL DISTRICT COURT
DAVIS COUNTY, STATE OF UTAH
BRANDON N. GEARY,
MEMORANDUM OF POINTS
AND AUTHORITY IN SUPPORT
OF STATE FARM'S MOTION TO
INTERVENE
Plaintiff,

vs.
BRAD EDWARDS, CHRISTOPHER
GEORGE ORCHARD,

Case No. 900747669PI
Judge Memmot

Defendants.
BACKGROUND
1.

This lawsuit arises out of a shooting incident involving

Brad Edwards, Brandon Geary, and George Orchard, which occurred on
or about September 4, 1989. In his Complaint, the Plaintiff claims
that the Defendants

acted either

in a negligent or grossly

negligent manner, (Plaintiff's Complaint, paragraphs

4 and 5

attached as "exhibit A") or committed an intentional tort of
assault and battery, (Plaintiff's Complaint paragraph 10).

2. At the time of the shooting incident, Brad Edwards was an
insured under a homeowners policy in effect between the Defendant's
parents, Merlyn L. and Patsie I. Edwards, and State Farm Fire and
Casualty Company.

A part of the policy insuring Brad Edwards

contained the following exclusionary language:
SECTION II -EXCLUSIONS
1. Coverage Liability and Coverage
Medicals do not apply to:
A. Bodily injury or property damage.
(1) Which is either expected or intended by
an insured or
(2) Any person or property which is the result
of willful
and malicious acts of an insured
(State

Farm's

Complaint

for Declaratory

Relief,

attached

as

"exhibit B".)
3.

On or about September 17, 1990, State Farm filed a

Declaratory Action requesting that this Court make a ruling on
whether Brad Edwards' shooting of Brandon Geary was an intentional
act which fell within the scope of the exclusionary language cited
above.

(See exhibit B.)

4. On July 8, 1992, the Honorable Douglas L. Cornaby entered
a ruling on Motion for Summary Judgment, Conclusion, and Decree in
the Declaratory action, granting State Farm's Motion for Summary
Judgment.

(See Ruling on Motion for Summary Judgment, Conclusions

and Decree attached as "exhibit Cw.)
5.

Judge Cornaby specifically points to Mr, Edwards' guilty
2

plea to a charge of aggravated assault in the criminal action
arising out of the above referenced shooting.

As part of the

guilty plea Mr. Edwards admitted to intending to cause bodily
injury to another. Judge Cornaby writes: "Mr. Edwards pled guilty
to intentionally injuring Mr. Geary.
that plea."

He cannot now explain away

Judge Cornaby continued and stated:

Even if the fact finder believed that Mr.
Edwards did not intend to injure Mr. Geary,
the acts of Mr. Edwards were intentional. He
intentionally picked up a loaded shotguns He
intentionally pointed it in the direction of
Mr. Geary. He intentionally fired. The first
shot missed. He intentionally fired a second
shot which hit Mr. Geary.
The
insurance
policy
provides
that
"medicals do not apply to . . . bodily injury
. . . which is either expected or intended . .
. or . . . which is the result of willful and
malicious acts of an insured . . . "
Even if Mr. Edwards had not "intended" to
hit Mr. Geary, he could have "expected" that
it would happen considering his intentional
acts.
(See exhibit C.)
6.

On July 22, 1992, Judge Rodney S. Page signed an Order

which granted Plaintiff's Motion for Summary Judgement in the
Declaratory Action case and found that the acts of Brad Edwards
were

intentional

and

therefore

fell within

language of the State Farm Homeowners policy.
attached as "exhibit D".)

3

the

exclusionary

(Order of Court

7.

The Order also states that State Farm owed no duty of

indemnification or duty to defend for the claims of Brandon N.
Geary as set forth in Gearv v. Edwards, Case No. 900747669PI. (See
exhibit D•)
8.

On or about August 18, 1992, the attorney for Brandon N.

Geary filed a Notice of Appeal from Judge Cornaby's granting of
State Farm's Summary Judgment in the Declaratory Action. (See
Notice of Appeal attached as "exhibit E".) While State Farm feels
that Mr. Geary's attempted Appeal is procedurally defective, while
Mr. Geary's Appeal is outstanding Judge Cornaby's Order cannot be
viewed as a final order.

Therefore, State Farm must intervene in

this action in order to adequately protect its interest.
ARGUMENT
Rule 24(a) of the Utah Rules of Civil Procedure provides that
a party has a right to intervene in a case as a matter of right:
. . . (2) When the applicant claims an
interest
relating
to
the
property
or
transaction which is the subject of the
action, and he is so situated that the
disposition of the action may as a practical
matter impair or impede his ability to protect
that interest, unless the applicant's interest
is adequately represented by existing parties.
Rule 24(b) allows for permissive intervention: ". . . (2) when an
applicant's claim or defense in the main action have a question of
law or fact in common

....

It is apparent that the interests of State Farm are directly
4

at issue in this case. Depending upon the outcome of the Appeal of
the Summary Judgement in the Declaratory Actiont State Farm may or
may not have a duty to indemnify and/or defend Mr. Edwards. State
Farm must be allowed to intervene in this matter and assert that
this Court has already determined that Brad Edward's act of
shooting Brandon Geary was intentional.

It is not in the best

interest of the Plaintiff or Defendant to assert this position.
Therefore, State Farm must be allowed to intervene to point out to
this Court that there has already been a determination of the
Defendant's state of mind. To prohibit State Farm from intervening
in this action would unfairly prejudice State Farm's interest.
Also, since this Court has already made a ruling and found
that this shooting was intentional,

Plaintiff's claim that the

shooting was negligent is barred by res judicata.

(See Krofcheck

v. Downey State Bank, 580 P.2d 243 (Utah 1978); Madsen v. Barthick,
769 P.2d 245 (Utah 1988).

However, State Farm must have standing

in this suit to argue res judicata or State Farm runs the risk of
having inconsistent judgments being entered by the same court on
the same set of facts.

The ruling finding that the shooting was

intentional would not require State Farm to indemnify or defend
Brad

Edwardsf

but

the

judgment

finding

the

shooting

simply

negligent would require State Farm to defend and possibly indemnify
Brad Edwards.
5

Once State Farm is allowed to intervene in this action, it
will move for summary judgment on the negligence causes of action
based on the Order entered in the Declaratory Action. This motion
will need to be heard by this Court.

Moreover, this Court will

also need to be mindful of Mr. Geary's pending Appeal of the
Declaratory Action Order granting State Farm's Summary Judgment.
Under these circumstances, it is only appropriate that this trial,
scheduled to begin on October 21/ 1992, should be continued until
such time as the issues concerning the intentional acts of Mr.
Edwards can be fully addressed by this Court.
CONCLUSION
State Farm's interests are directly at play in this matter.
Therefore/ State Farm should be allowed to intervene pursuant to
Rule 24 of the Utah Rules of Civil Procedure.
Under the circumstances of this case, it is appropriate that
the trial scheduled to begin on October 21, 1992/ be continued
until the issues raised in this Motion have been fully addressed by
<~

this Court.
DATED this

^

day of August/ 1992.

LOWELL V. SMITH
DANIEL D. ANDERSEN

6

MAILING CERTIFICATE
I hereby certify that I mailed a true and correct copy of the
foregoing Memorandum of Points and Authorities in Support of Motion
to Intervene and to Continue Trial, by first class mailf postage
prepaidf

to the following:

Robert A. Echard
ATTORNEY FOR PLAINTIFF
635 - 25th Street
Ogden, Utah 84401
Stuart H. Schultz
ATTORNEY FOR DEFENDANT
Sixth Floor Boston Building
Salt Lake City, Utah 84111
Darwin C. Hansen
ATTORNEY FOR DEFENDANT
136 South Main, 8th Floor
Kearns Building
Salt Lake City, Utah 84101
Original Mailed to;
Davis County Clerk
800 West State Street
P.O. Box 769
Farmington, Utah 84025
DATED this ^ ?

day of September, 1992.

/
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EXHIBIT "A"

ROBERT A. ECHARD, 953
GRIDLEY, ECHARD & WARD
Attorney for Plaintiff
635 - 25th Street
Ogden, UT 84401
801-621-3317
Fax: 801-621-3340

IN THE SECOND JUDICIAL DISTRICT COURT OF DAVIS COUNTY
STATE OF UTAH

BRANDON N. GEARY,
COMPLAINT AND
JURY DEMAND
Plaintiff,
vs.

Civil No.

BRAD EDWARDS, CHRISTOPHER
GEORGE ORCHARD,
Judge:
Defendant.
COMES NOW the plaintiff and for cause of action against
the defendants, Brad Edwards and Christopher George Orchard, and
alleges as follows:
FIRST CAUSE OF ACTION
1.

That this cause of action arose in Davis County,

State of Utah, and the defendants are residents of Davis County,
State of Utah.
2.

That on or about the 4th day of September, 1989, in

Syracuse, Davis County, Utah, the defendant, Brad Edwards,
discharged a loaded shot gun in the direction of the plaintiff,
W OFFICES

LEY.ECHARD
IWARD
25TH8TREET
=N, UTAH 54401
01) 621-3317
(801) 621-3340

striking the plaintiff in the chest and upper body area.

3.

That the defendant, Christopher George Orchard,

loaded the shot gun for the defendant, Brad Edwards, and
participated in the conduct which resulted in the plaintiff
being shot and injured.
4.

That the defendants acted in a negligent manner in

discharging a gun in the direction of the plaintiffs.
5.

That the defendants acted in a grossly negligent

manner with a reckless disregard for the safety and well being
of the plaintiff.
6.

That

as a direct

and proximate result of the

actions of the defendants as complained of herein, the plaintiff
has suffered serious permanent injuries to his person.

In

addition, the plaintiff has suffered great mental and emotional
stress and pain and suffering.
7.
complained

That as a result of the acts of the defendants as
of herein,

the plaintiff

has incurred

medical

expenses, lost wages, and loss to his personal property and
belongings.
8.

That by reason of the fact that the defendants1

actions constituted
plaintiff

should

gross negligence or were reckless, the

be

awarded

punitive

damages

against

the

defendants.
SECOND CAUSE OF ACTION
9.

That the plaintiff incorporates the allegations

contained in Paragraphs 1 and 2 of the First Cause of Action
IW OFFICES

LEY.ECHARD
IWARD
25TH STREET
IN. UTAH S4401
01) 021-3317
(501) 021-3340

into this, the Second Cause of Action.

10.

That the actions of the defendants as complained of

herein constitute an assault and batter upon the person of the
plaintiff.
11.

As a direct and proximate result of the actions of

the defendants as complained of herein, the plaintiff has
suffered

serious permanent injuries to his person.

In

addition, the plaintiff has suffered great mental and emotional
stress and pain and suffering.
12.

That as a result of the acts of the defendants as

complained of herein, the plaintiff has incurred medical
expenses, lost wages, and loss to his personal property and
belongings.
13.

That by reason of the fact that the defendants1

actions constituted gross negligence or were reckless, the
plaintiff should be awarded punitive damages against the
defendants.
WHEREFORE, the plaintiff prays for judgment against the
defendants, individually and jointly as follows:
1.

For an award of damages compensatory

to the

injuries sustained by the plaintiff in the sum of $500,000.00.
2.

For an award of special damages sustained by the

plaintiff in an amount to be determined at trial.
3.

For an award of punitive damages in the sum of

$500,000.00.
\Vi OFFICES

LEY.ECHARD
& WARD
25TH STREET
EN, UTAH 84401
101) 821-3317
: (801) 621-3340

4.

For costs of court and expenses incurred herein.

5,

For this matter to be heard before a jury.

6.

For such other relief as the court may deem just.

DATED this

P* day of May, 1990.

(AAs

10BERT A. ECHARD
/
Attorney for P l a i n t i f f

OFFICES

tf.ECHARD
WARD
TH STREET
UTAHS4401
C21-3317
31) 021-3340

EXHIBIT "B"

LOWELL V. SMITH, #3006
PAUL H. MATTHEWS, #2122
HANSON, EPPERSON & SMITH
A Professional Corporation
Attorney for Defendants
4 Triad Center, Suite 500
P.O. Box 2970
Salt Lake City, Utah
84110-2970
Telephone (801) 363-7611
IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

STATE FARM FIRE AND

*
COMPLAINT FOR DECLARATORY
RELIEF

CASUALTY COMPANY,
Plaintiff,

civil NO.:

vs.
BRAD EDWARDS, and
BRANDON N. GEARY,

qOn4B.5493Cl/

Judge.

Defendants.

COMES NOW the Plaintiff, State Farm Fire and Casualty
Company

("State Farm"), by and through its counsel of record,

Hanson, Epperson

& Smith, alleges

and complains

against the

above-named Defendant as follows:
1.

This is an action for declaratory relief pursuant

to Utah Code Annotated, Section 78-33-1, et seg., as amended.
2.

State Farm is a foreign corporation qualified and

authorized to do business in the State of Utah.

3.

Defendant Brad Edwards is an individual residing in

Davis County, State of Utah.
4.

Defendant

Brandon

N.

Geary

is

an

individual

residing in Davis County, State of Utah.
4.

Plaintiff's offices are located in Salt Lake City,

Utah.
5.
among

other

Plaintiff
people,

issued an insurance policy insuring,
Defendant

Brad

Edwards

through

the

Homeowner's Policy issued to his father and mother, Merlin L. and
Patsy I. Edwards.

A certified copy of this policy is attached

and marked as Exhibit "A", and by this reference incorporated
herein.
6.

A part of the policy insuring Defendant contained

the following exclusionary language:
SECTION II - EXCLUSIONS
1. Coverage Liability and Coverage
Medicals do not apply to:
A. Bodily injury or property damage.
(1) Which is either expected or intended by
an insured or
(2) Any person or property which is the
result of willful
and malicious acts of an insured
7.

On or about May 8, 1990, Defendant Brandon N. Geary

filed a law suit against Defendant Brad Edwards, et al. alleging,
among other things, that on September 4, 1989, Defendant Brad
Edwards, discharged a loaded shot gun striking Brandon N. Geary
2

in the chest and the upper body.

A copy of this complaint and

jury demand is attached hereto and marked as Exhibit "B" and by
this reference incorporated herein.
8.

Plaintiff desires a judicial determination pursuant

to Utah Code Annotated, Section 78-33-1 et seq. as to whether
there is any duty to defend Defendant Brad Edwards and whether
there is any coverage for damages under its policy, which has
been attached marked as Exhibit "A" for the actions of Defendant
Brad Edwards in relation to the law suit filed against him by
Defendant Brandon N. Geary more fully described in the complaint
which

has

been

attached

and marked

as

Exhibit

N

BN.

More

specifically, Plaintiff seeks declaration and determination by
the Court as to whether the actions of Defendant Brad Edwards are
excluded

pursuant

to

the

language

on

page

14,

section

2-

Exclusions 1. Coverage L, as previously stated in paragraph 6 of
this Complaint.
WHEREFORE, Plaintiff requests judgment as follows:
1.

For a declaration that Plaintiff has no duty to

defend Defendant Brad Edwards in the law suit brought against him
by Defendant Brandon N. Geary.
2.

That the Homeowner's Policy provides no coverage

and Plaintiff has no duty or obligation to pay Defendant Brad

3

Edwards for any judgment against him in relation to the law suit
filed by Defendant Brandon N.
3.

Geary.

For Plaintiff's reasonable attorneys fees and costs

and expenses of this law suit.
4.

For such other and further declaratory relief and

equitable relief as the Court deems just and proper.
DATED this ]J^1 day of September, 1990.
HANSON, EPPERSON & SMITH

T^CL^ A ~T
LOWELL V. SMITH
PAUL H. MATTHEWS
Attorneys for the Plaintiff
Plaintiff's Address:
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C E R T I F I C A T E

I, the undersigned, do hereby certify that I am custodian
of the records pertaining to the issuance of policies by the
Utah Division of State Farm Fire and Casualty Company of
Greeley, Colorado.
Based on our available records, I further certify that
the attached Coverage Summary dated September 24, 1990 represents
a true copy of the policy provisions and coverages as of June 9,
1989 for Policy #44-62-5229-0 issued to Merlin L. and Patsy I.
Edwards of 1329 West 570 North, Clinton, Utah 84015-9393.

Paul Flot
Underwriting/Operations Supt.

STATE OF COLORADO
COUNTY OF WELD
Subscribed and sworn to before me this twenty-fourth day
of September, 1990.

Vicki K~ Hughes
Notary Public
MY COMMISSION EXPIRES:
August 21, 1991

J

30o* 8¥i. AVENUE
GREELEY, COLORADO

80638

1309-V*
INSURED

MORTGAGEE

EDWARDS, MERLIN L S PATSY I
1329 W 570 N
CLINTON UT 8^015-9393

FLEET MORTGAGE CORP
AND/OR ASSIGNS
PO BOX 316
MILWAUKEE WI 53201-0316
LOAN #5183861

HOMEOWNERS POLICY - EXTRA FORM 5
MJTOMATIC RENEWAL If the POLICY PERIOD Is shown as 12 months, this policy will be renewed automatically subset to the premiums, rules and forms in effect for each succeeding policy period, if this policy is terminated, we will
live you and the Mortgagee/Lienholder written notice in compliance with the policy provisions or as required by law.
DLICY PERIOD:
12 MONTHS
THE POLICY PERIOD BEGINS AND ENDS AT 12:01 AM
FFECTIVE DATE:
06-09-89
STANDARD TIME AT THE RESIDENCE PREMISES
XPIRATION DATE: 06-09-90
OCATION OF RESIDENCE PREMISES
SAME AS MAILING ADDRESS

OiVbRAGtb li, WUWtKlV
SECTION I
DWELLING
DWELLING EXTENSION
PERSONAL PROPERTY
LOSS OF USE
SECTION II
PERSONAL LIABILITY
CEACH OCCURRENCE)
DAMAGE TO PROPERTY OF OTHERS
MEDICAL PAYMENTS TO OTHERS
CEACH PERSON)

LiMiib aLIABILITY
$
70,600
$
7,060
$
52,950
ACTUAL LOSS
SUSTAINED
$

100,000

$

500

$

1,000

:

1NFLAI1UN CUVfckAGE INULA:

DEDUCTIBLES: - SECTION I $100

IN CASE OF LOSS UNDER THIS
POLICY, THE DEDUCTIBLES WILL BE
APPLIED PER OCCURRENCE AND WILL
BE DEDUCTED FROM THE AMOUNT OF
THE LOSS. OTHER DEDUCTIBLES MAY
APPLY - REFER TO POLICY.

POLICY PREMIUM

ORMS, OPTIONS 6 ENDORSEMENTS
EXTRA FORM
FP-7195
WORKER COMP
FE-7502
AMENDATORY END
FE-7264

110.0

238.00

DISCOUNT APPLIED*.
NEW HOME

OTHER LIMITS AND EXCLUSIONS MAY APPLY — REFER TO YOUR POLICY,

PREPARED
09-24-90
FP-7001.4C
OUR POLICY CONSISTS OF THIS PAGE, ANY ENDORSEMENTS
VND THE POLICY FORM. PLEASE KEEP THESE TOGETHER.

COUNTERSIGN ^rfm&tz-

BY

^MM^/

,

zi

AGENT

GUARANTEED REPLACEMENT
COST - DWELLING

STATI FARM

FP-7195
(6/86)

YOUR
STATE FARM
HOMEOWNERS EXTRA
POLICY

TABLE OF CONTENTS
DECLARATIONS
Your Name!
Location 'of Your Residence
PolifYjPeriod
Coverages
Limits of Liability
Deductibles
Begins.on Page
AGREEMENT

1

DEFINITIONS

1

SECTION I - YOUR PROPERTY
COVERAGES'
Coverage A - Dwelling
Coverage B - Personal Property
Coverage C - Loss of Use
Additional Coverages
Inflation Coverage
Guaranteed Extra Coverage
'LOSSES INSURED
LOSSES NOT INSURED
CONDITIONS

2
2
2
4
4
6
6"
7
9
11

SECTION II - YOUR LIABILITY
COVERAGES
Coverage L - Personal Liability
Coverage M - Medical Payments to Others
EXCLUSIONS
ADDITIONAL COVERAGES
CONDITIONS

13
13
14
t4
16
17

SECTION I AND II - CONDITIONS

18

OPTIONAL PROVISIONS

19

FP-7195
(6/86)
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And also.
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Copyright Insurance Services Office. 197S, 1977.
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NEEMENT

You agree to pay premiums when due and comply with the '
DE

*llMITIONS

"You" and "your" mean the "named insured" shown in \ \
Declarations. Your spouse is included if a resident of yout
household. "We", "us" and "our" mean the Company shovy^
in the Declarations.
Certain words and phrases are defined as follows:

with respect to any vehicle to which this policy ap.
plies, any person while engaged in your employment
or the employment of a person included in 4.a. or
4.b.
5. "insured location" means:

1. "bodily injury" means bodily harm, sickness or disease
This includes required care, loss of services and deatfj
resulting therefrom. Bodily injury does not include arty
of the following which are communicable: diseas^
bacteria, parasite, virus, or other organism, any of
which are transmitted by any insured to any other pe^
son. It also does not include the exposure to any s u ^
disease, bacteria, parasite, virus, or other organism by
any insured to any other person.

a. theresidencepremises;
b. the part of any other premises, other structures an<j
grounds used by you as a residence. This include^
premises, structures and grounds you acquire while
this policy is in effect for your use as a residence;
c. any premises used by you iWonnection with the
premises included in S.a. or 5.b.?'

2. "business" means a trade, profession or occupation
This includes farming.
3. "Declarations" means the policy Declarations, any
amended Declarations, the most recent renewal notice
or certificate, an Evidence of Insurance form or any
endorsement changing any of these.
4. "insured" means you and, if residents of your houseN
hold:
a. your relatives;
b. any other person under the age of 21 who is in th^
care of a person described above.
Under Section II, "insured" also means:
c. with respect to animals or watercraft to which thi^
policy applies, the person or organization legally
responsible for them. However, the animal o*
watercraft must be owned by you or a person inN
eluded in 4.a. or 4.b. A person or organization usin^
or having custody of these animals or watercraft i^
the course of a business, or without permission Of
the owner is not an insured;

FP-7195
(6/86)

d. any part of a premises not owned by an insured but
where an insured is temporarily residing;
e. vacant land owned by or rented to an insured. This
does not include farm land;
f. land owned by or rented to an insured on which a
one or two family dwelling is being constructed as
a residence for an insured;
g. individual or family cemetery plots' or burial vaults
of an insured;
h. any part of a premises occasionally rented to an
insured for other than business purposes;
i.

500 acres or less of farm land (without buildings)
rented to others.

6. "motor vehicle", when used in Section II of this policy,
means:
a. a motorized land vehicle designed for travel on
public roads or subject to motor vehicle registration.
A motorized land vehicle in dead storage on an insoredbest/oo/snotamotor
vehido;

Printed in U.S.A.

a trailer or semi-trailer designed for travel on public
roads and subject to motor vehicle registration. A
boat camp, home or utility trailer not being towed
by or carried on a vehicle included in 6.a. is not a
motor vehicle;

larb. property damage
during the policy period. Repeated or continuous exports sure to the same general conditions «s considered to be
-mono occurrence.
8.. "property damage" means physical damage to or destruction of tangible property, including loss of use of
.this property. Theft or conversion of property by an insured is not considered to be property damage.

a motorized golf cart, snowmobile, or other motorized land vehicle owned by an insured and designed
for recreational use off public roads, while off an
insured location. A motorized golf cart while used
for golfing purposes is not a motor vehicle;

9! "residence employee" means an employee of an insured who performs duties, including household or domestic services, in connection with the maintenance or
use of the residence premises. This includes employees who perform similar duties elsewhere for you. This
does not include employees while performing duties in
connection with the business of an insured.

a motorized bicycle, tricycle or similar type of
equipment owned by an insured while off an insured location;,
any vehicle while being towed by or carried on a
vehicle included in 6.a., &.b.. 6.c, or 6.d.
ccurrence", when used in Section II of this policy,
ians an accident, including exposure to conditions,
lich results in:

10. "residence premises" means the one, two, three or
four-family dwelling, other structures, and grounds or
that part of any other building where you reside and
'which is shown in the Declarations.

- bodily injury; or

SECTION I - COVERAGES
RAGE A - DWELLING

clear space. Structures connected to the dwelling by
only a fence, utility line, or similar connection are considered to be other structures.

* cover:
the dwelling used principally as a private residence
on the residence premises shown in the Declarations. This includes structures attached to the
dwelling;

We do not cover other structures:
a. not permanently attached to or otherwise forming
a part of the realty;

materials and supplies located on or adjacent to the
residence premises for use in the construction,
alteration or repair of the dwelling or other structures on the residence premises;

b. used in whole or in part for business purposes; or
c. rented or held for rental to a person not a tenant
of the dwelling, unless used solely as a private garage.

wall-to-wall carpeting attached to the dwelling on
the residence premises; and

COVERAGE B - PERSONAL PROPERTY

outdoor antennas.

L

:ept as specifically provided in SECTION I. ADDIDNAL COVERAGES, for Land, we do not cover land
any costs required to replace, rebuild, stabilize or
lerwise restore the land.
veiling Extension. We cover other structures on the
sidence premises, separated from the dwelling by

2

We cover personal property owned or used by an insured while it is anywhere in the world. This includes
structures not permanently attached to or otherwise
forming a part of the realty. At your request, we will
cover personal property owned by others while the
property is on the part of the residence premises occupied exclusively by an insured. At your request, we
will also cover personal property owned by a guest or a

FORM 5

residence employee, while the property is in any other
residence occupied by an insured.
We cover personal property usually situated at an
insured's residence, other than the residence premises, for up to $1,000 or 10% of the Coverage B limit,
whichever is greater. This limitation does not apply to
personal property in a newly acquired principal residence for the first 30 days after you start moving the
property there. If the residence premises is a newly
acquired principal residence, personal property in your
immediate past principal residence is not subject to this
limitation for the first 30 days after the inception of this
policy.
Special Limits of Liability. These limits do not increase the Coverage B limit. The special limit for each
of the following categories is the total limit for each
loss for all property in that category.
a. $200 on money, bank notes, coins and medals.
b. $200 on property used or intended for use in a
business, other than electronic data processing
equipment or the recording or storage media used
with that equipment.
c. $1,000 on securities, checks, cashier's checks,
traveler's checks, money orders and other negotiable instruments, accounts, deeds, evidences of
debt, letters of credit, notes other than bank notes,
manuscripts, passports, tickets and stamps.
d. $1,000 on watercraft of all types and outboard motors, including their trailers, furnishings and equipment.
e. $1,000 on trailers not used with watercraft.
f.

$2,000 for loss by theft of firearms and related
equipment.

pose of repair, servicing or temporary use. An insured student's equipment and media are covered
while at a residence away from home.
i.

$2,500 on any one article and $10,000 in the aggregate for loss by theft of Oriental rugs. Oriental rugs
are any handwoven silk or wool rug, carpet,
tapestry, wall-hanging or other similar article,
whose principat value is derived from its color, design, quality of wool or silk, quality of weaving,
condition and age. Oriental rugs include but are not
limited to Persian (Iranian). Turkish, Caucasian and
Turkoman, Chinese and Indian rugs.

See ADDITIONAL COVERAGES for special limits on
jewelry, watches, fur garments and garments trimmed
with fur, precious and semi-precious stones, gold other
than goldware, silver other than silverware, and
platinum.
2. Property Not Covered. We do not cover:
a. articles separately described and specifically insured in this or any other insurance;
b. animals, birds or fish;
c. any engine or motor propelled vehicle or machine,
including the parts, designed for movement on land.
We do cover those used solely for the service of the
insured location and not licensed for use on public
highways;
d. devices or instruments for the recording or reproduction of sound permanently installed in an engine
or motor propelled vehicle. We do not cover tapes,
wires, records or other mediums that may be used
with these devices or instruments while in the vehicle;
e. aircraft and parts;

{j. $2,500 for loss by theft of silverware and goldware.

L

h- $3,000 on electronic data processing equipment and
the recording or storage media used with that
equipment. There is no coverage for said equipment
or media while located away from the residence
premises except when said equipment or media are
removed from the residence premises for the pur-

g. property regularly rented or held for rental to others
by an insured. This exclusion does not apply to
property of an insured in a sleeping room rented to
others by an insured;

property of roomers, boarders and* other tenants,
except property of roomers and boarders related to
an insured;

FORM 5

iroperty rented or held for rental to others away
rom the residence premises;

We do not cover loss or expense due to cancellation of
a lease or agreement.

iny citizens band radios, radio telephones, radio
ransceivers, radio transmitters, radar detectors,
intennas and other similar equipment. This exclusion applies only while the property is located in or
jpon an engine or motor propelled vehicle, whether
attached or not;

ADDITIONAL COVERAGES
1. Debrjs Removal. We will pay the reasonable expenses
you incur in the removal of debris of covered property
when coverage is afforded for the peril causing the loss.
This expense is included in the limit applying to the
damaged property. When the amount payable for the
property damage plus the debris removal expense exceeds the limit for the damaged property, an additional
'5% of that limit is available for debris removal exoense.

sooks of account, abstracts, drawings, card index
systems and other records. This exclusion does not
apply to film. tape. disc. drum, cell and other magnetic recording or storage media for electronic data
processing. We will cover the cost of blank books,
cards or other blank material plus the cost of labor
you incur for transcribing or copying such records;

2. Reasonable Repairs. If damage is caused by a Loss
Insured, we will pay the reasonable cost you incur of
repairing damage to covered property to protect the
property from further damage or loss. This coverage
does not increase the limit applying to the property being repaired.

recording or storage media for electronic data
processing that cannot be replaced with other of
like kind and quality on the current retail market.

3. Trees^ Shrubs and Other Plants. We cover outdoor
trees, shrubs, plants or lawns, on the residence
premises, for loss caused by the following: Fire or
lightning, Explosion. Riot or civil commotion. Aircraft.
Vehicles not owned or operated by a resident of the
residence premises, Vandalism or Malicious Mischief
or Theft. The limit for this coverage, including the removal of debris, shall not exceed 5% of the limit applying to the dwelling. We will not pay more than $500 for
any one outdoor tree, shrub or plant, including debris
removal expense. This coverage may increase the limit
otherwise applicable. We do not cover property grown
for business purposes.

AGE C - LOSS OF USE
litional Living Expense. If a Loss Insured causes
residence premises to become uninhabitable, we
*r the necessary increase in cost to maintain your
idard of living. Payment is for the shortest time reed (a) to repair or replace the premises or (b) for
r household to settle elsewhere, but not to exceed
nonths. This period of time is not limited by the exition of this policy.
r Rental Value. If a Loss Insured causes that part
he residence premises rented to others or held for
tal by you to become uninhabitable, we cover its fair
tal value. Payment shall be for the shortest time rered to repair or replace the part of the premises
ted or held for rental but not to exceed 12 months.
s period of time is not limited by expiration of this
icy. Fair rental value shall not include any expense
t does not continue while that part of the residence
imises rented or held for rental is uninhabitable.

4. Fire Department Service Charge. We will pay up to
$500 for your liability assumed by contract or agreement
for fire department charges. This means charges incurred when the fire department is called to save or
protect covered property from a Loss. Insured. No
deductible applies to this coverage. This coverage may
increase the limit otherwise applicable.

ihibited Use. If a civil authority prohibits your use
the residence premises because of direct damage
a neighboring premises by a Loss Insured, we cover
t resulting Additional Living Expense and Fair Rental
lue. Coverage is for a period not exceeding two
eks while use is prohibited.

5. Property Removed. Covered property, while being removed from a premises endangered by a Loss Insured,
js covered for direct loss from any cause. This coverage
also applies to the property for up to-30 days while removed. We will also pay for reasonable expenses incurred by you for the removal and return of the covered

4;
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property. This coverage does not increase the limit applying to the property being removed.
6. Credit Card, Bank Fund Transfer Card, Forgery and
Counterfeit Money.

caused by a Loss Insured and the power source away

a. We will pay up to $1,000 for:

from the residence premises must remain energized.
This,coverage does not increase the limit applying to
the damaged property.

(1) the legal obligation of an insured to pay because of the theft or unauthorized use of credit
cards and bank fund transfer cards issued to or
registered in an insured's name. If an insured
has not complied with all terms and conditions
under which the cards are issued, we do not
cover use by an insured or anyone else;

8. Refrigerated Products. Coverage B is extended to
cover the contents of deep freeze or refrigerated units
on the residence premises for loss due to power failure or mechanical failure. If mechanical failure or power
failure is known to you, all reasonable means must be
used to protect the property insured from further damage or this coverage is void. Power failure or mechanical failure shall not include:

(2) loss to an insured caused by forgery or alteration of any check or negotiable instrument;
and

a. removal of a plug from an electrical outlet; or

(3) loss to an insured through acceptance in good
faith of counterfeit United States or Canadian
paper currency.

b. turning off an electrical switch unless caused by a
Loss Insured.

No deductible applies to this coverage.
We will not pay more than the limit stated above for
forgery or alteration committed by any one person.
This iimit duplies wheo the forpejy or aJteratioj) javoWes one or more 'instrument'in the same toss.
b. We do not cover loss arising out of business pursuits or dishonesty of an insured.
c

7. Power Interruption. We cover loss caused directly or
indirectly by a change of temperature which results
from power interruption that takes place on the residence premises. The power interruption must be

Defense:

This coverage does not increase the limit applying to
the damaged property.
9. Arson Reward. We will pay $1,000 for information
which leads to an arson conviction in connection with a
fire loss to property covered by this policy. This coverage may increase the limit otherwise applicable. However, the $1,000 limit shall not be increased regardless
of the number of persons providing information.
10 Jewelry and Furs. Jewelry, watches, fur garments and
garments trimmed with fur, precious and semi-precious
stones, gold other than goldware, silver other than
silverware, and platinum are insured for accidental direct physical loss or damage.

(1) We may make any investigation and settle any
claim or suit that we decide is appropriate. Our
obligation to defend claims or suits ends when
the amount we pay for the loss equals our limit
of liability.

We do not cover loss or damage caused by mechanical
breakdown, wear and tear, gradual deterioration, insects, vermin, inherent vice, or seizure or destruction
under quarantine or customs regulations.'

(2) If claim is made or a suit is brought against an
insured for liability under the Credit Card or
Bank Fund Transfer Card coverage, we will
provide a defense. This defense is at our- expense by counsel of our choice.

In addition to limitations and exclusions otherwise applicable, the following also apply:

(3) We have the option to defend at our expense
an insured or an insured's bank against any
suit for the enforcement of payment under the
Forgery coverage.

a^our limit for loss by any Coverage B peril except
G theft shall be the limit stated in the Declarations
for Coverage B, plus $2,500;

5
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f.

mit for loss by theft and any covered peril; exthose in item a., shall be $1,000 on any one
e and $2,500 in the aggregate.
e will pay up to $10,000 for the cost required
:e, rebuild, stabilize or otherwise restora the
essary to support the insured dwelling sustainrered loss. This may increase the limit applying
operty.

use of defective material or methods in construction, remodeling or renovation if the collapse
occurs during the course of the construction, remodeling or renovation.

Loss to an awning, fence, patio, pavement, swimming
pool, underground pipe, flue, drain, cesspool, septic
tank, foundation, retaining wall, bulkhead, pier, wharf
or dock is riot included under items b., c , d., e., and f.
unless the loss is a direct result of the collapse of a
building.

c Action. We' cover direct physical loss- to a
building or covered property contained m a
resulting from the eruption of a volcano when
is directly and immediately caused by:

Collapse does not include settling, cracking, shrinking,
bulging or expansion.
This coverage does not increase the limit applying to
the damaged property.

anic blast or airborne shock waves;
dust or particulate matter; or

INFLATION COVERAGE

flow.

The limits of liability shown in the Declarations for Cover-'
ages A and B will be increased at the same rate as the increase in the Inflation Coverage Index shown in the
Declarations.

also pay for the removal of that ash, dust or
ate matter which has caused direct physical loss
vered building or covered property contained in
ng.

To find the limits on a given date:
more volcanic eruptions that occur within a
period shall be considered one volcanic
n.

1. divide the Index on that date by the Index as of the effective date of this Inflation Coverage provision; then

iverage does not increase the limit applying to
naged property.

2. multiply the resulting factor by the limits of liability for
Coverages A and B separately.

se. We insure for direct physical loss to covered
ty involving collapse of a building or any part of
ing caused only by one or more of the following:

The limits of liability will not be reduced to less than the
amounts shown in the Declarations.
If during the term of this policy, the Coverage A limit of liability is changed at your request, the effective date of this
Inflation Coverage provision is changed to coincide with the
effective date of such change.

rils described in SECTION I - LOSSES INIRED, COVERAGE B - PERSONAL PROP[TY. These perils apply to covered building and
rsonal property for loss insured by this additional
verage;

GUARANTEED EXTRA COVERAGE

sight of contents, equipment, animals or people;

We will settle covered losses to the dwelling under Coverage A and other building structures under Dwelling Extension at replacement cost without regard to.the limit of
liability, subject to the Loss Settlement provisions in
SECTION I - CONDITIONS.

eight of ice. snow, sleet or rain which collects on
roof; or

Except as specifically provided in SECTION I, ADDITIONAL COVERAGES, for Land, we will not pay for land

iden decay;
Jden insect or vermin damage;

6
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or any costs required to replace, rebuild, stabilize or otherwise restore land.
Report Increased Values.
You must notify us within 90 days of the stgrt of any new
building valued at $5,000 or more or any additions to or re-

modeling of buildings which increase their values by $5,000
or mora and pay any additional premium due for the increase in value. If you fail to notify us within 90 days, our
payment will not exceed the limit of liability applying to the
building. See SECTION I - CONDITIONS - Loss Settlement for additional provisions.

S E C T I O N I - LOSSES I N S U R E D
COVERAGE A - DWELLING
We insure for accidental direct physical loss to the property
described in Coverage A, except as provided in
SECTION I - LOSSES NOT INSURED.
COVERAGE B - PERSONAL PROPERTY
We insure for accidental direct physical loss to property
described in Coverage B caused by the following perils, except as provided in SECTION I - LOSSES NOT
INSURED:
t. Fire or lightning.
2. Windstorm or hail. This peril does not include loss to
property contained in a building caused by rain, snow,
sleet sand or dust. This limitation does not apply when
the direct force of wind or hail damages the building
causing an opening in a roof or wall and the rain, snow,
sleet sand or dust enters through this opening.
This peril includes loss to watercraft of all types and
their trailers, furnishings, equipment, and outboard
motors, only while inside a fully enclosed building.

9. Theft including attempted theft and loss of property
from a known location when it is probable that the
property has been stolen.
This peril does not include:
a. loss of a precious or semi-precious stone from its
setting;
b. loss caused by theft:
(1) committed by an insured or by any other person
regularly residing on the insured location.
Property of a student who is an insured is covered while located at a residence away from
home, if the theft is committed by a person who
is not an insured;
(2) in or to a dwelling under construction or of materials and supplies for use in the construction
until the dwelling is completed and occupied;
or
(3) from the part of a residence premises rented
to others:
(a) caused by a tenant members of the tenant's household, or the tenant's employees;

3. Explosion.
4. Riot or civil commotion.
5. Aircraft, including
spacecraft.

self-propelled

missiles

and

6. Vehicles.

(b) of money, bank notes,^bullion, gold,
goldware, silver, silverware, pewterware,
platinum, coins and medals;

This peril does not include loss caused by smoke from
agricultural smudging or industrial operations.

(c) of securities, checks, cashier's checks,
traveler's checks, money orders and other
negotiable instruments, accounts, deeds,
evidences of debt, letters of credit, notes
other than bank notes, manuscripts, passports, tickets and stamps; or

8. Vandalism or malicious mischief, meaning only
willful and malicious damage to or destruction of property.

(d) of jewelry, watches, fur garments and garments trimmed with fur, precious and semiprecious stones;

7. Smoke, meaning sudden and accidental damage from
smoke.
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;s caused by theft that occurs awav from the
sidence premises of:

surface water which is drained from the foundation
area; or

property while at any other residence owned,
rented to, or occupied by an insured," except
while an insured is temporarily residing there.
Property of a student who is an insured is covered while at a residence away from home;

'caused by or resulting from continuous or repeated
'seepage or leakage of water or steam which occurs
over i period of time and results in deterioration,
rust mold, or wet or dry rot.
13. Sudden and accidental tearing asunder; cracking,
burning or bulging of a steam or hot water heating
system, an air conditioning or automatic fire protective
sprinkler system, or an appliance for heating water.

watercraft of all types, including their furnishings, equipment and outboard motors; or
trailers and campers designed to be pulled by
or carried on a vehicle.

This peril does not include loss:
JEL .causea oy or resulting rrom freezing;

the residence premises-is a newly acquired
ncipal residence, property in the immediate past
ncipal residence shall not be considered property
ray from the residence premises for the first 30
ys after the inception of this policy.

b. caused by or resulting from continuous or repeated
seepage or leakage of water or steam which occurs
over a period of time and results in deterioration,
rust, mold, or wet or dry rot.

g objects. This peril does not include loss to
ty contained in a building unless the roof or an
)r wall of the building is first damaged by a falling
Damage to the falling object itself is not in-

14. Freezing of a plumbing, heating, air conditioning or automatic fire protective sprinkler system, or of a household appliance.
This peril does not include loss on the residence
premises while the dwelling is vacant, unoccupied or
being constructed, unless you have used reasonable
care to:

it of ice, snow or sleet which causes damage
perty contained in a building.

a

in and accidental discharge or overflow of
or steam from within a plumbing, heating, air
ioning or automatic fire protective sprinkler sysr from within a household appliance.

maintain heat in the building; or

h. shut off the water supply and drain the system and
appliances of water.

used by or resulting from freezing;

15., Sudden and accidental damage to electrical appliances, devices, fixtures and wiring from an increase or
decrease of electrical currents artificially generated.
There is no coverage for loss to a tube, transistor, wafer, card, chip, integrated circuit or similar electronic
circuitry and components.

used by or resulting front water which backs up
rough sewers or drains or water which enters into
d overflows from within a sump pump, sump pump
HI or other type system designed to remove sub-

16. Breakage of glass, meaning damage to personal
property caused by breakage of glass which is a part
of a building on the residence premises. There is no
coverage for loss or damage to the glass.

eril does not include loss:
the system or appliance from which the water or
sam escaped;

*
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SECTION I ^
(2) interest of the insured and all others in the1
property involved and all encumbrances on the

I. Insurable Interest and Limit of Liability. Even r
more than one person has an insurable interest in thP

(3) other insurance which may cover the loss;

a. to the insured for an amount greater than tfe

[4) changes in title or occupancy of the propertV
(during the term nf this policy;

insured's interest; nor
>
I

for more than the applicable limit of liability.

[5) specifications of any damaged building and d0'
tailed estimates for repair of the damage;

Your Duties After Loss. After a loss to which this if*"
surance may apply, you shall see that the following d^"
ties are performed:

[6) an inventory of damaged or stolen person^'
property described in 2.C.;

a. give immediate notice to us or our agent Also notiW
the police if the loss is caused by theft Also noti^
the credit card company or bank if the loss involv0s
a credit card or bank fund transfer card;

(7) receipts for additional living expenses incurred
and records supporting the fair rental valu^
Joss:

b. protect the property from further damage or los*'
make reasonable and necessary repairs required 1°
protect the property, keep an accurate record (r
repair expenditures;

(8) evidence or affidavit supporting a claim und£r
the Credit Card, Bank Fund Transfer Card, For
gery and Counterfeit Money coverage, statin^
the amount and cause of loss.

c. prepare an inventory of damaged or stolen person**1
property. Show in detail the quantity, description

3. Loss Settlement. Covered property losses are settle**
as follows:
a. \X) The following personal property at actual ca$*
value at the time of loss:

inventory all bills, receipts and related document
that substantiate the figures in the inventory;

(a) antiques, fine arts, painting, statuary aft"
similar articles which by their inherent n#'
ture cannot be replaced with new articles;

d. as often as we reasonably require:
(1) exhibit the damaged property;

(b) articles whose age or history contribute
substantially to their value including, b ^
not limited to, memorabilia/souvenirs aA"
collectors items;

(2) provide us with records and documents we (e'
quest and permit us to make copies;
(3) submit to examinations under oath and st*"'
scribe the same; and

(c) property not useful for its intended purpose

5

(4) produce employees, members of the insured
household or others for examination under 03*"
to the extent it is within the insured's poW*r
to do so;

(2) We will not pay:
(a) an amount exceeding that necessary to r*'
pair or replace the property; or
(b) an amount in excess of the limit of liability
applying to the property.

e. submit to us, within 60 days after the loss, yO*^
signed, sworn proof of loss which sets forth, to tfte
best of your knowledge and belief:

b. Other personal property and carpeting, domestic
appliances, awnings and outdoor antennas wheth£r

(1) the time and cause of loss;
11
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or not attached to buildings at replacement cost
without deduction for depreciation, subject to the
following'

any additional liability on a replacement cost
basis.
4. Loss to a Pair or Set. In case of loss to a pair or set
we may elect to:

tt) We will pay the cost of repair or replacement
but not exceeding the smallest of the following

a. repair or replace any part to restore the pair or set
to its value before the loss; or

amounts:

(a) replacement cost at time of loss;

b. pay the difference between actual cash value OT xne
property before and after the loss.

(by the full cost of repair:

5. Glass Replacement. Loss for damage to glass caused
by a Loss Insured shall be settled on the basis of replacement with safety glazing materials when required
by ordinance or law.

(c) any special limit of liability described in the
policy; or
(d) any applicable Coverage A or. Coverage B
limit of liability.

6. Appraisal. If you and we fail to agree on the amount
of loss, either one can demand that the amount of the
loss be set by appraisal. If either makes a written demand for appraisal, each shall select a competent independent appraiser. Each shall notify the other of the
appraiser's identity within 20 days of receipt of the
written demand. The two appraisers shall then select a
competent, impartial umpire. If the two appraisers are
unable to agree upon an umpire within 15 days, you or
we can ask a judge of a court of record in the state
where the residence premises is located to select an
umpire. The appraisers shall then set the amount of the
loss. If the appraisers submit a written report of an
agreement to us, the amount agreed upon shall be the
amount of the loss. If the appraisers fail to agree within
a reasonable time, they shall submit their differences
to the umpire. Written agreement signed by any two of
these three shall set the amount of the loss. Each appraiser shall be paid by the party selecting that appraiser. Other expenses of the appraisal and the
compensation of the umpire shall be paid equally by you
and us.

(2) Loss to property not repaired or replaced within
one year after the loss will be settled on an actual cash value basis.
Buildings under Coverage A and other structures
under Dwelling Extension at replacement cost witho u t deduction for depreciation, subject to the following:
(1) We will not pay more than the $10,000 limit on
Land as provided in SECTION I, ADDITIONAL
COVERAGES.
(2) We will pay the cost of repair or replacement
without deduction for depreciation, but not exceeding the smaller of the following amounts:
(a) the replacement cost of that part of the
building damaged for equivalent construction and use on the same premises; or
(b) the amount actually and necessarily spent
to repair or replace the damaged building.
(3) We will pay the actual cash value of the damage
to the buildings or other structures, up to the
policy limit, until actual repair or replacement is
completed.

7. Other Insurance. If a loss covered by this policy is also
[Covered by other insurance, we will pay only our share
o^ the loss. Our share is the proportion of the loss that
.the applicable limit under this policy bears to the total
amount of insurance covering the loss.

(4) You may disregard the replacement cost loss
settlement provisions and make claim under this
policy for loss or damage to buildings or other
structures on an actual cash value basis and
then make claim within 180 days after loss for

8. Stiit Against Us. No action shall be brought unless
there has been compliance with the policy provisions.
The action must be started within one year after the
date of loss or damage.

12
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Sh J)ur Option. We may repair or replace any part of the
property damaged or stolen with equivalent property.
Any property we pay for or replace becomes our property.
10. Loss Payment. We will adjust all hfsses with you. We
will pay you unless some other person is named in the
policy or is legally entitled to receive payment. Loss will
be^ payable 60 days after we receive your proof of loss
and:
a. reach agreement with you;
b. there is an entry of a final judgment; or
c. there is a filing of an appraisal award with us.
11. Abandonment of Property. We need not accept any
property abandoned by an insured.
12. Mortgage Clause. The word "mortgagee" includes
trustee:
a. If a mortgagee is named in this policy; any loss
payable under Coverage A shall be paid to the
mortgagee and you, as interests appear. If more
than one mortgagee is named, the order of payment
shall be the same as the order of precedence of the
mortgages.
tr~ If we deny your claim, that denial shall not apply to
a valid claim of the mortgagee, if the mortgagee:
(1) notifies us of any change in ownership, occupancy or substantial change in risk of which the
mortgagee is aware;
(2) pays any premium due under this policy on demand if you have neglected to pay the premium;

(3) submits a signed, sworn statement of loss
within 60 days after receiving notice from us of
your failure to do so. Policy conditions relating
to Appraisal. Suit Against Us and Loss Payment
apply to the mortgagee
c. If this policy is cancelled by us, the mortgagee shall
be notified at least 10 davs before the date cancellation takes effect
d. If we pay the mortgagee for any loss and deny payment to vou:
(1) we are subrogated to all the rights of the
mortgagee granted under the mortgage on the
property; "or
(2) at our option, we may pay to the mortgagee the
whole principal on the mortgage plus any accrued interest. In this event, we shall receive a
full assignment and transfer of the mortgage
and all securities held as collateral to the mortgage debt.9
e. Subrogation shall not impair the right of the
mortgagee to recover the full amount of the
mortgagee's claim.
13. No Benefit to Bailee. We will not recognize an assignment or grant coverage for the benefit of a person
or organization holding, storing or transporting property
for a fee. This applies regardless of any other provision
of this policy.
14. Intentional Acts. If you or any person insured under
this policy causes or procures a loss to property covered
under this policy for the purpose of obtaining insurance
benefits, then this policy is void and we will not pay you
or any other insured for this loss.

S E C T I O N II - LIABILITY. C O V E R A G E S
COVERAGE L - PERSONAL LIABILITY
If a claim is made or a suit is brought against an insured for
damages because of bodily injury or property damage to
which this coverage applies, caused by an occurrence, we
will:
1. pay up to our limit of liability for the damages for which
the insured is legally liable; and

24Q provide a defense at our expense by .counsel of our
.ichoice. We may make any investigation and settle any
1daim or suit that we decide is appropriate. Our obligation to defend any claim or suit ends when the
^mount we pay for damages, to effect settlement or
^atisfy a judgment resulting from the occurrence,
rgquals our limit of liability.
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1RAGE M - MEDICAL PAYMENTS TO OTHERS

a. arises out of a condition on the insured location
or the ways immediately adjoining;

rill pay the necessary medical expenses incurred or
ally ascertained within three years1 from the date of
:ident causing bodily injury. Medical expenses means
nable charges for medical, surgical x-ray, dental,
lance, hospital, professional nursing, prosthetic deand funeral services. This coverage applies only:

b. is caused by the activities of an insured;
c. is caused by a residence employee in the course
of the residence employee's employment by an
insured; or
d. is caused by an animal owned by or in the care of
an insured; or

a person on the insured location with the permison of an insured;

3. to a residence employee if the occurrence causing
bodily injury occurs off the insured location and
arises out of or in the course of the residence employee's employment by an insured.

a person off the insured location, if the bodily in-

nr:
SECTION II

EXCLUSIONS

iverage L and Coverage M do not apply to:

(4) when the dwelling on the residence premises
is a two, three or four-family dwelling and you
occupy one part and rent or hold for rental the
other part; or

bodily injury or property damage:
(1) which is either expectedjor intended by an insured; or

(5) to farm land (without buildings) not in excess
of 500 acres, rented or held for rental to others;

(2) to any person or property which is the result of
willful and malicious acts of an insured;

c

bodily injury or property damage arising out of
business pursuits of any insured or the rental or
holding for rental of any part of any premises by any
insured. This exclusion does not apply:

bodily injury or property damage arising out of
the rendering or failing to render professional services;

d. bodily injury or property damage arising out of
any premises owned or rented to any insured which
is not an insured location. This exclusion does not
apply to bodily injury to a residence employee
arising out of and in the course of the residence
employee's employment by an insured;

(1) to activities which are ordinarily incident to
non-business pursuits;
(2) with respect to Coverage L to the occasional or
part-time business pursuits of an insured who
is under 19 years of age;

e. bodily injury or property damage arising out of
the ownership, maintenance, use, loading or unloadina of:

(3) to the rental or holding for rental of a residence
of yours:

(1) an aircraft;

(a) on an occasional basis for the exclusive use
as a residence;

(2) a motor vehicle owned or operated by or
rented or loaned to any insured; or

(b) in part, unless intended for use as a residence by more than two roomers or
boarders; or

(3) a watercraft:
(a) owned by or rented to any insured if it has
inboard or inboard-outdrive motor power of
more than 50 horsepower;

(c) in part, as an office, school, studio or private garage;
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(b) owned by or rented to any insured if it is a
sailing vessel, with or without auxiliary
power. 26 feet or more in overaff fengtfi;
(c) powered by one or mor* outboard motors
with more than 25 total horsepower owned
by any insured; or
(d) designated as an airboat. air cushion, jet ski
or similar type of craft.
This exclusion does not apply to bodily injury to a
residence employee arising out of and in the
course of the residence employee's employment
by an insured. Exclusion e.(3) does not apply while
the watercraft is on the residence premises;
f.

bodily injury or property damage arising out of:
(1) the entrustment by any insured to any person;
(2) the negligent supervision by any insured of any
person;
(3) any liability
insured; or

statutorily

imposed on any

(e) any other person actually or apparently acting on behalf of any insured.
(2) any person who makes a claim because of bodily injury to any person who is in the care of any
insured because of child care services provided
by or at the direction of
(a) any insured;
(b) any employee of any insured; or
(c) any other person actually or apparently acting on behalf of any insured.
This exclusion does not apply to the occasional child
care services provided by any insured, or to the
part-time child care services provided by any insured who is under 19 years of age.
2. Coverage L does not apply to:
a. liability:

(4) any liability assumed through an unwritten or
written agreement by any insured;

/J) for your shore of any )oss assessment charged
against all members of an association of property owners; or

with regard to the ownership, maintenance or use
of any aircraft, watercraft. or motor vehicle (or any
other motorized land conveyance) which is not covered under Section II of this policy;

(2) assumed under any unwritten contract or
agreement, or by contract or agreement in connection with a business of the insured;

g. bodily injury or property damage caused directly
or indirectly by war. including undeclared war. or
any warlike act including destruction or seizure or
use for a military purpose, or any consequence of
these. Discharge of a nuclear weapon shall be
deemed a warlike act even if accidental;
h. bodily injury to you or any insured within the
meaning of part a. or b. of the definition of
insured;
i.

(b) any employee of any insured; or

the legal liability of any insured to:
(1) any person who is in the care of any insured
because of child care services provided by or at
(a) any insured;

b. property damage to property owned by any insured;
c. property damage to property rented to. occupied
or used by or in the care of any insured. This exclusion does not apply to property damage caused
by fire, smoke or explosion;
d. bodily injury to a person eligible to receive any
benefits required to be provided or voluntarily provided by an insured under a workers' compensation, non-occupational disability, or occupational
disease law;
B. bodily injury or property damage for which an
insured under this policy is aiso an insured under a
nuclear energy liability policy or would be an insured
but for its termination upon exhaustion of its limit
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of liability. A nuclear energy liability policy is a policy issued by Nuclear Energy Liability Insurance Association. Mutual Atomic Energy Liability
Underwriters. Nuclear Insurance Association of
.Canada, or any of their successors.

b., to a person eligible to receive any benefits required
to be provided or voluntarily provided under any
workers' compensation, non-occupational disability
or<occuoational disease law;
c. from nuclear reaction, radiation or radioactive contamination, all whether controlled or uncontrolled
or however caused, or any consequence of any of
these;

erage M does not apply to bodily injury:
to a residence employee if it occurs off the insured location and does not arise out of or in the
course of the residence employee's employment
by an insured;

d. to a person other than a residence employee of an
insured, regularly residing on any part of the insured location.

SECTION II - ADDITIONAL COVERAGES
er the following in addition to the limits of liability:

3. Damage to Property of Others.

im Expenses. We pay:

a. We will pay for property damage to property of
others caused by an insured.

expenses we incur and costs taxed against an insured in suits we defend;

b. We will not pay more than the smallest of the following amounts:
(1) replacement cost at the time of loss;

premiums on bonds required in suits we defend, but
not for bond amounts greater than the Coverage L
limit. We are not obligated to apply for or furnish
any bond;

(2) full cost of repair; or
(3) $500 in any one occurrence.
We will not pay for property damage.

reasonable expenses an insured incurs at our request. This includes actual loss of earnings (but not
loss of other income) up to $50 per day for aiding
us in the investigation or defense of claims or suits;

(1) if insurance is otherwise provided in this policy;
(2) caused intentionally by an insured who is 13
years of age or older;
(3) to property owned by or rented to an insured.
a tenant of an insured, or a resident in your
household; or

prejudgment interest awarded against the insured
on that part of the judgment we pay; and

(4) arising out of:

interest on the entire judgment which accrues after
entry of the judgment and before we pay or tender,
or deposit in court that part of the judgment which
does not exceed the limit of liability that applies.

(a) business pursuits;
(b) any act or omission in connection with a
premises an insured owns, rents or controls, other than the insured location; or

t Aid.Expenses. We will pay expenses for first aid
thers incurred by an insured for bodily injury covt under this policy. We will not pay for first aid to
or any other insured.

(c) the ownership, maintenance, or use of a
motor vehicle; aircraft; or watercraft. including airboat. air cushion, jet ski. sail
board or similar type watercraft.
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SECTION II

CONDITIONS

1 - Limit of Liability. The Coverage L limit is shown in the
Declarations. This is our limit for all damages from
each occurrence regardless of ^the number of
insureds, claims made or persons injured.

(1) submit a sworn statement of loss to us within
60 days after the loss; and
(2) exhibit the damaged property if within the
insured's control;

The Coverage M limit is shown in the Declarations.
This is our limit for all medical expense for bodily injury
to one person as the result of one accident.

e. the insured shall not, except at the insured's own
cost, voluntarily make payments, assume obligations or incur expenses. This does not apply to
expense for first aid to others at the time of the
bodily injury.

2. Severability of Insurance. This insurance applies
separately to each insured. This condition shall not increase our limit of liability for any one occurrence.

4. Duties of an Injured Person - Coverage M. The injured person, or, when appropriate, someone acting on
behalf of that person, shall:

3. Duties After Loss. In case of an accident or occurrence, the insured shall perform the following duties
that apply. You shall cooperate with us in seeing that
these duties are performed:

a. give us written proof of claim, under oath if required, as soon as practicable;

a. give written notice to us or our agent as soon as
practicable, which sets forth:

b. execute authorization to allow us to obtain copies
of medical reports and records; and

(1) the identity of this policy and insured;
c. submit to physical examination by a physician selected by us when and as often as we reasonably
require.

(2) reasonably available information on the time,
place and circumstances of the accident or occurrence; and

5. Payment of Claim - Coverage M. Payment under this
coverage is not an admission of liability by an insured
or us.

(3) names and addresses of any claimants and
available witnesses;
b. immediately forward to us every notice, demand,
summons or other process relating to the accident
or occurrence;

6. Suit Against Us. No action shall be brought against
us unless there has been compliance with the policy
provisions.

c. at our request, assist in:

No one shall have the right to join us as a party to an
action against an insured. Further, no action with respect to Coverage L shall be brought against us until the
obligation of the insured has been determined by final
judgment or agreement signed by us.

(1) making settlement;
(2) the enforcement of any right of contribution or
indemnity against a person or organization who
may be liable to an insured;

7; Bankruptcy of an Insured. Bankruptcy or insolvency
of an insured shall not relieve us of our obligation under this policy.

(3) the conduct of suits and attend hearings and
trials; and
(4) securing and giving evidence and obtaining the
attendance of witnesses;

8. Other Insurance - Coverage L This insurance is excess over any other valid and collectible insurance except insurance written specifically to cover as excess
over the limits of liability that apply in this policy.

d. under the coverage - Damage to Property of
Others:
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SECTION I A N D SECTION
cy Period. This policy applies only to loss under
ion I or bodily injury or property damage under
ion II which occurs during the period this policy is
feet.
cealment or Fraud, This policy is void as to you
any other insured, if you or any other insured un«
this policy has intentionally concealed or misrepreed any material fact or circumstance relating to this
ranee, whether before or after a loss.
iralization Clause. If we adopt any revision which
Id broaden coverage under this policy without adinal premium, within 60 days prior to or during the
od this policy is in effect the broadened coverage
immediately apply to this policy.
iver or Change of Policy Provisions. A waiver or
ige, of any provision of this policy must be in writing
is to be valid. Our request for an appraisal or examion shall not waive any of our rights.
icellation.
You may cancel this policy at any time by notifying
us in writing of the date cancellation is to take effect. We may waive the requirement that the notice
be in writing by confirming the date and time of
cancellation to you in writing.
We may cancel this policy only for the reasons
stated in this condition. We will notify you in writing
of the date cancellation takes effect. This cancellation notice may ba delivered to you. or mailed to
you at your mailing address shown in the Declarations. Proof of mailing shall be sufficient proof of
notice:
(1) When you have not paid the premium, we may
cancel at any time by notifying you at least 10
days before the date cancellation takes effect.
This condition applies whether the premium is
payable to us or our agent or under any finance
or credit plan.
(2) When this policy has been in effect for less than
60 days and is not a renewal with us, we may
cancel for any reason. We may cancel by noti-

- CONDITIONS
fying you at least 10 days before the date cancellation takes effect.
(3) When this policy has been in effect for 60 days
or more, or at any time if it is a renewal with us.
we may cancel:
(a) if there has been a material misrepresentation of fact which, if known to us, would
have caused us not to issue this policy; or
(b) if the risk has changed substantially since
the policy was issued.
We may cancel this policy by notifying you at
least 30 days before the date cancellation takes
effect.
(4) When this policy is written for a period longer
than one year, we may cancel for any reason at
anniversary. We may cancel by notifying you at
least 30 days before the date cancellation takes
effect.
c. When this policy is cancelled, the premium for the
period from the date of cancellation to the expiration date will be refunded. When you request cancellation, the return premium will be based on our
rules for such cancellation. The return premium may
be less than a full pro rata refund. When we cancel,
the return premium will be pro rata.
d. The return premium may not be refunded with the
notice of cancellation or when the policy is returned
to us. In such cases, we will refund it within a reasonable time after the date cancellation takes effect.

L Non-Renewal: We may elect not to renew this policy.
If we elect not to renew, a written notice will be delivered to you, or mailed to you at your mailing address
shown in the Declarations. The notice will be mailed
or delivered at least 30 days before the expiration date
of this policy. Proof of mailing shall be sufficient proof
of notice.
'. Assignment. Assignment of this policy shall not be
valid unless we give our written consent.
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premises and property of the deceased covered under this policy at the time of death;

8. Subrogation. An insured may waive in writing before
a loss all rights of recovery against any person. If not
waived, we may require an assignment of rights of recovery tot a ^oss to itoe extent that payment» roatety
us.

(1) any member of your household who is an insured at the time of your death, but only while
a resident of the residence premises; and

If an assignment is sought, an insured shall sign and
deliver all related papers and cooperate with us in a
reasonable manner.

(2) with respect to your property, the person having
proper temporary custody of the property until
appointment and qualification of a legal representative.

Subrogation does not apply under Section II to Medical
Payments to Others or Damage to Property of Others.
9. Death. If any person named in the Declarations or the
spouse, if a resident of the same household, dies:

10. Conformity to State Law. When a policy provision is
in conflict with the applicable law of the State in which
this policy is issued, the law of the State will aoolv.

a. we insure the legal representative of the deceased.
This condition applies onlv with respect to the

OPTIONAL POLICY PROVISIONS
a. to bodily injury or property damage arising out
of business pursuits of the insured in connection
with a business. This exclusion applies only if the
business is owned or financially controlled by the
insured or by a partnership of which the insured is
a partner or member;

Each Optional Provision applies only as indicated in the
Declarations.
Option Al - Additional Insured. The definition of insured
in this policy includes the person or organization named in
the Declarations as an additional insured or whose name
is on fite with us. Coverdge >s with XBSpect to:

IL to bodily injury or property damage arising out
of the rendering of or failure to render professional
services of any nature (other than teaching or
school administration). This exclusion includes but
is not limited to:

1. Section I - Coverage A;
2: Section II - Coverages L and M but only with respect to
the residence premises. This coverage does not apply
to bodily injury to an employee arising out of or in the
course of the employee's employment by the person or
organization.

<1) architectural, engineering or industrial design
services;

This option applies only with respect to the location shown
in the Declarations.

(2) medical, surgical, dental or other services or
treatment conducive to the health of persons
or animals; and

Option BU - Business Pursuits.

(3) beauty or barber services or treatment;

1. Section II applies to the business pursuits of an insured who is a:

c. to bodily injury to a fellow employee of the insured
injured in the course of employment; or

a. clerical office employee, salesperson, collector,
messenger; or

d« when the insured is a member of the faculty or
teaching staff of a school or college:

b. teacher (except college, university and professional
athletic coaches), school principal or school administrator.

(1) to bodily injury or property damage arising
out of the maintenance, use, loading or unloading of:

2. This option does not apply:
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(a) draft or saddle animals, including vehicles
for use with them; or

a. our limit for loss by any Coverage B peril except
theft is the limit shown in the Declarations for
Coverage 3. plus the aggregate limit:

(b) aircraft, motor vehicles, recreational motor vehicles or watercraft airboat air cushion, jet ski or similar type of craft;

b. our limits for loss by theft are those shown in the
Declarations for this option. These limits apply in
lieu of the Coverage B theft limit;

owned or operated, or hired by or for the insured or employer or used by the insured for
the purpose of instruction in the use thereof;
or

c. our limits for loss by any covered peril except those
in items a. and b. are those shown in the Declarations.
Option HC - Home Computer. The limit on electronic data
processing equipment and the recording or storage media
used with that equipment is increased to be the amount
shown on the Declarations for this option. There is no
coverage for said equipment or media while located away
from the residence premises except when said equipment
or media are removed from the residence premises for the
purpose of repair, servicing or temporary use. An insured
student's equipment and media are covered while at a residence away from home.

(2) Under Coverage M to bodily injury to a pupil
arising out of corporal punishment administered
by or at the direction of the insured.
i FA - Firearms. Firearms and related equipment are
i for accidental direct physical loss or damage.
nits for this option are shown in the Declarations.
st amount is the limit for any one article; the second
t is the aggregate limit for each loss.

Option 10 - Incidental Business. This option applies only
to the incidental business occupancy on file with us.

2 do not coyer loss or damage caused by:
mechanical breakdown, wear and tear, gradual deterioration;

1. Section I: COVERAGE B - PERSONAL PROPERTY is
extended to include equipment supplies and furnishings usual and incidental to this business occupancy. This does not include electronic data processing
equipment or the recording or storage media used with
that equipment or merchandise held as samples or for
sale or for delivery after sale.

insects or vermin;
any process of refinishing. renovating, or repairing;
dampness of atmosphere or extremes of temperatures;

The Option 10 limits are shown in the Declarations.
The' first limit applies to property on the residence
premises. The second limit applies to property while
off the residence premises. These limits are in addition to the $200 special limit of liability on property used
or, intended for use in a business.

inherent defect or faulty manufacture; or
rust, fouling or explosion of firearms.
s do not cover:
breakage, marring, scratching, tearing or denting
unless caused by fire, thieves or accidents toconveyances; or

2. Section II: The residence premises is not considered
business property because an insured occupies a part
of it as an incidental business.

infidelity of an insured's employees or persons to
whom the insured property may be entrusted or
rented.

3. Section II: Exclusion 1.b. of Coverage L and Coverage
M is replaced with the following:

addition to limitations and exclusions otherwise ap~
cable, the following also apply:

o-

b. bodily injury or property damage arising out of
business pursuits of an insured or the rental or
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holding for rental of any part of any premises by an
insured. This exclusion does not apply:
(1) to activities which are ordinarily incidental to
non-business pursuits or to business pursuits
of an insured which are necessary or incidental
to the use of the residence premises as an incidental business;
(2) with respect to Coverage L to the occasional or
part-time business pursuits of an insured who
is under 19 years of age;
(3) to the rental or holding for rental of a residence
of yours:
(a) on an occasional basis for exclusive use as
a residence;
(b) in part, unless intended for use as a residence by more than two roomers or
boarders; or
(c) in part, as an incidental business or private
garage;
(4) when the dwelling on the residence premises
is a two family dwelling and you occupy one part
and rent or hold for rental the other part; or
(5) to farm land (without buildings) not in excess
of 500 acres, rented or held for rental to others.
4. This insurance does not apply to:
a. bodily injury to an employee of an insured arising
out of the residence premises as an incidental
business other than to a residence employee
while engaged in the employee's employment by an
insured;

processing, computer consulting or computer pri
gramming; or
d. Jhe legal liability of any insured to:
'"" ft) any person who is in the care of any insure
because of child care services provided by or a
the direction of:
(a) any insured;
(b) any employee of any insured; or
(c) any other person actually or apparently acting on behalf of any insured.
(2) any person who makes a claim because of bodily injury to any person who is in the care of any
insured because of child care services provided
by or at the direction of:
'(a) any insured;
(b) any employee of any insured; or
(c) any other person actually or apparently acting on behalf of any insured.
Coverage M does not apply to any person indicated
in (1) and (2) above.
This exclusion does not apply to the occasional child
care services provided by any insured, or to the
part-time child care services provided by any insured who is under 19 years of age.
Option JF - Jewelry and Furs. Under SECTION I - ADDITIONAL COVERAGES, item 10. is changed as follows;
1. the "$1,000" limit is replaced with the first amount
shown in the Declarations for this option;

b. bodily injury to a pupil arising out of corporal punishment administered by or at the direction of the
insured;

2. the "$2,500" limit is replaced with the second amount'
shown in the Declarations for this option.

c. liability arising out of any acts, errors or omissions
of an insured, or any other person for whose acts
an insured is liable, resulting from the preparation or approval of data, plans, designs, opinions, re^rt&. fifttyfero*, ^ a t w a f o w * . *u^tw\*wf inspections or engineering services in the conduct of
an insured's incidental business involving data

1. Our limit for business property consisting of merchandise:

Option SA - Merchandise Samples.

a. held as samples;
b. held for sale: or
c. held for delivery after sale;

FORM 5

is the amount shown on the Declarations for this opti° n L Coverage applies only when the property is contained:

3. This limit is in addition to the Special Limit of Liability
on business property.
^
^
^ t h e f t |jmjt m
S Q _ S]iwman

a. in the described dwelling; or
b. in structures on the residence premises.

silverware and goldware is increased to be the amount
shown in the Declarations for this option.

IN WITNESS WHEREOF, this Company has executed and attested these presents; but this policy shall not be valid unless
;ountersigned by the duly authorized Agent of this Company at the agency hereinbefore mentioned.

Secretary

President

lie Board of Directors, in accordance with Article Vl(c) of this Company's Articles of Incorporation, may from time to time
istribute equitably to the holders of the participating policies issued by said Company such sums out of its earnings as in its
idgment are proper.
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EXHIBIT "C"

IN THE SECOND JUDICIAL DISTRICT COURT
IN AND FOR THE
COUNTY OF DAVIS, STATE OF UTAH

STATE FARM FIRE & CASUALTY CO.,
Plaintiff,

vs.
BRAD EDWARDS, et al.,
Defendants.

]
>

RULING ON MOTION FOR

)

SUMMARY JUDGMENT

>

CONCLUSIONS, AND DECREE

>

Civil No. 920700021

The plaintiff's motion for summary judgment was before the
Court for oral argument.

The plaintiff's position was argued by

Daniel D. Anderson and the defendants' position was argued by
Robert A. Echard.

After oral argument the Court took the motion

under advisement.
The plaintiff's motion for summary judgment is granted.
The defendant is attempting to collect through a homeowners
insurance policy.

The policy has an intentional act exclusion.

The defendant, Brad Edwards, plead

guilty

to a

negotiated

charge of aggravated assault and was sentenced to the Utah State
Prison.

He signed a "statement by defendant in advance of plea

of guilty."
therein,

The elements of aggravated

torwit,

"(1)

An

attempt,

assault were

with

unlawful

violence, to do bodily injury to another; and
causes serious bodily injury to another."
an

attorney.

He

now

says

in

his

force

or

(b) Intentionally

He was represented by

deposition

intended to scare the other party away.

detailed

that

he

only

In fact, he pointed a

shotgun and fired in the direction of Brandon N. Geary who was
hit in the face, neck, and chest with 132 pellets.
Mr.
Geary.

Edwards

plead

guilty

to

intentionally

injuring

Mr.

He cannot now explain away that plea.

Even if the fact finder believed that Mr. Edwards did not
intend

to

injure

Mr.

Geary,

the

acts

of

Mr.

Edwards

were

intentional. He intentionally picked up a loaded shotgun. He
intentionally pointed it in the direction of Mr. Geary. He
intentionally fired. The first shot missed. He intentionally
fired a second shot which hit Mr. Geary.
The insurance policy provides that "medicals do not apply
to...bodily
injury...which
is
either
expected
or
intended...or...which is the result of willful and malicious
acts of an insured..."
Even if Mr. Edwards had not "intended" to hit Mr. Geary, he
could have "expected" that it would happen considering his
intentional actions.
The plaintiff is entitled to summary judgment in its
declaratory judgment action.
The plaintiff is directed to draw a formal order consistent
with this ruling.
Dated.July 8, 1992.
BY THE COURT:

Certificate of Mailing:
This is to certify that the undersigned mailed a true and
correct copy of the foregoing Ruling to:
Lowell V. Smith
Daniel D. Andersen
P. O. Box 2970
SLC, UT 84110-2970
Dated this %JJs\

Robert A. Echard
Key Bank Bldg., Suite 200
2491 Washington Blvd.
Ogden, UT 84401

day of July 1992.

d^L

Deputy ($erk

EXHIBIT "D"

JUL
Lowell V. Smith, #3006
Daniel D. Andersen, #5907
HANSON, EPPERSON & SMITH
A Professional Corporation
Attorneys for Plaintiff
4 Triad Center, Suite 500
P.O. Box 2970
Salt Lake City, Utah 84110-2970
(801) 363-7611
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IN THE SECOND JUDICIAL DISTRICT COURT IN AND FOR
DAVIS COUNTY, STATE OF UTAH
STATE FARM FIRE AND
CASUALTY COMPANY,
Plaintiff,

ORDER

v.
Civil No: 920700021 CV

BRAD EDWARDS and
BRANDON N. GEARY,

Judge Douglas Cornaby
Defendants,
Plaintiff's Motion for Summary Judgment came before this
Court for oral argument on July 7, 1992. Plaintiff was represented
by

its

attorneys

Lowell

V.

Smith

and

Daniel

D.

Andersen.

Defendant, Brandon N. Geary, was represented by his attorney Robert
A. Echard.

Defendant Brad Edwards did not appear either through

counsel nor in person.

Oral argument was presented to the Court.

The Court took the Motion under advisement.
Based on the memoranda of law submitted by the parties
and on the oral argument, and being fully advised,
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that:
1.

Plaintiff's Motion for Summary Judgment is granted;

FSLiEQ

014071b
E x h i b i t "D'

2.

The acts of Brad Edwards are found to fall within
the exclusionary coverage of the homeowner's policy
which states:
Coverage L [Personal Liability] and Coverage M
[Medical Payments to Others] to not apply to:
A.
Bodily injury or property damage:
(1) Which is either expected or
intended by an insured; or
(2) To any person or property which
is the result of willful and
malicious acts of an insured.

3.

Plaintiff, State Farm Fire and Casualty Company,

owes no duty of indemnification for the acts of Brad Edwards and
the claims of Brandon N. Geary, as set forth in the underlying
action, Geary v. Edwards, Case No. 900747669 PI.
4.

Plaintiff, State Farm Fire and Casualty Company,

owes no duty of defense to Brad Edwards in the underlying action,
Geary v. Edwards, Case No. 900747669 PI.
DATED this

2Z

day of July, 1992.
BY THE COURT:

HnNnttAFtT.fr

DnTTfTT.Ar: T.

DISTRICT COURT JUDGE

-2-

TOPMAST

CERTIFICATE OF SERVICE
I hereby certify that I caused to be hand delivered this
\Cr

day of July, 1992,

a true and correct copy of the foregoing

to the following:
Robert A. Echard
ROBERT ECHARD & ASSOCIATES
Key Bank Building, Suite 200
2491 Washington Blvd
Ogden, Utah 84401
Attorney for Defendant Gearv

M.

-3-
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EXHIBIT "E"

^ ^ t r i/'
ROBERT A. ECHARD, 953
ROBERT ECHARD & ASSOCIATES
Attorney for Defendant/Appellant
Brandon N. Geary
Key Bank Building, Suite 200
2491 Washington Boulevard
Ogden, UT 84401
Telephone: (801) 393-2300
Facsimile: (801) 393-2340

AUG 2 0 1992
•:zon EPPERSON > .

IN THE SECOND JUDICIAL DISTRICT COURT OF DAVIS COUNTY
STATE OF UTAH
STATE FARM FIRE & CASUALTY CO.
NOTICE OF APPEAL
Plaintiff/Respondant,
vs.

Civil No. 920700021

BRAD EDWARDS and
BRANDON N. GEARY,
Judge:

Douglas Cornaby

D e f endant/Appe11ant.
Notice is hereby given that defendant and appellant,
Brandon N. Geary, through counsel, Robert A. Echard, appeals to
the Utah Court of Appeals the final order of the Honorable Douglas
L. Cornaby entered in this matter on July 22, 1992.

The appeal

is taken from the entire order.
DATED this

/f^day

of August, 1992.

^ROBERT A, ECHARD
Attorney for
Defendant/Appellant
Brandon N. Geary
1/OFFICES

RT ECIIARD

5S0CIATES
UILDING. SUITE 200
\K3TON BOULEVARD
N. UTAH 84401
1)393-2300
501)393-2340

Exhibit "E'

I

hereby

certify

a true

and

correct

copy of the

foregoing Notice of Appeal was mailed, postage prepaid, this

/f

day of August, 1992 to Lowell V. Smith and Daniel D. Andersen,
Attorneys for Plaintiff, at P. 0. Box 2970, Salt Lake City, UT
84110-2970.
STAjtY
SECRET

FICES

ECHARD
CIATES
ING, SUITE 200
IN BOULEVARD
AH 84401
3-2300
393-2340

i
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Exhibit 6

uyrv
ROBERT A. ECHARD, 953
ROBERT ECHARD & ASSOCIATES
Attorney for Plaintiff
Key Bank Building, Suite 200
2491 Washington Boulevard
Ogden, Utah 84401
Telephone (801) 393-2300
Fascimile (801) 393-2340
IN THE SECOND JUDICIAL DISTRICT COURT, DAVIS COUNTY
STATE OF UTAH

MEMORANDUM OF
AND AUTHORITY
OPPOSITION TO
FARM'S MOTION

BRANDON N. GEARY
Plaintiff,
v.
BRAD EDWARDS, CHRISTOPHER
GEORGE ORCHARD
Defendants.

POINTS
IN
STATE
TO INTERVENE

Case No. 90074669PI
Judge Memmot

STATEMENT OF FACTS
1.

On or about the 4th day of September, 1989, Brad

Edwards discharged a loaded shotgun in the direction of Brandon
N. Geary, striking him in the chest and upper body.
2. Brad Edwards, plead guilty to a negotiated charge of
aggravated assault and was sentenced to the Utah State Prison.
At the time Brad Edwards appeared before the Davis County District
Court, he represented in open court that he did not intentionally
shoot Brandon N. Geary, but intended to scare him with the shot.
3. Brad Edwards also testified during a deposition that
W OFFICES

:RT ECHARD

&S0OATES
3UILDING, SUITE 200
NGTON BOULEVARD
.N, UTAH 84401
1)393-2300
801)393-2340

he did not aim the gun at Brandon N. Geary and did not intend to
shoot or hit him.

4.

On or about the 17th day of September, 1990, State

Farm filed a complaint naming Brad Edwards and Brandon N. Geary
as defendants.
5. On the 8th day of July, 1992, the Honorable Douglas
L. Cornaby granted State Farm's Motion for Summary Judgment,
6.

In the Order that followed, Judge Cornaby stated

that the acts of Brad Edwards fell within the exclusionary
language of the homeowner's insurance policy at issue and that
State Farm Fire and Casualty owes no duty of indemnification for
the acts of Brad Edwards.
7.

On the 24th day of August, 1992, Brandon N. Geary

filed an appeal of Judge Cornabyfs decision with the Utah Court
of Appeals.
8. On the 3rd day of September, 1992, State Farm moved
to intervene as of right in the action still pending between
plaintiff Brandon N. Geary and defendant Brad Edwards.

INTRODUCTION
To intervene as of right, four requirements must be met:
(1) the application is timely; (2) the applicant has an interest
in the subject matter of the dispute; (3) that interest is or may
be inadequately represented; and (4) the applicant is or may be
bound by a judgment in the action."

Interstate Land Corporation

v. Patterson, 797 P.2d 1101, 1108 (Utah App. 1990).
W OFFICES

IKY ECHARD
LSSOCIATES
BUILDING, SUITE 200
INGTON BOULEVARD
IK UTAH 84401
)1) 393-2300
(801)393-2340

ARGUMENT I
STATE FARM'S MOTION FOR INTERVENTION IS NOT TIMELY,
The first requirement of Utah Rule of Civil Procedure
(URCP) 24(a) and 24(b) is that the intervenor make "timely
application,"

In Jenner v. Real Estate Services, 659 P.2d 1072,

1073-74 (Utah 1983), the Court stated that the timeliness of the
application is to be determined under the facts and circumstances
of each particular case, and in the sound discretion of the Court.
The facts and circumstances of the case at bar clearly
show that the application for intervention is untimely.

First,

State Farm has known of this pending litigation since June 7,
1990, when Mr. Darwin Hansen, the attorney hired by State Farm to
defend Brad Edwards, filed his Answer to Plaintiff's Summons and
Complaint. State Farm failed to intervene for over two years since
that date. State Farm filed its action in the case of State Farm
Fire and Casualty Insurance Company v. Brad Edwards and Brandon
Geary on September 17, 1990.

Since the original complaint,

Plaintiff's theory for recovery has remained the same: that
Defendant Brad Edwards acted either in a negligent or grossly
negligent manner or committed an intentional tort of assault and
battery.

State Farm cannot now successfully maintain that its

interests in the pending case have only come into existence
because of Plaintiff's appeal of Judge Cornaby's decision of July
8, 1992 granting State Farm's Motion for Summary Judgment.
<WV OFFICES

1ERT ECHARD
ASSOCIATES
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ARGUMENT II
STATE FARM DOES NOT HAVE A PROPERTY INTEREST IN THE SUBJECT
MATTER OF THE PENDING ACTION
State Farm incorrectly asserted that while PlaintiffTs
appeal is outstanding, Judge Cornaby's Order cannot be viewed as
a final order (See Memorandum of Points and Authorities in Support
of State Farm's Motion to Intervene [hereinafter referred to as
"Memorandum"], paragraph 8, page 4 ) .

Utah Rule of Appellate

Procedure Rule 3(a) provides that appeals may be taken from all
final orders. URCP 58A(c) states a judgment is complete and final
when it is signed and filed.

URCP Rule 62 sets forth the

conditions under which a judgment may be stayed. The Court has
not stayed the judgment in the case of State Farm v. Brad Edwards
and Brandon Geary. For res judicata purposes, a summary judgment
is considered "a final judgment." El Paso Natural Gas Company v.
State, 599 P.2d 175 (Ariz 1979), 123 Ariz. 219, cert. den. 100
S.Ct.1331, 445 U.S. 938, 63 L.ed.2d 772 (Summary judgments are
final judgments on the merits for res judicata purposes.) Makin
v. Liddle, 696 P.2d 918 (Idaho App. 1985) (When a summary judgment
adjudicates a claim on its merits, the judgment invokes the
doctrine of res judicata.)

Fisher v. Bowman, 776 P.2d 575

(Or.App. 1989) (Trial court's grant of summary judgment on thirdparty complaint qualifies as "final judgment," for res judicata
purposes.) Bunnett v. Smallwood, 768 P.2d 736 (Colo.App. 1988),
rev'd in part 793 P.2d 157 (A pending appeal does not effect res
N OFFICES

:RT ECHARD
SSOCIATES
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N, UTAH 84401
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801)393-2340

judicata.)
4

At the time Judge Cornaby's order was recorded by the
clerk of the court,, State Farm had a final judgment in regards to
its responsibility to indemnify Brad Edwards. At the time of its
Motion to Intervene, State Farm had and still has no duty to
indemnify Brad Edwards and therefore no interest in the pending
litigation.
If State Farm were allowed to intervene in this case,
the only issue it could argue or address would be the issue of
whether or not the acts of Brad Edwards were of such a nature as
to require State Farm to extend coverage. That issue has clearly
been litigated and decided in the case of State Farm v. Brad
Edwards and Brandon Geary. The Doctrine of res judicata prohibits
State Farm from litigating the issue of its coverage in any other
legal proceeding, consequently, State Farm may not intervene in
this case for the purpose of litigating precisely the same issue
as previously decided by Judge Cornaby.

Krofcheck v. Downing

State Bank, 580 P.2d 243 (Utah 1978); Madsen v. Borthick, 769 P.2d
245 (Utah 1988).
Causes of action of negligence and intentional assault
are tort actions that have been in existence for hundreds of years
and long before insurance companies were established to provide
coverage

for

people

who

may

be

charged

in

such

actions.

Consequently, the language in an insurance policy can in no way
limit or inhibit the right of a plaintiff to pursue claims against
.AW OFFICES

3ERT ECHARD
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the defendant.

State Farm is attempting to intervene so that it

can prohibit the plaintiff from obtaining a judgment against the
defendant on the ,theory of negligence.

State Farm only has

standing to address the issue of interpretation of its contractual
obligations to Brandon Geary.

Judge Cornaby interpreted that

language and ruled that State Farm did not have the obligation to
indemnify.

ARGUMENT III
STATE FARM'S INTERVENTION WILL UNDULY DELAY AND PREJUDICE THE
ADJUDICATION OF PLAINTIFF'S CASE
In exercising its discretion to permit a party to
intervene, the Court must consider whether the intervention will
unduly delay or prejudice the adjudication of the original parties
(Utah Rule of Civil Procedure 24(b)).

"The test is whether the

party's intervention would unduly delay a pending action or if
permitting him to intervene would unduly complicate the issues.1"
Interstate Land Corporation v. Patterson, 797 P.2d 1101, 1108
(Utah App. 1990), quoting Houston Real Estate v. Hechler, 44 Utah
64, 138 P. 1159, 1162 (1914).
As mentioned above, this litigation has been pending for
more than two years.

This action would be further delayed if

State Farm is allowed to intervene at this point.

There is no

question

years ago.

that

State

Farm

could

have

intervened

Instead, State Farm chose to pursue their interests separately in
W OFFICES
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a declaratory action.

State Farm has a final judgment in that

declaratory action.

The issues decided are final as to State

Farm's duty to indemnify Defendant Brad Edwards.

That duty to

indemnify is the only reason State Farm has for asserting an
interest in this litigation.
a

Both Plaintiff and Defendant have

right to have this matter resolved

as soon a possible.

Moreover, both Plaintiff and Defendant have the right to have the
critical issues of material fact determined by a jury.

In its

Memorandum, State Farm has made plain that it wants to further
delay the already scheduled court date of October 21, 1992 (See
Memorandum, second paragraph, page 5 and page 6). The proposed
delays could add years to the pending litigation.

ARGUMENT IV
EVEN IF PERMITTED TO INTERVENE, STATE FARM HAS NO STANDING TO
ARGUE RES JUDICATA OF THE PREVIOUS DECISION
If permitted to intervene, State Farm has indicated that
it would move for a summary judgment concerning the issue of
whether the defendant's actions were negligent or intentional.
State Farm's basis for the motion would be that the issue has
already been decided by Judge Cornaby's ruling and therefor barred
by res judicata.

However, if permitted to intervene, State Farm

would still lack standing to move for such a summary judgment.
Judge Cornaby's decision only related to the interpretation of the
language of the insurance contract and his ruling is limited
AW OFFICES

*ERT ECIl/VRD
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solely to the fact that State Farm is not required to indemnify

Brad Edwards for his actions in injuring Brandon Geary.

Any

statements made by,Judge Cornaby outside of this limited issue is
dicta and is not binding on this Court or any other court. As to
the issue of the insurance coverage, Judge Cornabyfs ruling is a
final judgment.

However, Judge Cornabyfs ruling is not res

judicata as to the issues between Brandon Geary and Brad Edwards.
The Utah Supreme Court in the case of Krofcheck v. Downing State
Bank, supra, specifically ruled that the doctrine of res judicata
only applies if "..•(!) the two cases must be between the same
parties or their privies; (2) there must have been a final
judgment on the merits of the prior case; and (3) the prior
adjudication must have involved the same issue or an issue that
could have been raised therein..." at 244.

Clearly, the parties

are not the same as those in the State Farm case and the issue is
not the same, since the issue of insurance coverage is not
involved in this case. As previously mentioned, Judge Cornabyfs
ruling

is

a

final

judgment,

therefore,

State

Farm

has no

legitimate interest in whether defendant Brad Edwards is found to
have negligently or intentionally injured plaintiff.

CONCLUSION
It is the position of the plaintiff that State Farm Fire
and Casualty Insurance Company

has no standing to intervene in

this case, since the only issue it has the right to litigate in
W OFFICES

iRT ECIIARD

this case is whether or not it is obligated under the language of

ASSOCIATES
BUILDING, SUITE 200
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EN, UTAH 84401
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its insurance policy to indemnify the actions of Brad Edwards.
There has been a final judgment entered on that issue, and the
doctrine of res judicata prohibits that issue from being retried
in this action or in any other cause of action.

The right of

Brandon N. Geary to maintain an action against Brad Edwards for
negligence or an intentional tort is in no way limited or effected
by a prior decision pertaining solely to the language of an
insurance contract between Brad Edwards and State Farm.
State Farm does not have a right to intervene under Rule
24 of Utah Rules of Civil Procedure because its application is not
timely, State Farm does not have an interest in the subject matter
of the dispute because it is not obligated under its insurance
policy to indemnify Brad Edwards.

In addition, an intervention

by State Farm would unduly delay and prejudice the plaintiff's
case.
For the above mentioned reasons, plaintiff respectfully
requests that State Farm's Motion for Intervention be denied.
DATED this /<fflay of September, 1992.

ROBERT A. ECHARD
Attorney for Plaintiff
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II

CERTIFICATE OF MAILING
I hereby certify a true and correct copy of the foregoing
Memorandum of Points and Authority in Opposition to State Farm's
Motion to Intervene was mailed, postage prepaid, this / a
September, 1992 to the following:
Lowell V. Smith
Daniel D. Anderson
Hanson, Epperson, & Smith, P.C.
4 Traid Center, Suite 500
P.O. Box 2970
Salt Lake City, Utah 84110-2970
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
IN AND FOR THE COUNTY OF DAVIS, STATE OF UTAH
BRANDON N. GEARY,

:

Plaintiff,

:

vs.

:

BRAD EDWARDS, et al.,

:

Defendants.

RULING ON MOTION
TO INTERVENE
Civil No. 900747669

:

State Farm Fire and Casualty Company's motion to
intervene pursuant to URCP 24 was before the Court for oral
argument.

State Farm's position was argued by Lowell Smith

and Daniel Anderson and plaintiff's position in opposition to
State Farm's motion to intervene was argued by Robert Echard.
In addition, State Farm and plaintiff filed memorandum of
points and authority in support and in opposition of the
motion to intervene.

After oral argument, the Court took the

motion under advisement.
State Farm Fire and Casualty Company's motion to
intervene is denied.
State Farm, in a separate action for declaratory
judgment, State Farm Fire and Casualty v. Brad Edwards and
Brandon Geary, Civil 920700021, obtained a summary judgment
which stated:
11

Plaintiff's Motion for Summary Judgment is

2.

The acts of Brad Edwards are found to fall

1.

granted;

-2-

within the exclusionary coverage of the homeowner's policy
which states:
Coverage L [Personal Liability] and Coverage M
[Medical Payments to Others] to not apply to:
A.

Bodily injury or property damage:
(1)

Which is either expected or intended

by an insured; or
(2)

To any person or property which is the

result of willful and malicious acts of an
insured.
3.

Plaintiff, State Farm Fire and Casualty Company

owes no duty of indemnification for the acts of Brad Edwards
and the claims of Brandon N. Geary, as set forth in the
underlying action, Geary v. Edwards, Case 900747669 PI.
4.

Plaintiff, State Farm Fire and Casualty Company,

owes no duty of defense to Brad Edwards in the underlying
action, Geary v. Edwards, .Case No. 900747669 PI."
The summary judgment entered on July 7, 1992 by Judge
Cornaby has been appealed by the plaintiff in this case,
Brandon N. Geary, and is now before the Supreme Court for
review.
State Farm now seeks to intervene in this case in
order to move for summary judgment on the negligence causes of
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action in this proceeding based upon the order entered in the
declaratory action.
The only issue addressed by the Court at this time is
State Farm's motion to intervene.

State Farm's issues of res

judicata and collateral estoppel on their intended motion for
summary judgment are not properly before the Court and cannot
be raised until the motion to intervene was decided.

In

referencing URCP 24, both State Farm and plaintiff cite
Interstate Land Corporation v. Patterson. 797 P2d 1101 (Utah
App. 1990) as defining the four requirements that must be met
to intervene as a matter of right; (1) the application is
timely; (2) the applicant has an interest in the subject
matter of the dispute; (3) that interest is or may be
inadequately represented; and (4) the applicant is or may be
bound by a judgment in the action.
The Court applies those standards to this case as
follows:
(1)

The application is timely.

In this case there

is a significant dispute regarding the timeliness of the
filing.

Generally, timeliness is to be considered under the

facts and circumstances of each particular case.

In this case

State Farm chose to file a separate declaratory action to
litigate the issue of policy exclusion for intentional acts of
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Brad Edwards.

As a result this action proceeded for over two

years before State Farm filed the motion to intervene.

State

Farm maintains that its interest in the case only arose after
the summary judgment in declaratory action.

This is based

upon the statement on page 5 of State Farm/s Reply to Geary's
Memorandum of Points and Authorities in Opposition to State
Farm's Motion to Intervene..., "State Farm could not have
moved to intervene in the underlying action prior to a ruling
being made in the Declaratory Action.

If State Farm had lost

in the Declaratory Action there would have been no reason for
State Farm to intervene in the underlying action.

If State

Farm had lost in the Declaratory Action State Farm would have
been required to defend and indemnify Brad Edwards, which it
was already doing by providing counsel for Mr. Edwards in the
underlying suit."

It appears to the Court that State Farm has

sought to protect their interests in both actions.

First, as

stated in their reply, State Farm is defending Brad Edwards by
providing counsel for Mr. Edwards in this action and second,
they filed the declaratory judgment action.

Now State Farm

has prevailed on the declaratory action they seek to intervene
to move for summary judgment.

The Court finds that in these

particular facts and circumstances that State Farm had the
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notice and opportunity to intervene in this case initially,
but rather chose to hire counsel to defend Mr. Edwards in this
action to protect their interests and also file a separate
declaratory action.

As such, the Court finds that the current

motion to intervene is not timely filed.
(2)

The applicant has an interest in the subject

matter of the dispute.
In Lima v. Chambers, 657 P2d 279, (Sup. Ct 1982), the
Supreme Court clarified this requirement in stating:
"1.

To justify intervention, the party seeking

intervention must demonstrate a direct interest in the subject
matter of the litigation such that the intervener's rights may
be affected, for good or for ill.

In State v. Craig, Mo.App.,

364 S.W.2d 343 (1963), the court stated:
[The required] interest does not include a mere
consequential, remote or conjectural possibility of being in
some manner affected by the result of the original action.

It

must be such a direct claim upon the subject matter of the
action that the intervenor will either gain or lose by direct
operation of the judgment to be rendered."
In the present case there is no doubt that had State
Farm originally filed a motion to intervene that they would
have a "direct interest in the subject matter of the

re-

litigation".

However, after obtaining a summary judgment in

the declaratory action on their liability, the only way that
State Farm would have a direct interest in subject matter is
if the summary judgment is reversed on appeal and at the
subsequent trial they lose on the issue of policy coverage.
This appears to the Court to be a consequential interest
rather than a direct interest.

As a result, the Court finds

that State Farm has not established a direct interest in this
action but rather an interest based upon possibility of
reversal upon appeal and retrial.
(3)
represented.

That the interest is or may be inadequately
In this action, as stated by State Farm they

have already decided to defend Brad Edwards by providing
counsel to Mr. Edwards in this suit.

The Court finds that

State Farm has made the decision previously to be represented
by providing counsel to Mr. Edwards in this case.

As a

result, the Court does not find that their interest would be
inadequately represented.
(4)

The applicant is or may be bound by a judgment

in this action.

In Lima v. Chambers 657 P2d 279 (Sup Ct.

1982) at 284, the Supreme court interpreted this provision by
stating, "...we are of the opinion that Rule 24 should be
liberally construed to achieve the purpose of eliminating
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unnecessary duplication of litigation."

The Court recognizes

that by not allowing State Farm to intervene in this case that
there is the possibility of duplication of litigation and the
possibility of the need to resolve conflicting decisions.
However, at this time they are only possibilities depending on
the outcome of other litigation.

In balancing interests the

Court finds the current duplication is based upon State Farm's
decision to pursue a separate declaratory action rather than
intervene in this action.

Where State Farm already has chosen

to pursue possible duplicate litigation they should not be
able to use that as a source of delaying this action.
The Court, therefore, finds that State Farm does not
meet the requirement of URCP 24(6) to be allowed to intervene
of right.
The Court also finds that based upon State Farm's
intention to file a motion for summary judgment as to
negligence that the intervention will unduly delay the
adjudication of the rights of the original parties.

The Court

therefore finds that State Farm does not meet the requirements
of URCP 24(b) to be allowed permissive intervention.
The plaintiff's attorney is directed to prepare a
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fonrtal order consistent with this ruling.
Dated this

ex

day of October, 1992.

BY THE COURT:

—^\R
Jon M. Memmott
District Court Judge
CERTIFICATE OF MAILING
I certify that I mailed a true and correct copy of the
foregoing Ruling on the cnsL
day of October, 1992,
postage prepaid, to the following:
Robert A. Echard
635 - 25th Street
Ogden, Utah 84401
Stuart H. Schultz
Sixth Floor Boston Building
Salt Lake City, Utah 84111
Darwin C. Hansen
136 South Main, 8th Floor
Kearns Building
Salt Lake City, Utah 84101
Lowell V.
Daniel D.
P. 0. Box
Salt Lake

Smith
Andersen
2970
City, Utah 84110-2970
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SUPREME COURT OF UTAH
STATE OF UTAH
SALT LAKE CITY, UTAH
November 2, 1992
OFFICE OF THE CLERK
Lowell V. Smith
Daniel D. Andersen
HANSON, EPPERSON & SMITH
Attorneys at Law
4 Triad Center, #500
P.O. Box 2970
Salt Lake City, UT 84110

State Farm Fire & Casualty Co.
Plaintiff and Appellee,
V.
Brandon N. Geary and
Brad Edwards,
Defendants and Appellant.

No. 920443
920543-CA
920700021

Pursuant to the authority vested in this Court, this case
is poured-over to the Court of Appeals for disposition.
All further pleadings and correspondence should be directed to
that Court. The address is 230 South 500 East, Suite 400, Salt
Lake City, Utah 84102.
Geoffrey J. Butler
Clerk

