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IN THE SUPREME COURT
of the
STATE OF UTAH

PLEWE CONSTRUCTION COM-
PANY,
Plawmtiff and Appellant,

VS. Case No. 9315

FRANKLIN NATIONAL INSUR-
ANCE COMPANY,
Defendant and Respondent.

BRIEF OF RESPONDENT

BRIEF OF RESPONDENT

In this brief the appellant Plewe ‘Construetion Com-
pany will be referred to as ‘*‘Plewe,”” the respondent
Franklin National Insurance Company will be referred
to as ‘“‘Franklin,” Cudahy Packing Company will be re-
ferred to as *‘Cudahy” and Fiberglas Engineering and
Supply Division of Owens-Corning Fiberglas Corpora-
tion will be referred to as ‘‘Fiberglas.”

Since appellant’s Statements of Faects includes a re-
cital of material either not found in the record or not
relevant to this appeal, respondent submits the follow-

Ing:
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2
STATEMENT OF FACTS

Plewe was constructing an addition to the plant of
Cudahy in North Salt Lake, ["tah, when, on January 27,
1956, a fire occurred, damaging said addition.

On April 23, 1958, Cudahy filed suit against Plewe
in the District Court of Salt Lake County, Utah, Civil
No. 116,222, In Count I of its Complaint, Cudahy alleged
that Plewe violated the terms of the construction contract
and that as a result of said breach of contract, Cudahy's
building was damaged, profits from its business were
lost and expenses and costs were incurred by reason of
the fire.

In Count II Cudahy alleged that the damaged prem-
ises were under the exclusive control of Plewe and that
the fire would not have occurred in the absence of negli-
gence.

On August 15, 1958, Plewe filed its Answer to the
Complaint denyving that the premises were in its posses-
sion immediately prior to the fire and alleging that other
contractors or subcontractors were in possession and
control of portions of said premises.

On November 16, 1959, Cudahy dismissed Count I of
its Complaint and Plewe confessed judgment upon (‘ount
II. Judgment wasx entered accordingly.
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After satisfying the judgment in favor of Cudahy,
Plewe filed the present suit against Franklin in the Dis-
trict Court of Salt Lake County, Utah, Civil No. 123,709.
In its Complaint against Franklin, Plewe alleged that
Franklin had issued a policy of insurance which was in
effect on January 27, 1956; that on February 28, 1959,
Plewe entered into a contract with Cudahy for the con-
struction of an addition to the Cudahy plant at North
Salt Lake, Utah; that Plewe comimenced work under said
contract and continued performance of the obligations
thereunder up to January 27, 1956, at which time a fire
oceurred on the premises being constructed by Plewe
pursuant to said contract and that said fire caused ex-
tensive damage to the premises under construction, which

damage become a claim asserted by Cudahy against
Plewe (R. 2).

In its Answer, Franklin, among other defenses, con-
tended that the damaged premises were occupied by or
under the care, custody or control of Plewe; that Plewe
had confessed judgment upon Count II of the Complaint
of Cudahy and was, therefore, estopped, precluded and
barred from asserting that said damaged premises were
not under its control and set up exclusion (f) of its pol-
icy, providing in part:

“This policy does not apply . .. to injury to
or destruction of (1) property owned, occupied or
used by or rented to the insured, or (2) ... pro-

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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perty in the care, custody or control of the insur-

ed ...” (R.10).

On April 26, 1960 a pretrial was held in this caxe
before the Honorable Stewart M. Hanson at which time
the issues were discussed and counsel for Plewe was
granted leave to file an amended complaint which was
later filed but contained nothing material to this appeal.

Further pretrial was set for May 20, 1960 and the
case set for trial on June 15, 1960. The order recited:

“It 1s specifically understood and agreed by
and between the parties hereto that in the event
this procedure was followed that the defendant
would not be barred from making any motions or
taking any depositions or taking any other steps
for discovery purposes xo long as the same did not
delay the trial of this action.” (R. 19).

On May 4, 1960, Franklin filed a Motion for Sum-
mary Judgment pursuant to the provisions of Rule 30.
Utah Rules of ('ivil Procedure. This motion was ex-
pressly based upon the pleadings and file in this action,
the pleadings and file in Case No. 116,222 entitled
“*Cudahy Packing (‘ompany vs, Plewe (onstruetion Com-
pany’ and the policy of insurance referred to in Plewe's
Complaint (R. 22).

Notice of hearing upon =aid motion was attached fix-
ing Friday, May 20, 1960, the date theretofore set for

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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further pretrial proceedings. The Motion and Notice
were served on May 3, 1960 (R. 23).

At the hearing upon Franklin's Motion for Summary
Judgment, the court received the insurance policy as an
exhibit (R. 24). The Motion for Summary Judgment was
taken under advisement and the case continued for fur-
ther pretrial on June 1, 1960 (R. 26).

On May 26, 1960 the court entered Summary Judg-
ment against Plewe (R. 31, 32).

On July 22/ 1960, Judge Hanson rendered a Memo-
randum Decision finding that Franklin had issued a lia-
bility policy insuring Plewe against liability for damaged
property but that said policy did not apply to property
owned, occupied or used by or rented to Plewe or proper-
tv in the care, custody or control of Plewe and that Plewe
in the action brought by Cudahy had confessed judgment
and judgment had been dulv entered upon such confes-
sion against Plewe under allegations that the damaged
premises were under the exclusive control of Plewe.

The court noted that no affidavits, testimony or rep-
resentations of counsel were offered or made contradict-
ing said facts.

The court stated that it was of the opinion that the
premises were under the control of Plewe within the
meaning of the policy and further that Plewe was estop-
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ped by the judgment in the Cudahy casc from denying
that the damaged premises were under its eontrol (R. 9-
41).

After entry of Summary Judgment, Plewe filed a
Motion for New Trial, although it had had no trial. Thix
motion came on for hearing on July 11, 1960. At that
time Mr. Pratt, counsel for Plewe, made certain repre-
sentations concerning what evidence could be produced
tending to impeach the judgment confessed. After this
statement had been made, counsel for Franklin made cer-
tain objections to the procedure and pointed out that
what counsel for Plewe really wanted was a reconsidera-
tion of the motion, but even at this time had offered no
affidavits, depositions or testimony tending to generate
an issue of fact.

This appeal followed denial of Plewe's Motion for
New Trial.

STATEMENT OF POINTS

Appellant's statement of points ix most confusing to
respondent and respondent has, therefore, adopted its
own form for discussion of the points involved in this
appeal as there is only one real issue before the court.

THE COURT DID NOT ERR IN GRANTING FRANK-
LIN’S MOTION FOR SUMMARY JUDGMENT.

vided by the Institute of Museum and Library Services
ed by the Utah State Library.
ontain errors
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A. THE DAMAGED PREMISES WERE OCCUPIED
BY PLEWE OR WERE IN ITS CARE, CUSTODY OR CON-
- TROL.

B. PLEWE IS ESTOPPED BY THE JUDGMENT IN
THE CUDAHY CASE FROM DENYING THAT THE DAM-
AGED PREMISES WERE UNDER ITS CONTROL.

C. DISCUSSION OF APPELLANT'S CONTENTIONS.

ARGUMENT

THE COURT DID NOT ERR IN GRANTING FRANK-
LIN'S MOTION FOR SUMMARY JUDGMENT.

A. THE DAMAGED PREMISES WERE OCCUPIED
BY PLEWE OR WERE IN ITS CARE, CUSTODY OR CON-
TROL.

In its Complaint against Franklin, Plewe pleaded:

“3. That on or about February 28, 1955,
plaintiff entered into a contract with Cudahy
Packing Company for the construction of an ad-
dition to the Cudahy Plant at North Salt Lake,
Utah; that the plaintiff commenced work under
the said contract and continued performance of
the obligations thereunder up to January 27, 1956,
at which time a fire occurred on the premises be-
ing constructed by the plaintiff, pursuant to said
contract; and that said fire caused extensiwe dam-
age to the premises under construction, which
damage became a claim asserted by Cudahy
against the plaintiff herein.” (R. 2)

(Emphasis added.).

Sponsored by the S.J. Quinney Law Library. by the Institute of Museum and Library Services
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Franklin’s policy excluded:

(X9

. .. Injury to or destruction of (1) property
owned, occupied or used by or rented to the in-
sured, or (2) ... property in the care, custody or
control of the insured ...” (R. 10, Ex. 1).

In Black’s Law Dictionary (3 Ed.), “control” is de-
fined as:

“Power or authority to manage, direct, sup-
erintend, restrict, regulate, direct, govern, ad-
minister or oversee.”

In Rose vs. Union Gas and O Co., (6 Cir., 1924)
297 F. 16, it 1s defined as follows:

“The word ‘control’ does not import an ab-
solute or even qualified ownership. On the con-
trary, it is synonomous with superintendence,
management, or authority to direct, restrict, or
regulate.”

In Volf vs. Ocean Accident & Guaranty Corp., (Calif.,
1958) 325 P.2d 987, it was held that portions of a resi-
dence under construction by a contractor were in the
care, custody or control of the contractor within the
meaning of a poli¢y provision excluding from coverage
damage to such property.

In Hardware Mutual Cas. Co., vs. Mason-Moore-
Tracy, Inc., (2 Cir, 1952) 194 F.2d 173, the court held

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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9

that the “‘control™ exclusion clause required only that
the insured be in control of the property injured and that
whether its use of the property was exclusive or in con-
junction with others was immaterial.

Examination of Dlewe’s Complaint reveals that
Plewe claims that the damaged premises were under con-
struction by it at the time of the fire (R. 2).

The finding of the lower court, therefore, that

“The damaged premises were under the con-
trol of Plewe within the meaning of the exclusion
of the policy and that Franklin was, therefore,
under no obligation to defend Cudahy’s claim

against Plewe or pay the judgment against Plewe
”»

finds adequate support in the uncontroverted evidence

before the court at the hearing on the Motion for Sum-
mary Judgment.

B. PLEWE IS ESTOPPED BY THE JUDGMENT IN
THE CUDAHY CASE FROM DENYING THAT THE DAM-
AGED PREMISES WERE UNDER ITS CONTROL.

The judgment entered against Plewe in the (‘udahy
case was:

“This matter having come on regularly
before the above-entitled court for trial on Mon-
day, the 2nd day of November, 1959, with the
Honorable Aldon J. Anderson, Judge thereof, pre-
siding and the parties having appeared by and

ided by the Institute of Museum and Library Services
ry Act, administered by the Utah State Library.
‘ated OCR, may contain errors
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through their respective attornevs, and a jury
having been impaneled and the plaintiff thereupon
having moved to reduce the prayver of its Com-
plaint and to dismiss the first Count of its Com-
plaint and to seek recovery against the defendant
Plewe Construction Company on the second count
of its Complaint and solely on the basis of the
negligence of Plewe Construction Companv and
no objection having been made to such motions,
and the court having considered and granted the
same, and the defendant Plewe Construction Com-
pany having then confessed judgment on the sec-
ond count of plaintiff’s Complaint in the amount
of $12,500 and having dismissed its Third Party
Complaint with prejuidice,

NOW, THEREFORE, it is ordered, adjudged
and decreed as follows:

1. That the first cause of action stated in
the first count of plaintiff’s Complaint should be,
and the same is hereby dismissed with prejudice
and on the merits.

2. That the plaintiff should have and it is
hereby granted judgment in the amount of $12,500
against Plewe Construction Company on the Seec-
ond Count of Plaintiff’s C‘omplaint.

3. That the Third Party Complaint filed by
defendant against Fiberglas Engineering and
Supply Division of Owens-Corning Fiberglas
Corporation should be, and the same is hereby,
dismissed with prejudice and on the merits, and
that the cross-claim filed by Fiberglas IEngineer-
ing and Supply Division of Owens-Corning Fiber-

Sponsored by the S.J. Quinney Law Libr:
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rlas Corporation against the plaintiff should be,
and the samne is hereby, dismissed with pre;judlce
and on the merits.”

In Count LI of Cudahy's Complaint against Plewe it
was alleged: '

“At the aforesaid time and prior thereto, the
work on said addition and the premises thereahout
were under the exclusive control of the defendant;
the said fire would not have occurred in the ab-
sence of negligence as aforesaid.”

‘ In addition to finding that the damaged premises
were under the control of Plewe the Court found also
that Plewe was estopped by the judgment in the Cudahy
case from denying that the damaged premises were under
its control. The general rule has been stated as follows:

“The judgment against insured under a lia-
bility policy in the prior action is conclusive
against him as to facts therein established, and it
has been held, that where there was a general ver-
dict for plaintiff in such action, it may be assumed
for the purpose of an action on the policy that
every issue litigated in the former action was
decided against insured’s right to recover against
insurer where it establishes that the injurv was
caused in a manner constituting a breach of war-
ranty on the part of insured or that the injury was
one not covered by the policy . ..” 46 ('.J.S. 260
(Insurance, Scction 1251).

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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Numerous cases so holding are collected in the an-
notation found in 123 A.L.R. at page 708 entitled *‘Judg-
ment in action by third person against insured as res
Judicata in favor of indemnity or liability insurer which
was not a nominal party.” In its Brief, Plewe does not
deny this to be the rule.

As the lower court correctly found, this rule applies
to judgments on confession as well as to judgments rend-
ered after full trial (50 C.J.S. 160 (Judgments, Section
3705) ), a point also not attacked by Plewe in its Brief.

By its confession of judgment in the suit brought
by Cudahy Packing Company, Plewe admitted all of the
material allegation of the Complaint against it. Under
the second cause of action one of the material allegations
was that the premises were under the exclusive control of
Plewe. Plewe by one of the most solemn acts known to
the law confessed judgment under this second cause of
action and cannot at this time, therefore, take a differ-
ent position with respect to that allegation.

C. DISCUSSION OF PLEWE’S CONTENTIONS.

In its Brief, Plewe makes five principal contentions.
These will be discussed in order.

1. Respondent Has No Standing to Rely Upon Said
Judgment.

Contrary to the assertions of Plewe, Franklin is not

Sponsored by the S.J. Quinney Law Libr:
Library Services
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repudiating the policy but rather, is specifically relying
upon the exclusion contained in the policy relative to pro-
perty in the possession of or within the care, custody or
control of Plewe.

The decision of the lower court was that the claim
asserted against Plewe was excluded from the coverage
of the policy. The decision of the court in no way rests
upon the failure of Plewe to give prompt notice of the
accident or upon the so called ‘‘no action” clause. There-
fore, the decisions of Kershaw vs. Maryland Casualty
Company, (Calif., 1959) 342 P. 2d 72 and Grant vs. Sun
Indemnity, (Calif., 1938) 80 P.2d 996, have absolutely no
application to this case. Geddes & Smaith, Inc. vs. St.
Paul-Mercury Indemwmity Company, (Calif., 1959) 334
P.2d 881, does not deal with the subject for which it is
cited by Plewe.

2. The Judgment Is Based Upon Negligence and
Not Upon Control of the Premises or Comtrol of the
Damaged Property.

The answer to this contention is found in Cudahy’s
complaint against Plewe wherein 1t is alleged:

‘*At the aforesaid time and prior thereto,
the work on said addition and the premnises there-
abouts were under the exclusive control of the
defendant; the said fire would not have occurred
in the absence of negligence as aforesaid.” (Em-
phasis added.).

Sponsored by the S.J. Quinney Law Librar) ) the Institute of Museum and Library Services
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However, if this were not sufficient, Plewe makes
the same claim in its Complaint against Franklin in this
language:

“. .. a fire occurred on the premimes being
constructed by the plaintiff, pursuant to said con-
tract; and that said fire caused extensive damage
to the premises under construction, which dam-
ages became a claim asserted by Cudahy against
the plaintiff herein.” (R.2). (Emphasis added.).

3. The Judgment Does Not Fall Within the Policy
Exclusion.

By its confession of judgment and the entry of
judgment thereon, Plewe admits that the premises were
under its exclusive control. The policy does not apply
to property owned, occupied or used by or rented to
Plewe or property in the care, custody or control of

Plewe.

At the time of the hearing upon the Motion for
Summary Judgment, Plewe made no offer by affidavit
or otherwise of any evidence tending to controvert the
effect of its judicial admission. Indeed, even at the hear-
ing upon the Motion for New Trial, no affidavits or
other admissable evidence was offered. It is well settled
that the unsworn statements of counsel do not generate
issucx of fact. Dupler vs. Yates, 10 Utah 24 251, 351 P.
2d 624 (1960).

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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4. The Judgment Is Not Conclusively Bmding Upon
Plewe wn This Cuse.

The decisions cited by Plewe are clearly not in point.

In the case of Bailey Motor Co. vs. Northwest Cas-
ualty, (Washington, 1935) 49 P. 2d 911, cited by appel-
lant, the finding relied upon by the insurer was not
implicit in the judgment and, instead of admitting the
fact, the insured denied it throughout the trial.

In Woodland vs. Pacific Indemnity Company, (Calif.,
1937) 72 P. 2d 256, cited by appellant, the court pointed
out that the issue involved in the second action was “not
material in the other action.”

Kershaw vs. Maryland Cuasualty, (Calif., 1959) 342
P. 2d. 72, does not involve the doctrine of res judicata.

Although Plewe quotes from the annotation found
at 123 A.L.R. 712, the quotation is of exceptions to the
rule. The general rule itself as therein set forth is:

Y

. . . a judgment in action by a third person
against one insured under a liability or indemnity
policy may be invoked as conclusive in its favor
by the insurer in a subsequent action against it,
if the issue decided in such prior action was ma-
terial to the decision thereof and is identical with
the issue claimed in the later action to have been
adjudicated, even though the insurer was not a
nominal party to the first suit.”

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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9. The Judgment Has No Refercnce to the Damaged
Property.

This is, indeed, a startling contention in view of the
allegations of Plewe’s Complaint in this case that the

damage to the premises under construction *. . . became
a claim asserted by Cudahy against . . .” Plewe.
CONCLUSION

It 1s well settled that the duty of an insurer with
respect to the defense of a claim is measured by the
allegations of the Complaint against the insured. Lee
vs. Aetna Casualty and Surety Co., (2 Cir., 1949) 178 F.
2d 750; Hardware Mutual Cas. Co. vs. Mason-Moore-
Tracy, Inc., supra. If an insurance company cannot rely
upon the truth of such allegations after the insured has
admitted their truth by judicial confession, then an insur-
ance company can never know whether it does or does
not have a duty to defend the insured.

Respectfully submitted,
SKEEN, WORSLEY, SNOW
& CHRISTENSEN,

Attorneys for Defendant
and Respondent.
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