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IN THE SUPREME COURT
of the
STATE OF UTAH

LED

JUL 14 1851
EIGH CUMMINGS and JoELLEN )
OUMMIHGS, his wife 9 T er! UPWmGCOHH‘,U#ah"M
‘ Plaintiffs and Appellents

)
VS, ) -
) No. 9344
'« EIMO ENGIAND, DelOYD ENG- )
/LAND, AND BOYD ENGLAND, a )
_pertnership, doing business )
“uwnder the name and style of )
" ENGLAND BROTHERS, )
- Defendants and Respondents )

RESPONDENTS' BRIEF IN SUPPORT
OF PETITION FOR REHEARING

ROBERT B. HANSEN
- Attorney for Defendants and
Respondents
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vas based on the corrsctness of the menner in which
the exercise of the optiam was made, Respomdents re-
speotfully wish %o he heard on that point of law,
STATEMENT OF POIRY

THE MAKNER IN WHICH RESPONDENTS EXERCISED THEIR
OPTION TO PURCHASE APPELLANTS' INTEREST IN THE PROP-
ERTY TN QUESTION FURSUAKT TO THE CONTHAC
1958, ®AS LEGALLY SUFFICIRNT.

The decision of this Court eoncluded that there
. wa8 mot a propur exavelse dy respondents of the op~
tiom to purchase for the following rassens:

(1) ndents? sttorney's Jetter of ey 14,
1559, was mot an unconditional scoeptence of the optiom,

(2) Poyment of the eptiem pries as called for
iy the contract wes wot padd in essh by the vespone

is to (1), the questiom is whether or not the quale

ification in the letter of May 1i, 1959, vendered thut
acoeptance Mraetive a8 & astier of law, The
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orcause it irposes a sondition if the wew
quirenent of the condition wonld vo im-
m«x from the aﬂw W not supressed
1e i (e ot vowid s ’ia%ﬂiaé
SRpPTOsENs | % L
in fuct hutm&tiu or in laz (authoritiss)
fran the offer, then 1% constituies no guals-
tfication of &0 sccepterts assont ¥

Respondusite respeetfully subedt dhat the quelis
ficatiom heve in question, namely whether or mot the
contract and therefore the optien were #8ill in en~
istenos, 18 thet typd of qualifioution enbyeeed with-
in the yules of law Just referyed to since 4t ds haw
to believe that the parties eould have intende
offer of their option to be subjeet & scceplence Un-
lese the contract ftself was still enforcesbl

could perform bis awieaﬁm wder tiet senbpast
%4 .u"r:f,;};j‘lffl im WM}
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oopur agrees to baem mwm)m
an mc«ptama thich mpte mesuiveeally i
taxmg of the offer but states thet it
not be effective until o sertain vouvingeney
hm or fails te happem, In the m&
there 4s s counter offer and rejectisn
arwiamwnmm in the seeend cope
there is no counter offer since there is mo
assent to enter inle an impadiate bergain,
There 18, so to spesk, an apceptance in ehe
ervow, In the meentine, of m& nelther
party 1s bound nd edther . Hoves
over, if the time ab which awmpm wes
to bevoms effectunl iz unressc * remyte,
the offur may lspes mm m seasptanos bew
comes effestive. But if neither pardy withe
&rawmdmdawwmﬁwmmmgm
mm wi:tl mm m the

icated upon papt events, it should fellos pf
dition bed slready been satisfied.

The aprollanta eught set to be able to take adven-
tage of a condition to vespondents! atopptancs when
they have almaye, both ot and prier o the time of
that eondition, mainteired the pesitien which satiew
fies sald condition.

As %o (2), the cuesiion is whether rospondents
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bad to pay the appellants the amount of the optiom
price in cash in addition to the sus which appel~
lants had alresdy recsived in cash through this trans-
sotion which respondents irvevoccbly and uncondi

slly released to them. The law, as poimbed eut in
this very dseision, does not yeynive the doing of &
vain and useless thing, Fothing could bo mors vain

$1,597.59 to appellants on September

date of Moy 14, 1959, in the decisl

vhioch was o month m sucellante susd vespendents
for several times that sum. The decision in this cese
statee thet such s futile sed would mot be required,
Therefore, sinoe the appellumis wers thenm in posses
sion of more woney then they wers entitled to by vire
tue of both the accounting for operating expenses |
tainad would not effect the fust that it hed alweys
besn s0) and the payment of the optiem price, the dew
toraination of the lower souwrd that the diffevenve how
longsd to respomdents should be affirwed.
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The caze of }§
L. 11 Uteh 2nd 317, 358 Pacific 2nd 903, cited in
the opinion in this case as comtrelling is not appli~
cable to the fscts In this case becavss ¥
here proposed te pey and 414 puy the exmet sum and
found by the lower court, whevess the purcheser in
the cited onse proposed to pay the option price fer
four times the member of shares called for Yy the
optden in that case,

Since the pendition held to render respondents’
scceptance ineffective was slweys ¢laimed to heve
been satisfiod by the appellants and since the lover
court and this Court concluded that it bhad likevise
bosn saticfied also smd slnoe this was so at the tiwe
the letter of sy 14, 1959, wes writiem, it would seom
to sxult form over mubstence to sey that 10 comtrsot
vas formed therely., It is basie to the lax of con-
tracts that meither perty is bound until both periiss

are bound, If subsequent events hed made it to appel~-
lante' advantage to treat that letter &5 ereating

s esntrant, it is diffieult Yo see hew respondewbs

by the Institute of Museum and Library Services
the Utah State Library.
ors.
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oould have & valid defense to pay the option
price under that exsrcise of their option, 1If
respondents are bound bWy ressom of the condition
being then matisfied, the appellants were like-
wise bound and the decision of the lower cowrt
correct,

The respondents should bave an opportunity
to argus fully the point of lew upon which the
decisicn in this csse wes bhased., If respondents
are corroot in this polnt of law, the judgment
of the lower court should be affirmed,

Respeetfully submitted,

flobert B, Hansen
Attorney for Defendants and

65 Esst 4th South
Balt Leke City, Utah
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