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IN THE SUPRE!E COURT OF THE STATE OF UTAH

‘STATE OF UTAH,
Plaintiff and Respondent,

VS

Case No. 9387

\BRENT L. SPIERS,

Defendant and Appellant. -

b ) Q .‘ -

FBRENT E. SPIERS,

Plaintiff and Appellant,

VS.

EJOHN W. TURNER, Warden of the
¢ Utah State Prison, State of Utah,

Defendant and Respondent.

PETE N. VLAHOS
Attorney for Appellant

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



It THZ SUPREME COURT OF THE STATE OF UTAH

-u---‘-O-mn-—

STATE OF UTAH,
Plaintiff and Respondent,
ve. Case Ho. 9387

BRENT . SPIERS,

Nt Nt oot Nt NtV Nst? Naietl Soont Soiitt

Defendant and Appellant.
---.‘-.00 - - e we ww

BRENT E. SPIERS,
Plaintiff and Appellant.
vs. Case No. 9363

JOHN W. TURNER, Warden of the
Utah State Prison, State of Utah,

Defendant and Respondent.

--—a-no—--in-
BRIET OF APPELLANT

---—-0—-—--

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



TAELE OF CONTUNTS

Page
STATEI?EKWQFQ&&R.......'..o.a.a..‘. 2
“‘TEI{EMOFFAQTE;..ll“"l""."!O‘ 2
Fasots Represent Both Points Relied én

S‘X‘A’I‘Eﬁ?ﬁ;"l'l'@?mm;‘ﬂ.;....;_...,..v.w 3
POINT Y. THAT BRENT SPIURS WAS DIPRIVED OF BIS

CONBTITUTIONAL RIGHTS IN HIS CORVIOTION

AND BRUTENOE, BECAUSE HE DID NOT HAVE

THE A&ﬁﬁ’?ﬁﬁ%‘} OF COUHSEL AT THL TIME

OF RIS PLEA AND SENTENCE, AND THAT 7HE

DISTHICT COURTS IN AND FOR WEDER AND

SALT LAEE COUNTIRS ERRED I¥ PIKDIRC

THAT HO SUCH VIOLATION DID IN FACT

Ean;.o-¢¢|&¢9¥10‘nw-io )

POIRT II, THAT THE OISTHICT COCRT IV ABD ron
WEBER COUNTY BRRED IN THAT IT Abusw
IT8 DIZCRETION I REVOEIMC THE PROBATION
OF BARERT SPIERS FOR A VIOLATION OF THD
TRAPFIC CODE WHEN THE WHCORD I8 BEVOID
OF AYY INPQRMATION O& STATEMENT T0 THE
EFFECT THAT SAID BREUMT SPIERS WAS m%a
ADVISED DR [iPO:piD, BELIE VED Wi i';
THAT SUCHSA VIOLATION COULD OR %
C&ﬁ'}}‘? m Fﬁ»@&ﬁ’eﬁ % BE ﬁﬁm’i‘ﬁ. L 859

ARGWQ-ca;oognquﬂoo-ccu‘. %2

POIET ‘I » 5 o 0 4 ¢ B & 3 4 & ¥ & & 2 & 9 a.?
Poxm IIQ ¢ ¢ & 5 & = F ¢ & & & B ¥ ¥ ¢ 2 3, 9} 2?
‘ SLGSIW [ 2 [ L . * L ] - - L] L] ¥ - . A d [ ] * * * * 3’%

Sponsored by the S.J. Quinney Law Library. Funding for digitizati ided by the Institute of Museum and Library Services

Library Ser the Utah State Library.
1 errors




Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



TABLE OF CONTEHT Sewsontinued

Swan ve. Shate, 90 A, 24 5004 4 . 4 4w . a0 . 36
Morne vs. Gallshan, Sheriff, 234 P, 24 517 . . 25
Villey ve. Hudspeth, 162 Xen. 514, 178 P. 2d 246. 14
 amomation
TUALR B 1160, et 856 « « » a0 oo oo o .20
Ue Cu Av 1953, Section 76wb9a1 . 5,29,30
Uu Co Ae 1933, Section 76e5lel o v v 4 4 v 0 s 4 5,29,%0
TuCuhe 1053, S60tion 77a35= 17 + 4 v v o v s 0 s W

.
»
L
».
»*
®
-
-

i

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.




Brent Oplers, & nineteen yasr old, impecunious
defencant, is hefore the Suprese Court of the Zmte
of Utah on appeal from twe cases,

The fivet is the ocsse of State of Utah vs.
Bremt E. Spliers, Criminal No, 6360 of the files and
records of the District Court of Weber County, Btate of
Utah, Appeal Neo. 9387,

The mecond csse is that of Brewmt U, Splers Ve,
John W, Turner, Warden of the Uteh State Prison of the
State of Utah, &nd bears the number of 9363 of the files
and records of the Suprems Court of the Siste of Uiah and
the Cistriet Court of 3alt Leke County, Utah, ¥o. 127427,

Both cases involve common guestions of fast and law
and by reason of the impecuniosity of the appellant, the
brief of said appellant is hereby submitted in identical
form for both appesals.

The facts are &5 followst
The appeliant was arraigned im the City Court of

» Ac im'. d b)
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him with burclary in the second degree. (R~1 File 9387)

He waived his preliminary hearing on July 28, 1960. (R-2,
3 File 9387) He was thersafter brought before ihe District
Court of the Second Judicial District in and for the State
of Utah on August 15, 1960, and at said time entered his
plea of guilty to the offense charged., (R«6 Filé 9387)
Honorable Parley E. Norseth, District Judge, referrsed the
appellant to the Adult Probation Department for a report
and the case was continued until August 29, 1960, at 11:00
o'elock A.M., at which time the appellant was placed on
probation with the Adult Probation and Parole Department
where he signed the usual probation agresment. (R.7

Tle 9387)

On September 6, 1960, approximately one week after
being placed on probation he was again brought before the
Honorable John F. Wahlquist, Judge of the Second Judicisl
District, on a claim of probation violation; charging
that the appellant had pled guilty to a charge of reckless
driving in the City Court of Ogden City, Utah. (R-8,9
File 9387) The facts of the reckless driving were that
hé allegedly” dmw n:’maty/ﬁ«m miles an: hemv Horthson Wall

gy A istered by the Utah State
\//u(‘hin( ate /()( R ontain errors
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Avenue which'%g & forty mile per hour street in Ogden
City, Utah. The appellant denied driving so fast but

did conceqe that he was driving considerably in excess of
the speed 1imigv5qq;that %evhad;d@g@ vome weaving in and
out of traffic. .(.-17 File 9337)

Judge Wahlouist revoked his probatici stating,
contrary to the provisions of the State statutes, -that
reckless driving is a moreisgg}qus offense than robbery of
a ggsqli)rx? station. (U“,x 1953 “76‘-5*1-1) (0.0, 1953

76-49-1) (3-20 File 9397) .

The ev%?enqg gtﬁthat{hgaring further indicated

that thergzhag:been certain juvenile offenses in which the
appellant was %nVO}V?d as a defendant. The record d@?s‘

not disclose‘whather the qugnile‘CQurt had . a trial or not,
or whether or not t§e appgl}ant was at anytime represenied
by coun:el. %?hg,record ig frrther confused because there

is some indication,th%t helgas found not guility of the more
serious Juvenile Jourt charces. (3-20, 21, 22, 23 File 9337‘
Howevar, th?;g_was'gﬁplevevidence.to the effect thot he had

previous Juvenile record of careless drivins. (=21, 22

%737%»193%7&1)/. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



The Court remsnded him immediately to the Warden of the
State Penitentiary and he was taken into custody of the
Sheriff of Weber County at once. (2-10 File 9387) The
Court refused to permit him to remain on bail pending an
appeal. (R-25,28 File 9387) Thereafter, appellant filed
his Complaint seeking ¥Writ of Hsbeas Corpus in the Third
Judicial District Court in and for Salt Lake County. (Re1,
2,3 File 9363) This matter came on for hearing before the
Honorable A.H. Ellett, Distriet Judge, on the 26th day of
September, 1960, and for the first time the appellant was
represented by Counsel. (R-10 File 9363) The Court
solely upon the basis that the appellant wes a high school
graduate and without considering other evidence relatlve
to his mental capacity d@nie;:l the relief sought in the
proceeding in Habeas Corpus. (R-29 File 9363) From this
raling the appellant, Brent E. Spiers, has likewise
appesled. (7-30 File 9363)

The evidence hefore Judge Wahlquist and Judge
©1lett appears to be uncontradicted, and it would appear,

that at no time in any of his appearances before the City

Sponsored by the S.J. Quinney Law Library. Funding fo 1 provided by the Institute of Museum and Library Services
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received no grade above . ( 2-15, 16 File 9363) While
it is true that the appellant graduated from high school,
(a.14 Mle 9363), 1t is difficult to see how this
achievement was obtained in view of his obvious
scholastic deficiency. Testimony further indicated that
he was obviously immature to a point that he was betwsen
three and four years behind the averége ninsteen year

old child in comprehension. (R~24 Pile 9363) Yet this
was the boy who was permitted to enter a plea of guilty
to a penitentiary offense and who had his probation revoked
all without benefit of Counsel and in fact without even
the benefit of counseling from his parents. { #«6, 18,
19 File 9387)

It is significant to note that at the time
appellant entered hls plea of gullty he was not advised
that the offense with which he was charged was in fact
a felony and that the penalty therefore could mean
imprisonment in the penitentiary. ( R-11, 14 File 9387)
This information was held from him until such time as he

was referred to the A'mlt Probation and Parole Department

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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County erred in that it abused its discretion
in revoking the probation of Brent Spiers
for a violation of the traffic code when
the record is c#void of any information or
statement to the efiect that szid Brent
Spiers was ever advised or informed,
bolived or knew that such a violation
could or would cause his probation to be
revoked.
ALIMENT
POIRNT I.
Carpentier vs. lainson, 248 Iowa 1275, 84 MW 2d
32, 71 ALZ 2d 1171 has best sxpressed this problem
when il states at p. 1157 of 71 ALR 2d:
"Should any minor charged with a crime
involving life or liberty be permitted
to walve his right to counsel, or must
the Court appoint counsel for him
rezardlesg of his wishes, express or
implied?”
It s submitted that upon the facts set forth in
this case the authority throughout the United States is

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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wniform in holding an emphatic "o®,

Although this is a problem that the Supreme Court
of Utah has not as yet decided, The Supreme Court of the
Inited States has had this problem before it upon various
occasions the most recent decision being that of Willie
B, Moore, Petitioner vs, 3State of Michigan, 78 3. Ct. 191:
The appellant a seventeen vear old negro boy had been
chargod with murder. The Court found that the trial,dﬁdge
had asked him as tot

"hether he had a lawver and whether
he desired to have one and that ( the
petitioner) gave & negative reply to
both of these inquiries , and stated
that he wanted to gzet the matier over
with." (78 8. Ct. 193)

The Court further found as facts that the appellant
at the time was emotionally unset because of the implied
threat of racial or mob violence and plus the fact that
the appellant had but a seventh grade education. There
was no showing as far as the decision recits that the fact

3 o by tee.S. . 7 < 4 o omds bbb st aal sy L LiarAServices,
tha*“”mng faﬂﬁw “‘wmg?%’f(%ugv%ﬁ}/‘/’:(zzlm.umm ))';mﬁ;é%@mﬁﬁk‘”ugﬁgdé’”ms

v Services
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occasioned by lack of intelligence, as distinguished
from lack of opporturity, The record is further devoid
of any suggestion that the appellant was in any way immature
or that he lacked normal intelligence other than the normal
intelligence of’a seventeen year old person, Sub&equent
to his conviction and eonfinement in the 3State Penitentiary
the appellant filed a delayed motion for a new trial which
was again denied, [rom which an appeal was taken to the
Supreme Court of lichigan which affirmed the trial court's
decision. The Supreme Court of the United States reversed
and remanded the matier for itrial, stating, in part, that
the age and poseible or probable fear was sufficient to
prevent the appellant from exercising an intelligent
walver. ‘

While it cammot be contended that Splers was under
fear, nevertheless, it is significant that Spiers
was & person of an age younger than loore in maturitiy
with an obvious mental deficiency as indicated by his
intelligence quotient, who was not advised at the time
of his plea of guilty could result in a sentence to

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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the State Penitentiary., (7.11,13 ®ile 9%387) If a
seventeen year o0ld negro boy could not waive his
gonstitutional richts to counsel, lov could a nineteen
year old nentally deficient boy, whe had an intelligence
of a borderline feeble minded person and who acted as
would a fifteen or sixteen vear old person; be able to
intelligently waive his constitutional right to
counsel. It is sulmitted that the obvious answer to
this question is that it would be impossible, and that
it was 4in fast, impossible for JSplers to intelligently
waive his rishts. Tha pule heretofore laid down has
found considerable appfaval throughout the various
States. Thus, in Cassidy vs. State (1929), 201 Indiana
311, 168 NE 18, 71 ALR 2d 1143, the Court held that a
youth who is below average in intelligence or otherwise
incapable of understanding his rights did not walive his
right to [ ave counsel.

Similarly the Supreme CTourt of Indiana in State
vs. Lindsey (1952), 231 Ind. 126, 1046 WC 2d 230, 71

3 24 1163, the Court held that a young man 18 years

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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a nineteen year old perSQn with a moron level of intelligenc
offectively waive? The test is the person's ability to
understend and to comprehend, by his intelligence and
not by his chronologicél age. |
Again in the case of Willey vs. ludspeth, 162 Kan.
516, 178 P. 24 246, the casc #é similar to the one in
question. It appeared from the record that the plaintif?
and petitioner, Jaﬁﬁsywilley, a seventeen;yéér old boy,
was charged with bresking into and entering in the night
time a grocery store in Pittsburg, Kansas. The Information
charged the petitloner with two counts: First, burglary
in the second degree and secondly grand larceny; that
shortly thereafter the patitianar pled guilty to both
crimes. The petitioner filed an original Writ of Habeas
Corpus in the Supreme Court, alleging he was denied his
constitutional richts tcApaVe the,assistance of counsel.
The Supreme Court of Kénsaé stated this problem to
be of great importance and said that the problem to be
considered is #s follows, as stated by the Court at p. 243
of 178 P, 2d:

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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"The “oregoing brings us to consideration
of the serious question involved in the
case-wshould this 1l7«yesar-old boy have
baen given the benefit of counsel before
he was permitted to enter his plea of
guilty to the felony charges filed
against him? We are not concerned with
the career of crime which the petitioner
may have followed since he was first sent
to the reformatory by the State of
Eansas. We are gravely concerned,
however, with the perplexing problen
presented a5 Lo whether & 17-year-old
boy should be permitted to enter a plea
of guilty in a felony case without being
required to confer with counsel.®

Counsel for the respondent called to the Courtls

attention the fact that a Court was not required to

assign counsel for the accused unless he s0 requested

counsel to be afforded him. The court in deliberating

upon this problem stated as follows at p. 249 of the

eited pinion:

"When the petitioner, ag a boy only
17=years«old stood before the court,
under the laws of this state he could
not have entered into a valid contract
obligating himself; he could not have
voted; he could not have married
without the consent of a parent; he
could not alone, without a gusrdian
or next friend, have been heard to

say anything in the court room in a
ﬂiﬁl action which would have been

ing Should we say ;
Sponsored by the S.J. Quinney [3‘\ Libr ur\ ] (/Hl h)/ (/1 oitizatig ) e Wu\zum L /11//( Services
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he coul? have done a’one, with legal
significance, was to have pleaded guilty
to a2 folony in a Court of Taw? . . . .

The Court further quoted from “tate vs., Oberst,
127 Kan. 812, 319, 273 Pac.’ &90 hoz

¥ Tn the case before us th& défendant

was a l7-year-old boy * * * The one

thing this vour~ster needed more than

anything else before pleading guilty
" ko .such a horrifying accusation was

eonsultation with end the adviae of
& oot lowyer, ® % 4@

The Court further stated at pape 251 of the cited
cases

"The record 1n the present case is silent
as to the degree of intelligence which
the petitionsr may have possessed when
he stood before the court. We can not
gather therefrom any knowledege pertaining
to his educatiornal attaimments, general
mental alertness or lack thereof. We
assume, therefore, that he possessed
averaze intellirence for = bovr of his
age. Upon such an assumption we reach
the conclusion that ordinarily a
17~-year-old boy is not possessed of
sufficient comprehension of his
constitaotional rights in a felony case
to waive them znd that he should be

glven the benefit of consultation with
counsel., Weé arec of the opinion, also,
that the possible presence of his father
in the courtroom did not aesure the
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petitioner of his constitutional

rights . . . . . . Since the fallure

to appoint counsel for the petitioner

in the present case and to reguire

that the petitioner consult with such

counsel deprived the court of jurisdiction

to render judgment, it follows that

the judgment entered upon the plea of

guilty was veold."

It is further of great interest that in this

Kensas case the petitioner and appellant had had a
long previous record of misdemeanor offenses as & Juvenile,
and had appeidred before the Court on numerous occasions,
and had in fact heen declared a delingquent. It would
follow, therefore, that Brent Spiers, a nineteen year
old boy possessing a mentality of a feeble minded
person, and also immsture to the age of fifteen or
sixteen, cannot be said to have intelligently waived
his constitutional right of counsel, and that as such
the sentence and judgment as rendered by the Court
would appear to also be void. It must be further noted
that & very similar case both as to facts and circumstances
was found in the most recent Oklahoma case, In The Matter

of the Application of Burford ‘cDaniel for Writ of
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Habeas Corpus, (Oklahoma 1956) 302 P.2d 194,
" The facis in this case are that Burfard

cDaniel sixtzan year old ninor along w1th three

other minors WS charged with second da gree burglary.

A plea of guiliy was entared on the arrazvnment and

the petitioner was baund over to the District Court.

The petitioner was releassd on bond, signed by his
mother and a Mﬁss Liv?i Thamas. in Qrdar to satmsfy

the filing of the baad. That gﬁnﬁdayaﬂ;atervthe
petitioner entered his plea 6f}g§iity £o the charge

and was sentenced by the Cﬁurt ie sér#&lfive;y&ars

in the penitentiary, but the sentence was suspended

for and during the time of petitioner's good behavior.
The facts further show that &t the time petitioner

was arraigned in the District Court his mother was present,
and that prior to entry of plez, he and the County
Attorney conferred with the mother and advised her that
she was entitlel to have an attorney but that she, in
substance, said that she did not wantkan attornéﬁ éf her
son sot a suspeided sentence. The mimutes of the trial

Cou iled to show that the Cou § dvised ¢
/mmwuf/\ e uinney Law 1}}71 ‘ary. Funding for digitization prov u;:/ Y 1% Institute of Wu\uzm};}u%/ Library Services

Library Services and Technology Act, administered by the Utah State Library.
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petitioner priar Lo acsepting his plea that be wo
sntitled to be represanted Yy counosl, and that 1f he
was wable to oinlor an atlomer %&:& the Soard wald
appoint one 8 Tepvrasent Wim, THe Petpor
sinee in this abber the Wother had asquiesced i
overything that was %* that Lo peililaner eiPagbively
wived his richd o Mw%“faﬁ b mmﬁ Wm &
wrre e Cowrd stated st pe 301 of She @@m ans0t

¥Bat the m@@mm femture ﬁﬁ the

v;;«»

o ~‘wr, ant m a@
T mz m %&m m &@ﬁf

ﬂ * the Tesord hed mﬁmw m the O

A Y w% el oreant dad wdls inaoivy oo M m
m& &A1t of Ui mether to moley

sowirel, £ 0 olemell 88 atries vith he doed %&& noi,

and 1f she o uet Al o
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cost to her, and she and the minor

in the face of that had refused

counsel and stated that defendant

wanted to enter a plea of grilty,

the situation would be vastly

different than it is, as disclosed

by the record, and would have compelled

affimance, but by reason of the matter

shown and failed to be shown, the writ

must be granted."

Therefore, the Court will see from the
situation set forth in the McDaniel case, and the facts
as presented in this case, that no inquiry uas‘mnde by
either Judge Norseth or Judge Wahlquist as to the
defendant's ability to employ an attorney to represent
him and in fact the appellant when asked by Judge
Wahlquist:
"Do you want to talk to & lawyer asbout this thing?®
Mr. Spiers: ™jo. I am not able to afford one.®

(R-18 File 9387) Further, the record shows that no
question was asked of Mrs. Spiers, appellant's mother,
when she appeared in Court with her son, whether she
had financial ability to have her son represented by
counsel, and 15 fact the records indicate that the
appellant didn't even have an opportuhity to talk to
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services

Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.
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his mother. (2-19 File 9387)

In a similar case, ox parte Cook (Oklahona),
133 P. 20 595, it appeared from the record that John
R, Cook, & minor of the age of seventeen years, was
confined to the penitentiary for the crime of
burglary in the mecond degree. That the petitioner
did in fact pload guilty before the Justice of the Peace
and shortly thercaficr was taken over to the District
Court Judge and entered hiz ples of guilty to en
Information which was {ilci ageinst him. The facts
further show that the officers who had charged the
petitioner were in such a hurry to get petitioner
into the penitentiary that the transcript of the
Justice of the Peace was not certifiecd before filing
in the District Court. “hat after petitioner wacz
placed in jail he was denied the right to call his
parents or communicate with any of hié frien%f. The
only persons he was permitted to talk to wef; officers
and the owner of the store he was alleged to have
burglarized, who advised hin to go cheal ahd ﬁlead

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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gullty and it would be essier on him to do so. The
facts further show that the petitioner had never besn
convicted of any erime and was wholly ignorant of his
richts, and by reason of his youthfulness and ignorance,
he did not understand the nature and consequence of his
plea.

The Court held at p. 601 of the éited case:

"It is our eonclusion that because of
the youtafulness, illiteracy and
inexperience of the petitioner, and the
fact he was charged with a serious
erime was sufficient to require the
court as a necessary requizite of due
process of law to appoint counsel for
him, even though petitioner did not
ask for aid of counsel., Although a
trisl court upon arraignment of one
acoused of crime might tell the
defendant of his various rights under
the law, such talk is meaninrgless if
the person accused is so youbhful,
Arnorant and inexverienced in court
proceedings that he does not understand
all the court means or the nature and
consequences of the proceedings through
which he is passing., In Oklahoma, a
person may not in civil sult take a
Judgment against a minor without the
appointment of a guardian ad litenm.
Certainly, if the law proteets the
accused in his property rights in a
civil ease to that extent, then sos
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equally & colemn duty should be
imposed upon the court when a minor
defandant 1s brourht before him
accused of a felony where his life and
liberty are likely to be taken."™ . . .
"It is therefore ordered that the
Judgment and sentence filed against
the petitioner, John &. Cook, in

Case No. 3755 4in the District Court
of Pontotoc County, and all other
proceedings in said court in said
canse subsequent to the filing of the
information therein, be and the same
are hereby vacated and set aside.

"It is further ordered that the writ

of habeas corpus be lssued and the

Warden of the State Penitentiary at

HeAlester is hereby commanded forthwith
~to deliver the petitioner, John H.

Cook, to the custody of the Sheriff

of Pontotoc County.”

It would therefore appear that the courts must
and should do everything within their power to see that
8 young inexperienced boy or girl should have ¢ounsel
appointed so that their rights may be protectad, and
in the case at bar it would indicate that although we
have a nineteen year old boy, we further find that he
is low in intelligence, his school grades are such that

it would appear that he does not comprehend or understand
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to any rreat extent, and in fact ais IQ shows a
feebleminded person, and in addition the facts further
show tha* the anvellant's rirhts were not protected
g0 as to enable Uront Splers to receive due process
»* Law as required under the Constitution of the
Inited States and under the Constitution of the State
of Utah.

A similar conclusion was reached by the New -
Jersey Suverier Court in Jenkino vs. Ztate (1959),
27 N.d, Super 23, 154 A, 24 29, 71 ALR 24 1164,
In this case & minor 19«vears of :age who was new to the
Courts, low in intelligence, defeetive in verbal abilities,
althourh he anpesrsd to understand sentences but who was
found to be basically inadequate, unstable and immature,
in this case, -(as in the case at bar) the defendant,
entered his plea of guilty, waived his right to counsel,
he later requested hic freedor on a2 Writ of Habeas Cornus,
allegines denial of his ripght to counsel. The Court grantad
the ¥Writ holdinc that under these Facts the accused did
not waive his rirht to counsel at the tin: of

. ) - faotha Anted . -
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that llew Jersey Courts will not indulge in the fiction
of constructive waiver. The court said that a waiver
of the riggt of counsel at time of sentencing could
not reasonably be inferred from his negative answer
to the question as tc whether he would wish a lawyer
assigned to him before pleading to the aocusations
brought against him.

A similar conclusion was reached by the Supreme
Court of Wash’npton, in Thorne vs. Callahan. uh@flff
234 P, 24 517. In this case the facts of the
decision did not rest upon the'agé;ofﬁghe petitioner,
on the contrary, the petitiéﬁg&iwas a man of some
thirty two years of age: ‘infihis case‘the Writ of
Habeas Corpus was found to have been wrongfully denied
upan the basis that the defcndant wms not advised as Lo
the true significance of the -ifence charged and of the
penalty connected therewlth. The facts showed that tue

defendant, an appgrently normal peruon, was charged with

the offense of carnal knowledre of a nlne year old child.

He was advised by his mother and his wife and dauphuer

mwt MH Dmﬁﬁm’tﬂvn /'za‘/tzmmgglrml%wlﬁnh‘d/\mlm‘tml(elf 1@‘{@1}1"7& LW\ sﬁ«l’?zte tel 2
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a ‘lea of gﬁiity he micht not have %o serve more than
one year and that there was a very real vpossibility
of ;orole clemency, when in fact the penalty for a
convic: fon of the offense with which he was

charged was life imﬁrisdnmenf.l‘The Court in granting
the Writ of Habeas Corpus caid at page 525 of cited
case: |

"We are convinced that Thorne would
not have waived his right to counsel
end pleaded guilty if he had known

that he would have to spend the rest
of his 1life in & penitentiary without
hope of relief from the board of prison
terms and paroles. Hor would he have
done so if he had known that nelther
he nor his wife could have testified
at his trial unless he consented
thereto. . . .+ . .Here we have a man
thirty-two vears of age condemned to
penal serv_ iude for the balance of

his life (pussibly for forty or fifty
years) because he was induced by law
enforcement officers t6 believe that
be would have to serve only a few years
if he pleaded guilty." ! ;

The Court speeifically found that he was not advised
by the Court that the penalty for the crime to which
the right to counsel was waived and entered a guilty

plea, did in fact carry 1¥e imprisonment &nd that there
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was no pareole avallable therefrom.

It is submitted that the records in this case
specifically showed and it cannot be successfully
controverted that Brent Splers was at no time, prior
to the entering of his plea and certainly not at the
time he waived counsel, advised that he was faced with
a penitentiary offense and that as an iﬁevit&ble result
therefrom he could be confined in the State
penitentiary. { R.11, 13 File 9387)

That cthsr‘juris&iatigns agree and uniformly

hold as to the above cited cases may be seen by an

examination of the annotation found at 71 ALR 24 1160.

POINT II

The District Court in and for Weber County,
Utah, committed error when it revoked the probation of
Brent Sﬁiers on the information charging him, the
appellant herein, with sccond degree burglary, which
was filed with the Clerk of the Distriet Court of
Weber Couﬁty on therath4day of August, 1960. He was

arraigned August 15, 1960, before the Honorable Parley
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E, Norseth and at that time entered a plea of guilty.
The Court referred Spiersz to the Adult Probation
Departme.’ and the imposition of sentezicé and report
of the Court ms continued until August 29, 1960.
At that later éate the sppellant was placed upon
probation by Judge Norseth and impositim of sen‘!wnce
and report was centixmed until @et@ber 3, 1960, at
11:00 A, (R-b,6,7 File 93@?) On Septambar &, 196(3
an Affidavit was filed by Jampb Tite of *the Adult
Pmbntion and Parole Damrtmem requesting ’c;he
probation be revoked, on the grounds and for the
reason that afapéilmt hsrain di.d operate a motor
vehicle in a reckless manner on or about ﬁugust 31, 1960.
At thé time of the rwaeatian of the app@llant's probation
the Court made the following statement through Juﬁge
Hhhiquist: |
" The Court: 80 miles an hour in city

traffic is a morc serious matier than

if he had robbed a gas station. It's

more dangerous. It threatens more

people. Do you have anything else you
want to tell me about this? Do you have
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any reason why I shouldn't put jou in
prisont A
ir. Splers: 1 just got @anicky.
’The Court: Judga Morseﬁh éromised you
he would put you in prison if you did
this kind of thing. He promised you
three days before, if you did this, that
he would put you in prison. (R-20 Fila 9387)
It is respeetfully submittad that the Court
érred in two 5tatementa. In tha first placa Brent
was driving fast, and although a aeriaua traffic
violation, 1s not more aerioua than robbery. ( U.C A,
1953 76-49-1 76w51-1)
In the secanﬁ place Judga H@rseth did not make
any such statements. The reaord further is devoid
of any incidents £hat thg appellant wasg Et anytimé
enjoined from usiﬁg a motor vehicle or aﬁvisaé that
in the avent he éommitteﬁ a violation’of the traffic
laws of the State of Utah or Ogden City that such a
violation would eonstitnﬁe an aﬁtamatic cancellation
of his probation. _ | |
Under these canditions it is submitted that

the Court was in fact arbitrary and capricious in sentencin
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this man to an undetermined time in the Utah State
penitentiary. The penalty for a conviction for
burglary in the second degree is an undetermined term
in the penitentiary of not less than one ycar nor more
than twenty. (U.C.A. 1953 76-9-4) The penalty for
reckless drivine, the offemse of which the appellant
pleaded gpuilty without benefit of counsel, is that of a
misdemeanor and is so defined not only by the statutes
of the State of Utah but by the ordinance of Ogden
City. ( U.C.A. 1953 76-49.1)

The authority vested in the District Court upon
& plea of guilty or conviction of any erime or offense
is set faﬁth in U.C.A. 1953 77«35.17. Thers can be no
question that under the terms of such a statute the
Court may medify or revoke any condition of probation
just as it may increase or decrease a probationary
period. However, the statute doeg not say that this
may be done with affidaviit or withoul counsel &nd that
the statute has been so interpreted by this Court uson
many oceasions.
swonsorea vy n T L3108, Bime, that this Court had, occasion to
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statutory laws of the State of Utah constitu.ed a
felony. Certainly no one could quarrel with the
revocation which the petitioner himself admitted
to be just.

Simila: 1/, in Ix parte Follett vs. Severson
(Utah) 225 P. 2¢ 16, the probation of a defendant
was revoked. In that case, the defendant was
required to sign a probation agreement under the
terns of which he was %o make a monthly report to
the probation department as to his activitios and
whereabouts; he failed to do so and removed himself
not only from the jurisdiction of the court but from
the Adult Probation and Parcle Department or the
period of eight years at which time he was incarcerated
at Logan, Utah. and then taken without a hearing to the
Utah State Prison. The Court held that there was no
error in committing the appellant to the Utah State
Prison without a hearing because there could be no
question that the probationer had, without any exc se

or justifiable reason, failed to abide by either the
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that the Utah Supreme Court has held that a man's
probation nay be revoked in the eévent he commits
another or like feleny cr in the event he refuses
or fails to comply with the specific direction
of the Court, or of the specific direction of his
probation agreement.
Here, however, it is contended that the
defendant or appellant had not committed another
felony violation, on the contrary, the sole
justification is that he committed a traffic violation,
a misdemeanor, that was supposedly more serious than
8 robbery., It is contended that appellant was
not specifically enjoined from driving a motor
vehicle or specifically enjoined from violating a
traffic ordinance prior to his probation being suspended.
It 1s respectfully submitted that & violation
of an ordincnce 1$ not sufficient justification for
the revocation of this petitioner or any other pstitioner's
probation, save and except in sﬁéh 8 case as where the
person was paroled from a misdemeanor offense.
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a crime, and on separate charges of assault and battery
of a hirh and argravated nature. He was sentenced .in the
first case to six months and in the gecond case for the
term of two yrars. All sentences were suspended and the
appellant -as placed upon prebation for a period of five
years, Threc yvears later the appelliant was brought before
the Court on proceedings to determine whether or not
there had been a violation of the general conditions
of his probation. The court found that there had been
not one, but seven separate and -assorted misdemeuior
violations. In sustaining the order of revocation the
Court said at page 126:
"The revocation is not based upon one
instance of violation, but, as already
observed, there were at least seven.
It then becams the sole inquiry of the
Court of leneral Sessionz to detasgmine e
whether the sentences imposed and held
in suspension by probatieon should be.

executed becsuse ¢f the appellant's
hreach of the conditions.n L

It will be noted that the Court msed the plural,
and the plaim import of the “ourt's language is that one
misdemesnor violation was not and would not have been

I :
M/ﬁigim‘%m b ¥um L (;/21 ,gg;‘l;“frﬂrtﬁgllgg#/&f;ggmﬁ the Institute of Museum and Library Services
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himself in & law-abiding manner . . . «
There are many offenses which subject
people to fines, and yet whick do not
indicate that those committing them

are necessarily not kw-abiding, -for
instance, the vielation of parking
regulations in g city is an offense
against the law, yet, if freedom from
ever having committed such an offense

is the test of & lawwabiding person,

fow of us can lay claim to the title.

e o« o o » A1l we are holding in this
particular case is that nnder the
cirecumstances under which the statute
was violated, we cannot find that the
appellant had thereby ceased to be a
law-ghiding eitizen. A Parolee is not
expected or required at once to achieve
perfection. I1If his conduct is that of
the ordinary well-behaved person, with
no more lapses then all people have, with
no sericus offenses charged against him,
and with no indication that he intends
in the future to pursue the course which
led to his original conviction, the
courts and probation officers should
not seek for unusual and irrelevant
grounds upon which to daprivs him of his
freedon.”

JSertainly, there is no similarity between the
offense of second degree burglary, with moral turpitede,
and that of a Wraffic violation, caused by a person
who was motiveted solely be fear.

The true test is that stated in People vs. Deeb
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(New York), 132 N.Y.S. 24 439, at page 442,

"The facts which will lead a court

to revoke & suspension of sentence

and impose a sentence within the

time allowed by Code of Criminal
Procedure, 470-A, depend ultimately
on the scund judgment and

diseretion of the Judge. His
determination in this respect is

to be governed generally by the same
considerations of justice and fairness
that will guide his judgmen® in imposing
or suspending & sentence in the first
instance.® ;

Obviously the court in revoking “Le privation
of this appellant did not act in accordance with the rules
laid down by the Supreme Court of the State of Utah or
the test of fairness and rcasénableness laid down by the
Hew York Courts.

CONCLUSION

It is respectfully submitted that:

I, The District Court in and for Weber County 1
erred in not causing this appellant to be represented by
counsel, and that the District Court in and for Salt Lake E
County erred in not granting the Writ of Habeas Corpus |

thereafter requested by the appellant.

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



=39~

IT. It is further urged that the District

Court in and for Weber County erred in that it
arbitrarily and capriciously acted in revoking the
probation of the appellant, Brent Spiers, without
just cause.

Respectiully sulmitted,

PETE N. VLAHOS

Attorney for Appellant
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