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Appellant/Cross-Appellee Michael Lang submits this supplemental brief

as required by this Court's December 16,2019 Supplemental Briefing Order.

Introduction

The Court asked for supplemental briefing on whether the property at

issue inthis appeal has been sold. Itpurportedly has. But that does not moot or

otherwise affect the primary relief Lang has requested onappeal. This is so

because Lang recorded a lis pendens against the property before any sale. As a

result, any buyer taking subject to the lis pendens is bound by the final

disposition of the action. Thus, even though this Court denied his motion for

stay, if Lang prevails on appeal and obtains an order of specific performance, he

may proceed to acquire the property, regardless of Thatcher's efforts to convey it

outfrom underhim. See 2DP Blanding, LLC v. Palmer, 2017 UT 62, ^ 26,423 P.3d

1247.

Supplemental Brief

1. Lang's recorded lis pendens protects his interest in the property superior
to any subsequent transferee.

After this Courtdenied Lang's Motion for Emergency Relief and Stay

Pending Appeal, Thatcher conveyed the property on September 6, 2018 to what

appears to be her own trust, see Warranty Deed, recorded Sept. 6,2018 (attached

as Exhibit A), and followed it that same day with aconveyance to another entity,

see Warranty Deed, recorded Sept. 6, 2018 (attached as Exhibit B). But months



before either conveyance, in June 2018, Lang recorded a lis pendens against the

property notifying the public of his pending appeal and claim to the property.

See LisPendens, recorded June 28, 2018 (attached as Exhibit C).

Because Lang's appeal seeks to require Thatcher to specifically perform

and convey the property to him, we understand this Court s inquiry about the

current status ofthe property's title. As a general rule, "[w]here there isno stay,

an appellant loses all actionable rights to the property that has been lawfully

conveyed to a third party." 2DP Blanding, LLC v. Palmer, 2017 UT 62, ^ 25,423

P.3d 1247. But the "one exception to this general rule" is a recorded lis pendens.

Id. If 26.

The Utah Supreme Court has explained, "[w]hen a third party purchases

the property subject to a recorded lis pendens, it 'acquires only the grantor's

interest therein, as determined by the outcome of the litigation.'" Id. (quoting

Timm v. Dewsnup, 921 P.2d 1381,1392 (Utah 1996)). And, importantly here,

"[t]his exception applies '[e]ven absent a stay' or supersedeas bond." Id.

(quoting Richards v. Baum, 914 P.2d 719, 720 n.l (Utah 1996)).

Thus, because Lang took the additional step of recording a lis pendens

before Thatcher's conveyance, his claim to the property at issue in this appeal

remains viable. See id. H27. That includes recourse against any third parties who



acquired the property subject to Lang's lis pendens. See id. 26-27.1 indeed, as

one court explained, apurchaser of property subject to a lis pendens "is bound

by the final disposition of the action," and thus "receives only whatever title

remains in his vendor at the termination of the suit." LeMond v. Yellowstone Dev.,

LLC, 236 P.3d 345,351-52 (Mont. 2014) (cleaned up). Thus, "[i]f the litigation is

won by the grantor, the conveyance is effective. If not, the grantee may acquire

nothing." Id. at 352 (cleaned up).

Accordingly, even though Thatcher transferred the property, it does not

affect the outcome of this appeal.

II. The legitimacy ofanytransfer should be the subject offurther
proceedings on remand.

The lis pendens is determinative as amatter of law as to any transfer. But

there is still another reason thepurported transfer should not moot Lang's

requested relief: There is a real possibility that it was a sham transaction

designed to put the property outside Lang's reach as opposed to a legitimate

arm's length sale to abona fide purchaser.2 At the very least, Lang should get to

1Not only was the lis pendens a matter of public record, the purchase contract
Thatcher put forward below expressly contemplates that itwill remain in effect
until at least "theconclusion oftheappeal process." {See Thatcher's Closing
Argument, filed July 23, 2018, Ex. A: REPC §2.3 and Addendum 2).

2To start, the contract Thatcher presented to the trial court for approval in
May 2018 was with adifferent party than whom she eventually transferred the
property months later in September 2018, which began with her conveyance of



explore that issue using available discovery procedures so the trial court can

make that determination as a fact finder on remand as opposed to allowing

Thatcher to moot Lang's requested relief on appeal without having to show the

legitimacy of her transaction. After all the rule the Utah Supreme Court adopted

in 2DP Blanding that anappellant loses actionable rights to the property at issue

absent astay is specific only to lawful transfers to third parties. See 2017 UT 62,

1125.

It thus makes sense that before insulating a party's repudiatory actions, the

repudiating party (Thatcher here) should have to demonstrate - and Lang should

be allowed to challenge-the legitimacy of her transfer beyond mere paperwork

and deeds. Indeed, whether a conveyance isvoidable is a fact dependent

question involving many possible factors. See Utah Code §§ 25-6-201, -304;

Lakeside Lumber Prod., Inc. v. Evans, 2005 UT App 87, If 9,110 P.3d154 (explaining

that fraudulent intent under the fraudulent transfer act is a fact question).

Because the actual transactions and transfers occurred months after the

parties litigated the initial question of the stay, and occurred between parties

the property to her own trust. Compare Ex. Ato Thatcher's Closing Argument,
filed July 23,2018 with Transfer Deeds, attached as Exhibit A&B.



different from those identified previously to the trial court,^ it isnotsomething

that has been adequately litigated and explored and should not (and carmot) be

resolved in thefirst instance onappeal. See, e.g., Richardson v. Hart, 2009 UT App

387, If 19, 223 P.3d 484 (declining to determine a matter for the first time on

appeal and deferring to trial court's fact finding function to address new fact

issues); Francis v. State ex. rel. Utah Div. ofWildlife Res., 2010 UT 62, ^ 19,248 P.3d

44 (declining to affirm on alternate ground or theory in absence of sufficient

record directed to the issue and clear notice of the outcome determinative nature

of the issue).

To conclude otherwise would invite sham transactions and open the door

to allsorts ofmischief when ownership to property is at issue on appealand the

claimant cannot obtain a stay.

it "k

3The contract Thatcher presented to the trial court for approval in May 2018
was not the same party to whom she eventually transferred the property months
later in September 2018.



Conclusion

Insum, Thatcher did transfer the property. But given Lang's lispendens,

that transfer does not affect the outcome of this appeal.

DATED: December 27,2019.

DURHAM Jones & Pinegar, P.C.

IslBrvan J. Pattison

Bryan J. Pattison
AttorneysforAppellant/Cross-Appellee

Michael Lang
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of Springdale, Utah
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0. WARRANTY DEED

el 1, Melanie A. Madsen, aka fi^phie Madsen Thatcher as to the

Warranty Deed of 2
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West Quarter Comer of SecM28, Township 41 South, Range iNvest, Salt Lake Base and MeridianTand running
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WHEN RECORDmMAIL TO:
GRANTEE

5513W.11
Highland

X

:eianle Alexandrine Madsen, Ti
'2007

of Springdale, Utah
herebyCONVEYS WARRANTS to

PARCEL 1:

Beginning at apoint North 0^' East, 550-00 feet along the SectM Line and South 65°45' East, 536.25 feet from the
West Quarter Comer of Section 28, Township 41 South, Range 10 West, Salt Lake Base and Meridian; and running
thence North 65'45^^est, 536.25 feet; thence North O^Q^^ast, 770.97 feet to the Southwe^omer of BALANCED
ROCK HILLS Se®^ISION. asubdivision accord^td^the Official Plat thereof, on fil^ tHe Office of the County
Recorder oW@^tonCounty, State of Utah; Ae^l^orth 89^57'22" East along tfe ^tWest 1/16 Line and the Sout^ J
Line of said^LANCED ROCK HILLS SUBIMSION 1077.0 feet, more or le^,Me Westerly Line of Balanced<^
Rock thence along the Westerly Li^i^^^ftaid road as follows: South 20®4^^^t 301,7 feet; Southerly along, tfe^c

foot radius curve to the left 6^f5^t; South 11''57' East, 124.2 ^e^^pflierly along the arc of a92.^ f^V^
•urve to the right 59.4 feet; S^^®53' West, 87.2 feet; Southerf#!^ the arc of a57.3 foot radiu^^^^o the

,3 feet to the North Line of SPWEST RESORT CONDOMINJp^, as recorded in the Office of t^^nty
recorder of Washington Countte;Mte of Utah; thence North 65®4|f3^l along the North Line of said ^®4WEST

RESORT CONIX)MlNIUM§St^e most Easterly Comer of SUrwEST RESORT CONDOMINI^M^HASE TWO;
thence around said SUNW^RESORTCONDOMINIUMS PME TWO as follows; Westerly 24:28 feet along the ai-c
ofa 112.50 foot radius curve to the left; North Sl'lOW" West, 94.87 feet; Westerly 26.85 feet along the arc ofa 162.50
foot radius curve to^e left; North 20''00' East, 27.17 fe^dNorth 70'00' West, 70.00 feet; S^ 20°00' West. 25.00 feet;
North 70°00' WeC^-00feet; North 74°00' West, 1^0feet; South 16^00' West, 50ja^l?South 16''42'56" East, ^194.48 feet^^S<^^®00' East, 253.00 feet; Aet^l^g said SUNWEST RES0R^<^0MIN1UMS PHASETWC^P

. JG THEREFROM that portioa*^^ribed as follows:
ing at apoint North 933.24 fe^<^East 239.05 feet from the W$
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.19 feet; thence South 25°0Ct^^, 210.30 feet; thence North 71
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Beginning at the West Quarter Comer of said Section 28, and running thence North 190.34 feet along the Section Line;
thence South eS^^O' East, 48.40 feet to the poiat ofa400.00 foot radius curve to the righ^hence Southeasterly 91.92 feet
along the arc^sMd curve; thence South 53®20' ^^^9.02 feet to apoint on a460.Q§^ radius curve to the left; .
thence ^uffi^erly 126.33 feet along the curve to apoint on the Sou^ the Northwest Quarter of s^i^Section(^Sence North 89»52'30" West^^^feet to the point ofbeginnin^i^

^fexCEPTING THEREFROM^^ortion dedicated to the Town rfAngdale for Amphitheater Roacp^>-<^^ument recorded in Book 364^^^e 533 of the Official Record^^whington County, Utah.
ALSO LESS AND EXCEPTI^THEREFROM any portionofj^feove described Parcels 1and 2b^Hvithin
SUNWEST RESORT AM^Md, and SUNWEST RESOR^^fKSE 2, according to the Offid^^ thereof, recorded
in the Office of the Coii^^Recorder of said County.
Tax SerialNos.; S-137-A, S-102-B-i, S-102-B-2, S-102-B-6

Subject to e
2018 ta^^

^5^
^Its, restrictions and rights of^

lereafter.

eiaaie Alexandrine
lanie Alexandrine Mad

atedMay 1,2

C
X

STAl® OP UTAH )
^ :ss

NTY OF Washington )

Notaryfublk
ASHLEY BLACKNEA
Commission #6886'

MyCoaHn.Expii«{Aprtt
Stole of Utah

stee of the
•amily Trust

C>
X

ipearing of record and enforq^l^ in law and subject to

he hand of said gi-antor, tlii^;^^day of September, 2018

4

.O'IX

"^On this 6th day of SeptembecQ^S, personally appeared before^lWelanie Alexandrine MadsenJ^^ of the
Melanie Alexandrine Mad^Family Trust dated May 1, 2Q0^ho, being duly sworn did say^ she is die
trustee ofaforementioi^i^rust and that said instniment w^^^^gned on behalf of said trust, by «jiyiority granted
under the trust agreement, and said Melanie Alexandrine Madsen acknowledged to me that he/she as such trustee
executed the s

G

X X
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DOC ID 20180026695

Notice of Us Pendens Page 1 of 3
Russell Shirts Washington County Recorder
06/28/2018 11:13:46 AM Fee $18.00 By

IN THE FIFTH JUDICIAL DISTRICT COURT
IN AND FOR WASHINGTON COUNTY, STATE OF UTAH

MELANIE MADSEN THATCHER, Notice of Penriency of Aciion

Plaintiff,
(Las Pendens)

vs. Dist. Ct. Case No. 120500520

MICHAEL LANG,
Dist. Ct. Judge Matthew L. Bell

Defendant.
Appellate Case No. 20180009-CA

In accordance with Utah Code §78B-6-1303, Defendant Michael Lang licrcby gives notice

of the pendency ofthe above-captioned action,' the object of which concerns and affects, among

other things, the parlies' respective rights, claims, title, and interest in or to appro.ximately

19 acres ofland located inthe Town ofSpringdale, Washington County, Utah, which land (the

' In this aciion. Plaintiff Melanie A. Madscn Thatcher, a.k.a, Melanie Stamcs, brought claims against
Defei^dant Michael P. Lang for, among other things, wrongful lien, assignment ofrems, breach ofconiracf,
breach ofthe implied covenant ofgood faith and fair dealing, misrepresentation, promuOTry estopj^l, quief
title, and defamation. And Defeftd.int Michael P. Ung brought acounterclaim against Thaichcr lorbreach ot
contract (seeking, among other thmgs, specific perfonnance in relation to the subject Property), breach ot the
implied covenani ofgood faith and fair dealing, unju.'!i enrichment, promissory estoppel tnterferCTce wth
economic relations, andincerferesice with contract. Alchough the trial court entered a ruling quieting uileto the
subject Property ir. Tharcber's favor, Lang lias appealed that ruling, and that ap|)eal is presently penomg-
Hidden KUadow Dtn: Co. v. Mills, 590 P.2d 1244,1247-48 (Utah 1979) (holding that a iis pcndcns continues to
endure after judgment and pending appeal, and aparty's failure to furnish asupersedcas bond docs not aHect
(he Iispendens).

STO 'lilM I



20180026695 06/28/2018 11:13:46 AM
Page 2 of 3 Washington County

'̂Property'") hasTax I.D. numbers S-102-B-1, S-102-B-2, S-102-B-6, and S-13/-A, and is more

particularly described as follows:

Parcel 1: Beginning at apoint North 0°08' East, 550.00 feet along the Section Line
and South 65='45' East, 536.25 feet from die West Quarter Comer ofSection 28,
Township 41 South, Range 10 West, Salt Lake Base and Meridian; and running thence
North 65°45' West, 536.25 feel; ihence North 0°08' East, 770.97 feec to the Swlhwest
Comer of Balanced Rock Hills Subdivision, a subdivision according totheOfTicjal
Plat thereof, on file in the Officc ofthe County Recorder ofWashington County, State
ofUtah; thence North 89°5T22" East along the East-West 1/16 line and the South Line
of said Balanced Rock Hills Subdivision 1077.0 feet, more or less, to theWesterly
Line of Balanced Rock Road; thence along the Westerly Line ofsaid road as follows:
South 20''44' West 301.7 feet; Southerly along the arc of a 119.4 foot radius curve to
the left 68.1 feet: South 1r57' East. 124.2 feet; Southerly along the arcot a 92.5 foot
radius curve to the right 59.4 feet; South 24'53' West, 87.2 feet; Southerly along the
arcof a 57.3 foot radius curve to the left 5S.3 feet to theNorth Line of Sunwest Resort
Condominiums, as recorded in the Office ofthe County Recorder ofWashington
County, State ofUtah; thence North 65'45' along the North Line ofsaid Sunwest
Resort Condominiums, to the most Easterly Comer ofSunwest Resort Condominiums
Phase Two; thence around said Sunwest Reson Condominiums Phase Two as follows;
Westerly 24.28 feet along the arc ofa 112.50 fool radius curve to the left; North
SPIO'OV' West, 94.87 feet; Westerly 26.85 teet along the arc of a 162,50 foot radius
curve tothe left; North 20'='00' East, 27.17 feet; North 70''00' West, 70,00 feet; South
20<»00' West, 25.00 feet; North 70°00' West, 128.00 feet; North 74°00' West, 127.00
feet; South 16W West, 50,00 feet; South 16"-'42*56'' East, 194.48 teet; South 76"'00'
Etist, 253.00 feet; thence leaving said Sunwest Resort Condominiums Phase Two
boundary and running thence South 09^53' West^ 307.83 feet to the point ofbegirming.

Excepting therefrom that portion described as follows: Begiruiing at apoint North
933.24 feet and East 239.05 feet from the West Quarter Comer of Section 28,
Township 41 South, Range 10 West, Salt Lake Base and Meridian: and running thence
North 203.63 feet; thence South 74°00' East. 404.19 feet; thence South 25°00' West,
210.30 feet; thence North 70"00' West, 171.56 feet; thence North 74=00 West, 144.02
feet to the point of begiimirig.

Parcel 2: Begiiwiing at the West Quajier Comer of Section 28, Township 41 South,
Ranee 10 West, Salt Lake Base and Meridian; and running thence North along the
Scctlon Line 550.00 feet; thcnce South 65®53' East. 974.8 feet; thence South 37'50'
East, 192.0 feet: thence West 1007.5 feet, more orless, to the point of beginning.

Excepting therefrom that portion described as follows: Beginning at the West
Quarter Comer ofsaid Section 28, and running thence North 190.34 feet along the
Section Line; thence South ee-'SO' East, 48,40 feet tothe point ofa 400.00 foot radius
curve to the right; thence Southeasterly 91.92 feei along the arc ofsaid curve, thence
South 53'='20' East, 109.02 feet toa point on a 460.00 foot radius cun-e to the leh;
thcncc Southeasterly 126.33 feet along the arc ofsaid cun-e to a point on the South
Line of the Northwest Quarter ofsaid Section 28; thence North 89®52'30' West,
321.55 feet to the point of beginning, .-c , i • r

Also excepting therefrom that portion d^icated to the 1own ofSpnngaal^or
Amphitheater Road, by Instrument recorded in Book 364, at Page 533 ofthe Official
Records ofWashington County, Dtah,
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Also less and excepting Iherefroni any portion ofthe above described Parcels 1
and 2lying within Sunwest Resort Amended, and Sunwest Resort. Phase 2. according
to the Official Plats thereof, rccordcd in the OfBcc of the County Recorder ofsaid
County.

Dated: June 28,2018. DURHAM JONES & PlNEGAR, P.C.

Bryan J. Pattison
Elijah L. Milne
Attorneys for Michacl Lang

Subscribed to and sworn before me this 28th day of June, 2018

Notary Pubi
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Bryan J. Pattison (8766)
Elijah L.Milne (11171)
Durham Jones & Pinegar, P.C.
192 East 200 North, Third Floor
St. George, UT 84770
(435) 674-0400
(435) 628-1610 fax
bpattison@djplaw.com
emilne@djplaw.com
Attorneys for Michael Lang
41930.002

^1 onnRimnlif.le.com 800.460.5657

IN THE FIFTH JUDICIAL DISTRICT COURT
IN AND FOR WASHINGTON COUNTY, STATE OF UTAH

MELANIE MADSEN THATCHER, Notice of Pendency of Action

Plaintiff,
(Lis Pendens)

vs. Dist. Ct. Case No. 120500520
Dist. Ct. Judge Matthew L. Bell

MICHAEL LANG,

Defendant.
Appellate CaseNo. 20180009-CA

In accordance with Utah Code §78B-6-1303, Defendant Michael Lang hereby gives notice

of the pendency of the above-captioned action,' the object of which concerns and affects, among

other things, the parties' respective rights, claims, title, and interest in or to approximately

19 acres ofland located inthe Town ofSpringdale, Washington County, Utah, which land (the

' In this action, Plaintiff Melanie A. Madsen Thatcher, a.k.a. Melanie Stanies, brought claims against
Defendant Michael P. Lang for, among other things, wrongful lien, assignment ofrents, breach ot contract
breach ofthe implied covenant ofgood faith and fair dealing, misrepresentation, promissory estoppel, quiet
title and defamation. And Defendant Michael P. Lang brought acounterclaim against Thatcher for breach of
contract (seeking, among other things, specific peifonnance in relation to the subject Property), breach of the
implied covenant of good faith and fair dealing, unjust enrichment, promissory estoppe , interference with
economic relations, and interference with contract. Although the trial court entered aruling quieting title to the
subject Property in Thatcher's favor, Lang has appealed that mling, and that appeal is presently pending. See
Hidden Meadow Dev. Co. v. Mills, 590 P.2d 1244, 1247-48 (Utah 1979) (holdmg that ahs pendens continues to
endure after judgment and pending appeal, and aparty's failure to furnish asupersedeas bond does not affect
the lis pendens).
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''Property") has Tax I.D. numbers S-102-B-1, S-102-B-2, S-102-B-6, and S-137-A, and is more

particularly described as follows:

Parcel 1: Begimiing at apoint North 0°08' East, 550.00 feet along the Section Line
and South 65°45' East, 536.25 feet from the West Quarter Comer of Section 28,
Township 41 South, Range 10 West, Salt Lake Base and Meridian; and runnmg thence
North 65°45' West, 536.25 feet; thence North 0°08' East, 770.97 feet tothe Southwest
Comer of Balanced Rock Hills Subdivision, a subdivision according to the Official
Plat thereof, on file in the Office ofthe County Recorder ofWashington County, State
ofUtah; thence North 89°57'22" East along the East-West 1/16 line and the South Line
ofsaid Balanced Rock Hills Subdivision 1077.0 feet, more or less, to the Westerly
Line ofBalanced Rock Road; thence along the Westerly Line of said road as follows:
South 20°44' West 301.7 feet; Southerly along the arc of a 119.4 foot radius curve to
the left 68.1 feet; South 11°57' East, 124.2 feet; Southerly along the arc ofa 92.5 foot
radius curve to the right 59.4 feet; South 24°53' West, 87.2 feet; Southerly along the
arcof a 57.3 foot radius curve to the left58.3 feet to the North Line of Sunwest Resort
Condominiums, as recorded in the Office ofthe County Recorder ofWashington
County, State ofUtah; thence North 65°45' along the North Line ofsaid Sunwest
Resort Condominiums, to the most Easterly Comer ofSunwest Resort Condominiums
Phase Two; thence around said Sunwest Resort Condominiums Phase Two as follows.
Westerly 24.28 feet along the arc ofa 112.50 foot radius curve to the left; North
51°10'04" West, 94.87 feet; Westerly 26.85 feet along the arc ofa 162.50 foot radius
curve to the left; North 20°00' East, 27.17 feet; North 70°00' West, 70.00 feet; South
20°00' West, 25.00 feet; North 70°00' West, 128.00 feet; North 74°00' West, 127.00
feet; South 16°00' West, 50.00 feet; South 16°42'56" East, 194.48 feet; South 76°00'
East 253 00 feet; thence leaving said Sunwest Resort Condominiums Phase Two
boundary and mnning thence South 09°53' West, 307.83 feet to the point ofbeginning.

Excepting therefrom that portion described as follows: Beginning at apoint North
933.24 feet and East 239.05 feet from the West Quarter Comer of Section28,
Township 41 South, Range 10 West, Salt Lake Base and Meridian; and running thence
North 203.63 feet; thence South 74°00' East, 404.19 feet; thence South 25°00' West,
210.30 feet; thence North 70°00' West, 171.56 feet; thence North 74°00' West, 144.02
feet to the point ofbeginning.

Parcel 2: Beginning at the West Quarter Comer ofSection 28, Township 41 South,
Range 10 West, Salt Lake Base and Meridian; and running thence North along the
Section Line 550.00 feet; thence South 65°53' East, 974.8 feet; thence South 37°50'
East, 192.0 feet; thence West 1007.5 feet, more or less, to the point ofbeginning.

Excepting therefrom that portion described as follows: Beginning at the West
Quarter Comer ofsaid Section 28, and mnning thence North 190.34 feet along the
Section Line; thence South 66°30' East, 48.40 feet to the point ofa 400.00 foot radius
curve to the right; thence Southeasterly 91.92 feet along the arc ofsaid curve; thence
South 53°20' East, 109.02 feet to a point on a 460.00 foot radius curve to the left;
thence Southeasterly 126.33 feet along the arc ofsaid curve to apoint on the South
Line of the Northwest Quarter ofsaid Section 28; thence North 89°52'30" West,
321.55 feet to thepointof beginning. ^

Also excepting therefrom that portion dedicated to the Town of Spnngdale tor
Amphitheater Road, by Instrument recorded in Book 364, at Page 533 ofthe Official
Records ofWashin^on County, Utah.

STG 767526.1



Also less and excepting therefrom any portion ofthe above described Parcels 1
and 2lying witliin Sunwest Resort Amended, and Sunwest Resort, Phase 2, according
to the Official Plats thereof, recorded intlie Office ofthe County Recorder ofsaid
County.

Dated: June 28,2018. Durham Jones & Pinegar, P.C.

Bryan J. Pattison
Elijah L. Milne
Attorneys for Michael Lang

Subscribed to and sworn before me this 28th day ofJune, 2018

STG 767526.1

PAMELA JBRICKE«
Notsrif PubHc

Comm.

Mv Comm Expires ftpt 16. 2020

Notary PuBi
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