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In the Supreme Court of the State of Utah

MARGARET McALLISTER,
Plawtsff and Appellant,
- VS -

LAMAR BYBEE, CARVEL MATT- \ Case No.
SSON, Administrator of the Estate of 10726
0'Dell  Watson, Deceased, CALI-
FORNTA-PACIFIC UTILITIES COM-

PANY, a corporation, and KANAB

CITY, UTAH, a municipal corporation,

Defendants and Respondents.

BRIEF OF DEFENDANT-RESPONDENT
(‘'ALIFORNTIA PACIFIC UTILITIES COMPANY,
a corporation

NATURE OF THE CASE

This is an action for damages for personal injuries
allegedly sustained by plaintiff when, after alighting
from a car at the curb, she fell as she was attempting
to walk from the curb to the public sidewalk on the
main street of Kanab, Utah.

DISPOSITION IN LOWER COURT

The trial eourt dismissed the action as against all
defendants at the close of plaintiff’s evidence and, after
her motion for new trial was denied, plaintiff appealed.



STATEMENT OF FACTS

Appellant’s Statement of Faects is incomplete ang
it is not supported by citations to the pages of the ree.
ord, as required by Rule 75 (p) (2), Utah Rules of Civil
Procedure. Therefore, respondent California-Pacific

Utilities Company, herein called for convenience “Pa.
cifie,” sets forth the following statement of the facts,
with supporting citations to the numbered pages of the

transeript of testimony.

Plaintiff claimed she sustained injuries in a fal
which ocecurred in Kanab, Utah, on the morning of
September 16, 1963, just after she alighted from the
passenger side of her car, parked parallel to the curb,
and began to walk across the area between the curb and
the public sidewalk toward the bank where she intended
to make a deposit. The car was facing west, on the
north side of the street, and in front of property ownel
by respondents Bybee and Watson (Ex. A, Tr. 31, 32)

The bank building was east of the car, so that ap
pellant was intending to walk in a northeast direction.
Between the Bybee-Watson property and the street there
was a publie sidewalk, a wide curbing or parking strip
and the curb and gutter, all of which was publie prop-

erty, owned by respondent Kanab City (Tr. 139).



There was a building, immediately north of the side-
walk, which had been leased by Bybee and Watson to
Pacifie, and which is deseribed in the record as the
“light company office’” (Ex. 7, Tr. 31). East of this
hmilding, and between it and the bank, was a 14-foot
vacant lot, also owned by Bybee and Watson (Tr. 146).

When Bybee and Watson acquired their property in
1955, there was a canopy extending from the south side
of the building, out over the sidewalk to the street line.
A service station business had formerly been conducted
in the building and there had been gasoline pumps under
the canopy (Tr. 139). The canopy had been supported
by pillars, resting on concrete blocks about 18 inches
square. When the street was widened, the authorities
required the building owners, Bybee and Watson, to re-
move the canopy and pillars. They did so, leaving the
concrete bases intact, near the curb. These are the con-
erete blocks, which were six or eight inches high, and
which are mentioned throughout the record (Tr. 143,
144, 151).

There was a small pipe, projecting slightly above
the ground, just east of the easternmost cement block.
This pipe, described as a water pipe, apparently had
heen used in the service station business. It was in place
prior to the time the building was leased to Pacific and,
like the cement block, was surrounded by public land

swned hy the City of Kanab (Tr. 145, 146).



Appellant had worked for 16 years in a cafe diag-
onally across the street from the point where this ine.
dent occurred. She had seen the cement block many times
as she passed by, walking to work. She had good eye.
sight and she was watching where she was going (Tr.
43, 50). Nothing occurred in the immediate area to
distract her attention as she began to walk frowm her car

to the bank (Tr. 51, 52).

In attempting to deseribed what had occurred, ap-
pellant testified she got out of the car, closed the door,
started to walk “and T fell over something, but I don't
know what it was’ (Tr. 32). She did not know how many
steps she had taken. It might have been one step orit
might have been more. She did not know which foot had
encountered an object that caused her to stumble and
admitted she did not know whether her foot “hit the
cement block or the pipe or some other object in the
area” (Tr.56). There was “a lot of grass around there”
and she did not know whether there was a rock “hidden
in the grass or weeds” that she might have stumbled
over (Tr. 56).

She admitted that in her deposition, taken 14 months
after the incident, and abhout 18 months before trial, she

had testified that she wasn’t sure whether she had safely
negotiated the curb or not. Her statement then is Lound

on page 17 of the deposition, quoted at page 46 of ths

record:



“Well, I stepped on it and I don’t know wheth-
er it was right on the curb or I stepped out to
step up on the curb, but I stepped out and then
I stepped up and brought my other foot forward
and then I went over and that’s all I know and
all T can tell you.”

Although appellant had read and signed her deposi-
tion, she had not corrected this statement. However, upon
trial, she claimed to be more sure of what occurred and
testified she was “very much more sure’’ that she had
safely reached the top of the curb and had not stumbled
over it (Tr. 47).

Appellant had no memory of what she had actually
done and she had gone back to the scene and had re-
constructed what had occurred, as is shown by the follow-
ing testimony which concluded her cross-examination:

“Q. All right, now you went back and looked at
this area afterwards and then you have rea-
soned from that that you must have hit one
of these things that we’ve talked about; isn’t
that true?

A. Yes.

(). But so far as having an actual memory that
you can tell this jury and this judge, you
cannot say what happened; isn’t that true,
an actual memory that you can actually call
on vour mind, you can’t tell us, can you?



6
A. No.” (Tr. 47, 58.)

At the conclusion of plaintiff’s evidence, the court
granted defense motions for involuntary dismissal, upon
the ground that plaintiff had shown no right to reliet

as against any of the defendants.

Plaintiff filed a timely motion for new trial and

upon its denial, this appeal followed.

STATEMENT OF POINTS

POINT 1.

THE RESPONDENT, CALIFORNIA-PACIFIC
UTILITIES COMPANY, IS NOT LIABLE FOR CON-
DITIONS EXISTING ON A PUBLIC HIGHWAY
WHICH IT DID NOT CREATE OR MAINTAIN FOR
ITS OWN BENEFIT.

POINT II.

THE FINDINGS OF FACT WHICH ARE ESSEN-
TIAL TO THE APPELLANT’S RECOVERY MUST BE
BASED UPON SPECULATION AND CONJECTURE.

POINT IIL

THE APPELLANT’S CLAIM IS BARRED BE-
CAUSE, AS A MATTER OF LAW, SHE WAS
GUILTY OF CONTRIBUTORY NEGLIGENCE AND
VOLUNTARILY ASSUMED A KNOWN RISK.



ARGUMENT

POINT 1.

THE RESPONDENT, CALIFORNIA-PACIFIC
UTILITIES COMPANY, IS NOT LIABLE FOR CON-
DITIONS EXISTING ON A PUBLIC HIGHWAY
WHICII IT DID NOT CREATE OR MAINTAIN FOR
ITS OWN BENEFIT.

The duties imposed by law for the maintenance and
care of the sidewalk also apply to the parking strip be-
tween the sidewalk and the curb; the parking strip is
treated as part of the sidewalk for this purpose. Wood-
son v. Metropolitan Street Railway Company, 123 S.W.
820 (Mo. 1909). The primary duty of maintaining the
sidewalk rests upon the City of Kanab. In Salt Lake
City v. Schubach, 108 Utah 266, 159 P.2d 149, 151-152
(1945), this Court stated:

“That the city is charged with the duty of
maintaining the sidewalks within its limits in a
safe condition for use in the usual modes by
pedestrians thereon is so well established as to
need no citations of authority.”

The evidence in the instant case establishes that the
conerete block and the small pipe which the appellant
now helieves might have caused her fall were located
on public property located on the street side of the side-
walk and owned by Kanah City (Tr. 158-159, 160-161).



8

The liability for the condition of a public sidewalk
1s imposed upon a private person only when such person
creates the danger. In Basinger v. Standard Furniture
Co., 118 Utah 121, 220 P.2d 117, 119 (1950), this Cowt
held:

“There exists no obligation on the part of
an abutter to keep the sidewalk adjoining his
premises in repair, nor is he lablie for any state
of disrepair. His ohligation can only arise whers
he creates through use or otherwise some unsafe
or dangerous condition.”

The evidence here demonstrates the fact that the cement
block and the pipe located on the parking strip where
the appellant fell were not constructed by respondent
Pacific but existed at the time of the lease. Moreover,
the removal of the pillars and canopy which exposel
the concrete block was undertaken solely by the respon-
dents Bybce and Watson, at the insistence of Kanab
City, without any participation hy Pacifie. The evidenct
establishing these facts is found in the testmony of re-
spondent Bybee, who testified he and Watson acquired
the large piece of property in 1955 and leased a portion
of it, on which the Pacific office was located, n 1950,
The canopy and pillars were in place at the time of th
lease hut thev were not part of the leased property and
when the city requested they be removed, the buildin
owners complicd, without notice to, consent by, or par
ticipating payment from, Pacifie (Iix. 7, Tr. 143, 14,
161, 162).



This evidence establishes that respondent Pacific
m no way created the alleged hazards, and thus, under
the holding of the Basinger case cannot be held respon-
sible for any injury caused by the presence of the objects
on the parking strip.

In Salt Lake City v. Schubach, supra, the Court in-
dicated another possible way that liability might shift
from a city to a private person. Although such person
may not have created the hazardous condition on a pub-
lic sidewalk, he may still be subject to liability if he
reeeives control of the hazard and maintains it for his
henefit.  The Court clearly defined the circumstances
necessary for such a shift of liability. The Schubach
case involved an action in indemnity by the city against
the property owner and the tenant to recover the amount
of a judgment rendered against the eity in favor of the
mjured party. The Court held the property owner liable
o the theory of implied contract; he was allowed to con-
struet a sidewalk elevator, which added to the enjoyment
of his land. in consideration for his implied promise that
he wonld properly construet and maintain it.

Applying the Schubach rule to the facts of the pres-
ent case, it is clear that the owner of the property, at
the thme the canopy was constructed and the cement
‘omdations and pillars were installed on city property,
tndertook the duty of insuring they presented no un-
rensonable risk of harm to the public. The Court in
the Seluliach ease then went on to define the conditions
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under which this obligation could be transferred. “Only
by conveying the land, or by leasing it in entirety, 5-0
that the lessee is then in the shoes of the owner, may he
escape liability.” (Page 157) From this, it is seen that,
in this case, the obligation undertaken by the owner whe
constructed the canopy passed to the respondents LaMar
Bybee and O’Dell Watson when they purchased the prop-
erty. The obligation remained with them and existed
at and after the time of the lease to Pacific in 1959.

The Court in the Schubach case then went on to de-
fine the circumstances under which such an obligatim
would pass to a lessee and a judgment in favor of the
city and against the tenant was reversed because there
was no showing that the tenant specifically undertook
the obligation imposed on the owner who construeted
the sidewalk elevator, nor was there implied acceptance
of the obligation, since there was no showing that the
tenant had control of the sidewalk elevator.

Applying the Schubach decision to the present case
it is clear that the tenant in the instant case, respondent
Pacific, did not have, nor did it undertake, any obliga

tion concerning such hazard as might exist by reason of
the cement blocks or the pipe on the publie parkway:
it had no control over that ground or the objects v
bedded in it, nor did it agree to undertake any obliga-
tion concerning them. In fact, the respondents Byhe

. (o . . . y i‘
and Watson specifically retained control and any ol
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gation arising therefrom. This is established by the
testimony of Mr. Bybee and by the terms of the lease.
The canopy and the land beneath it were not included
in the lease; only the building, from the front wall where
the canopy began, to the rear wall, was leased to Pacific.
The lease excluded all surrounding property, as is shown
by the following description of the leased premises:

“That certain building situated on the north
side of Center Street in Kanab, Utah, on Lot 22
of Block 2, Kanab Townsite Survey, said build-
ing having a frontage of approximately 20 feet

and a depth of approximately 30 feet. Together
with the right to use the existing driveway on the
west side of the building and with the right to
the use of parking and unloading space of ap-
proximately 30 square feet to the rear of said
building.” (Ex. 7)

In this regard, the lessor and respondent, LaMar

Byhee, testified upon cross-examination as follows:

“Q). Mr. Bybee, the property that you are rent-
ing to California-Pacific is actually just a
building itself, is it not?

A. That’s right.
(). All rght. Now ... the front and south part

of the building that they rented stopped north
of the main sidewalk line, isn’t that true?
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That’s true, yes.

And the area that we’ve been concerned with
here, the blocks and the pipe you say that
was adjacent to the blocks is south of there,
of the property that California-Pacific
rented; isn’t that right — south by several
feet?

South.

Out towards the street in other words?

Yes.

It’s across the public sidewalk, south of your
property line and on public property?

That’s right.

And when the city gave notice to you and
the highway department to take out the canr
opy in the first place, you did that without
requiring California-Pacific to do any patt
of it, isn’t that true?

That’s right.

That was your affair, not theirs, isn’t th
true? Yours as distinguished from Califor
nia-Pacific?

Yes.
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Q- And they also had nothing to do with the
concrete blocks? They didn’t take those out,
did they?

A. No.

Q. You never gave them any notice to do that,
did you?

A. No, T did not (Tr. 160-162).”

The testimony of Mr. Bybee further established that
he and Watson owned the land immediately west, north
and east of the building leased to Pacific and that the
building is therefore “on front center of a bigger rec-
tangular piece” they owned (Tr. 162).

Pacifie, as lessee, undertook no duty of maintaining
the building. That obligation, by the terms of the lease,
remained with Bybee and Watson, as is shown by the
ninth clause of the lease:

“The lessors promise and agree to maintain
said building and premises at a reasonably good
state and condition at all times during the terms
of this lease.” (Ex. 7)

The actions of the respective parties subsequent to
the lease illustrate their intent that Pacific should have
absolutely no control over the canopy and the concrete
hlocks, The testimony from the record, as quoted above
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from pages 160-162, estabishes that the removal of the
canopy and the later removal of the conerete hlocks was

accomplished without any consultation, notice or congen
by Pacifie.

This Court in the Schubach case further held that any
obligation in regard to the sidewalk elevator arose as a
quid pro quo of the henefit conferred upon the owner
by its existence. There is no evidence in the instant
case that the canopy or the pipe in any way henefitted
Pacific or was used by it in its husiness operation.

The removal of the canopy and pillars exposed the
cement blocks, whieh ereated a more dangerous cond-
tion than the pillars, since the hlocks were not as easily
observed. Iurther, the removal of the pillars made ac
cess to the pipe easier, and thus increased the likelihood
of a pedestrian using the parking strip to trip over the
pipe. The fact that the canopy and pillars were removed
at the request of the city is a very significant fact.

In Otten v. Big Lake Ice Company, 270 N.W. 15
(Minn. 1936), an ice company was engaged in hauling
ice across the highway to various delivery points in the
area. The connty desired to make the highway safer
and paid the defendant iee company to construet a tunnd
under the highwav to use in hauling its ice. The plaiv
tiff, while walking along the highway, fell into the exed

vation which eomprised part of the completed tunnel



The court held that the ice company was not liable for
the dangerous condition created by the tunnel because
it was the county’s project and they alone were liable
for the safety of the highways.

In Black vs. Southern Pacific Company, 12 P.2d 981
(Calif. 1932), a city widened the street, but the railroad
company failed to widen, to the same extent, the space
between its signal devices at a railroad crossing located
on the street. The plaintiff collided with a signal device
while traveling along the widened portion of the street.
The court held the railroad company was not liable for
the injury sinee the condition was created by a project
of the ¢ity, even though the injury involved a device
helonging to the railroad. The court stated:

“And while in the present case the condition
in which the street was left after the mmprove-
ments were made was likely to mislead travelers
as to the width of the crossing, this condition was
not created by the railroad company or upon its
plopmtv and it was under no duty to warn of

he danger of deviating from the established cross-
ine: nor as between the company and the plain-
tiffs was there any duty to fence its right of w ay
along the newly paved portion of the hlghwav
l’awo 986)

In the present case, any danger that was created
was incident to a eity projeet, was created at the request
of the eity, existed on property owned by the city, and
Hins was the eity’s responsibility. It most certainly was
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not the responsibility of respondent Pacific, which was
merely a tenant of a building on the other side of the
public sidewalk.

Appellant cites Kanab City Revised Ordinances,
See. 18-1, in an attempt to persuade this Court to use
it as a measure of the respondents’ conduct. There are
several reasons why the ordinance is inapplicable to
respondent Pacific.

First, the ordinance, by its terms, applies only to
one who places or permits the placement of the items
mentioned. The testimony previously guoted establishe:
that Pacifie did not place the pipe or cement blocks on
the parking, nor did it have control of the canopy &

as to permit their placement or removal.

Secondly, the ordinance applies only when the itens
are placed on the sidewalk without the permission of thr
city. The above-quoted testimony establishes that the
exposure of the cement blocks was not only permitted

but requested by the city.

Thirdly, it is usually held that such ordinances ar
not to be used as a standard of care. Daly v. Matther
122 .24 81 (Calif. 1942); W. T. Grant Co. v. Casady, [
P.2d 881 (Colo. 1948); King v. J. K. Grosbie, 131 Il
105 (Okla. 1942).
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POINT II.

THE FINDINGS OF FACT WHICH ARE ESSEN-
TIAL TO THE APPELLANT’S RECOVERY MUST BE
BASED UPON SPECULATION AND CONJECTURE.

The facts necessary to the appellant’s recovery are
not supported by solid evidence, but only upon specula-
tion and conjecture. She does not know how far she
had walked when she fell; she may not have even been
in the vicinity of the block or the pipe. She does not
know what she fell over, whether it was a rock, a rut or
incline, a cement block, or the pipe or a combination of
these.

In addition to her testimony, quoted earlier in this
brief in the Statement of Faets, there are numerous
instances in the record indicating the uncertain and
speculative nature of appellant’s evidence. For example,
she was shown a photograph of the area, Exhibit A,
and was then asked:

“Q. And I presume you do not know where you
fell?

A. No, Idon’t.” (Tr. 43)

Although she had been uncertain of it upon deposi-
tion, appellant concluded at the trial that she had safely
negotiated the curb, but she did not know what happened
from that point, saying:
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“. .. I stepped out onto the curb and then ]
stumbled over something, hut T don’t know what
thing’” (Tr. 44).

She could not state at what point she stumbled after
closing the car door:

“Q. But from there on out you don’t know whether
you took one step, or five steps from th
car, or however many in between; isn’t that
true?

A. Right.

Q. And you don’t know whether it was your left
foot or your right foot or whatever it was
vou did; isn’t that true?

A, Yes” (Tr. 57)

The possible alternative causes of the appellant’s
fall have varying legal effects. If she tripped overa
rock, there is no liability on the part of any of the re
spondents, (’Keefe v. Berry Co., 42 N.K. 2d 267 (Mas:
1942); if she tripped over a rise or rut in the parking
strip, then the only possible liability would be upon th
city, Basinger v. Standard Furniture Co., supra.

Moreover, the placement of liability would var
depending on whether the appellant tripped over the
cement bloeks or the pipe, since the pipe in no way ben
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fited the property to give rise to an obligation on the
part of the owner in favor of the city, under the ruling
in the Schubach case, whereas there may have been such
a beneflit in regard to the canopy. However, in neither
event would there be responsibility upon Pacific, the
tenant here.

As a further indication of the speculative nature of
appellant’s proof as against this respondent, there is
some question as to whether the pipe (if that was what,
in [act, appellant stumbed over) was even located on the
land abutting the front of the building Pacific had leased.
There is testimony indicating it was east of an extension
of the east wall of the building and, if so, it would have
been on land abutting the vacant lot owned by respon-
dents Bybee and Watson (Tr. 146).

This Court has held that in cases where there are
alternative theories of what caused an accident, and no
rational basis upon which to choose between them, so
that liability varies depending on the alternatives, re-
covery must be denied. In the case of Tremelling v.
Southern Pacific Co., 51 U. 189, 170 P. 80 (1917), ap-
peal after remand, 70 U. 72, 257 P. 1066 (1927), the
blaintiff’s intestate was riding on a train as a brake-
man, and was later found dead, lying next to a car on
an adjacent track. His death had been caused by a severe
“kull fracture. The plaintiff alleged that the skull frae-

fure was caused by the deceased striking his head against
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a steel car on the adjacent track, and that the car had
been negligently left in that position by the defendant,
The defendant contended that the plaintiff’s allegation
was based on pure conjecture, that it was possible thy
the deceased’s skull had been fractured by his falling and
striking the frozen ground. This Court held that tl
plaintiff must fail since there was no rational hasi
upon which the jury could choose hetween the two alter
natives, Tt said:

.

‘... The rule is well established that where
an accident occurs through an alleged negligene
of one person which results in injury or damag
to another, and the injured person secks to re
cover damages, and it is made to appear that tlv
accident may have been occasioned by one of tw
or several causes, and that the person eomplainel
of is responsible only for one of them, then the
burden is on the plaintiff to show that the acciden
and resulting damages were produced by the cans
for which the person complained of is responsibl.
and in case of a failure to establish such a fact
the plaintiff must fail in the action. Tn 29 Cye
625, it is said: ‘The evidence must, however, @
more than werelv raise a conjecture or showd
probability as to the cause of the injury, and w
recovery can he had if the evidenee leaves it Tf}‘
conjecture which of two prohable causes result
in the injury, where defendant was liahle for onl

onc of then.” ™ (170 P. at 83)

-
RN J
In the same case, on appeal after remand, the (ot

quoted the ahove statement again and added:
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“Respondent quotes from numerous adjudi-
cated cases, all more or less in point, to the effect
that no legitimate inference can be drawn that an
accident happened in a certain way by simply
showing that it might have happened in that way,
without further showing that it could not reason-
ably have happened in any other way. Tested by
this rule plaintiff in the instant case failed to
prove defendant’s liability for the accident.” (257
P. at 1074.)

The doctrine of the Tremelling case was reaffirmed
in Sumsion v. Streater-Smith, Inc., 103 U. 44, 132 P.2d
630 (1943), and Devine v. Cook, 3 U 2d 134, 279 P.2d
1073 (1955). Thus, appellant failed to establish a case
and the trial court’s ruling was correct because appellant
presented possible alternative eauses of her injury with-
out any bhasis in the evidence to choose between one or
the other,

The appellant argues that an injured plaintiff may
20 hack to the scene of the aceident and there reconstruct
the events and conclude how her injury occurred. How-
ever, it is difficult to see how, in this case, that would
i any way decrease the speculative nature of the cause
of the appellant’s injury. Since the appellant has no
idea of how far she walked before she fell or any recol-
vetion of the ohjeet over which she fell, there is no way
(0 roconstinet the ehain of events to permit even a cal-
vulated gness as to the cause of her injury. If the

yipellant does not know how far she traveled before she
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fell, admits the positive existence of two objects either
of which could have caused her fall, admits the possible
existence of other objects often found on parking strips
which could have caused her fall, it is impossible te
determine, outside of pure speculation, the cause of hey
fall.

Several cases are cited in support of appellant’s
theory that she may return to the scene of the accident
and speculate as to the cause of her fall. The appellant
first makes a general reference to the entire record of
the trial on remand in the case of Spencer v. Salt Lake
City, 17 U. 2d 362, 412 P. 2d 449. However, the record
does not support the appellant’s argument. The record
establishes that the plaintiff in that case went back to
the scene of the accident, but her visit was not to ascer-
tain the cause of her fall. On the contrary, there is no
indication in the record that she was in doubt as to the
cause of her fall and, instead, there is affirmative evi-
dence in the record that she ascertained the cause of
her fall at the time it occurred: “I don’t remember seeing
any raised sidewalk wntil I tripped.” (Emphasis added.)

(Record, Spencer v. Salt Lake City, p. 98.)

The appellant also cites Hunt v. Toocle City, 8 U. 2d
323, 334 P.2d 555, as supporting her argument. How-
ever, after reading that opinion, this respondent has
failed to find any support for the appellant’s argument.

The ohject over which the plaintiff fell in that casc
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was ascertained at the time she fell, and there was abso-
lutely no evidence nor was there even a hint that she
went back to the scene and made the determination.

Finally, the appellant cites Tom v. Days of ’47, Inc.,
16 U. 2d 386, 401 P.2d 946. This case likewise does not
support the appellant’s argument, In the Tom case, there
was evidence, based upon expert testimony, upon which
the finder of fact could reasonbly exclude one of the
two alternative causes of the accident involved in that
case. There is no such evidence in the instant case.

POINT III.

THE APPELLANT’S CLAIM IS BARRED BE-
CAUSE, AS A MATTER OF LAW, SHE WAS
GUILTY OF CONTRIBUTORY NEGLIGENCE AND
VOLUNTARILY ASSUMED A KNOWN RISK.

The judgment of the trial court should be upheld
hecause the appellant, as a matter of law, was guilty
of contributory negligence or voluntarily assumed a
known risk. The evidence estabishes that she was well
aware of the existence of the cement block and the pipe,
the objects which she now is sure she tripped over. She
festified as follows:

“). Mrs. McAllister, this was clear, bright day,
was it?

A. Yes, it was.
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Q. And I suppose you had ocecasion to go to the
bank many times in the years preceding this
accident, haven’t you?

A. Yes.

Q. As I recall, T think you told us that the acei-
dent happened about 9:15 in the morning?

A. Yes.

Q. And you had seen those concrete blocks there
before, haven’t vou?

A, Yes. (Tr. 43)

“Q. And you knew the cement block was there.
You had seen that lots of times, hadn’t you?

A. Yes.

Q. And there was no reason you knew of why
you didn’t see it. There’s nothing to keep you
from seeing it?

A. No.” (Tr. 50)

Despite the appellant’s knowledge of the obstacles i
the parking strip, she nevertheless chose to cross over
them instead of walking around them. FFurthermore, her
eyesight was such that she admitted she eould “see per-
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fectly well without glasses so far as walking is con-
cerned.” (Tr. 50, lines 22-24.) There was nothing to
distract her attention as she erossed over these known

dangers:

u’Q.

AL
Q.
A.
Q.
A,

Q.

Was there anyvthing in the street that dis-
tracted vou, Mrs. McAllister?

No.
Any noise?

No.

Any little kids running down the street?
No.

And how abhout the sudden noise of an auto-

mobile horn, did you hear that?

A.

Q.

Al

Q.

No.

Anybody vell at you, wishing you good morn-
ing?

No, not that I know of.

Not a single reason why vou couldn’t have
concentrated on the business of walking from
vour car diagonally over to the bank; is that
true?



A. (No answer.)
Q. Did vou understand that question?
A. Yes.

Q. Is there any reason you know of now why
you could not have kept your attention on
the husiness of getting from your car, out of
vour car, across the area to the door of the
bank?

A. No.” (Tr. 51-52)

Despite the appellant’s adequate eyesight and the
absence of any distractions, she obviously was not watch-
ing out for the known dangers since she has no idea of
where she was in relation to these dangers when she
fell or whether she fell over these known dangers or
some other object.

In such circumstances, this Court has repeatedly
found contributory negligence as a matter of law. The
case of Cole v. Kloepfer, 123 U. 452, 260 P.2d 518 (1955).
involves facts very similar to those in this case. The
defendant caused several large cement hloeks to protrude
about three inches ahove the surface of the sidewalk.
The plaintiff lived near the area where this existed and.
Laving occasion frequently to pass over it, was wel

aware of its existence. Nevertheless, the plaintiff chos
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to eross over the defeet and was injured by tripping
aver the protruding cement blocks. It was held that since
the accident occurred in broad daylight and there was
nothing which substantially distracted her attention from
the known danger, she was contributorily negligent as
a matter of law,

The Cole case 1s even stronger against appellant’s
position because, in that ecase, plaintiff at least had
somme explanation for diverting her attention from where
she was going whereas, here, as has been demonstrated,
there was absolutely no such element.

In the recent case of Wightman v. Bettlyon’s, Inc.,
15 17, 2d 200, 390 P.2d 120 (1964), the plaintiff was in-
jured when she fell over vegetation which covered the
surface of the sidewalk. The court held that she was
negligent as a matter of law since she was well aware
of the existence of the weeds over the sidewalk but never-
theless chose to encounter thein.

In Whitman v. W. T. Grant Co,, 16 U. 2d 81, 395 P.2d
918 (1964), the Court stated:

“T'he plaintiff is confronted with the basie
propoxition that where there is a hazard which 1s

plainly visible, ordinarily one is charged with the
duty of sceing and avoiding it. And if he fails to
do so, it iz concluded that he was neghligent either
in failing to look, or in failing to heed what
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he saw. . . . In order to justify holding that g
Jury question as to negligence exists, where m jury
has resulted from an observable hazard, it is
essential that there be something which could he
regarded as tending to distract the plaintiff’s at-
tention or to prevent him from secing the danger,
thus providing some reasonable basis for a find-
ing that even though he exercised due care, he
could be excused from seeing and avoiding it.”

(P. 920)

In Esernia v. Overland Moving Co., 115 U. 519, 206
1>.2d 621 (1949), which was a casc dissimilar on its facts
but similar on principle, this Court held that where the
evidenee shows that a plaintiff knows of a specifice dan-
ger, and has a chance to avoid it, but chooses not to
avoid it, he is contributorily negligent as a matter of law.

Moreover, the facts of this case establish that the
appellant voluntarily assumed a known risk and thu
her recovery should be barred. In Ferguson v. Jongsma,
10 P. 2d 179, 350 P.2d 404 (1960), this Court stated:

“Assumption of risk requires knowledge b
plaintiff of a speeific defect or dangerous condr-
tion caused by defendant’s negligence or lack of
due care which plaintiff could have, but volun-
tarily and deliberately failed to avoid and thierchy
assumed the risk of the injuries he sustained.”

The actions of the appellant in the instant case fal

precisely within this definition of assumption of risk.
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The Court further stated that both assumption of
risk and contributory negligence follow as a matter of
law 3f:

‘. .. the evidence was so coneclusive on those
questions that a finding otherwise would be un-
reasonable.”

In Wold v. Ogden City, 123 . 270, 258 P.2d 453
(1933), the plaintiff was aware of a large trench which
existed in the street in front of his home. Nevertheless,
he voluntarily chose a path over it and then straddled
the trench to help his wife over it. The sides of the
trench gave way, causing him to fall and sustain injury.
This Court affirmed a dismissal, entered after the open-
my statement by plaintiff’s counsel, on the grounds that -
the plaintiff was guilty of contributory negligence and
he voluntarily assumed a known risk, both of which
were apparent as a matter of law.

CONCLUSION

To hold respondent Pacific liable in this case would
he the equivalent of the imposition of strict liabiliity for
conditions on public sidewalks and parking strips be-
fween sidewalls and eurbing. The ercation of the instru-
mentalities that may have caused the appellant’s fall
ind the alteration of these instrumentaities which made
them more hazardous were solely the work of the prior
mwner of the property and of the other respondents.
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Pacific was in no way involved. Responsibility, if any,
should lie upon those who create the hazard, not upon
an unassociated third party.

The lower court’s judgment should be affirmed he-
cause the appellant did not sustain her burden of proof.
She attempts to leave the cause of her fall to speculation
and conjecture. The record contains no evidence upon
which a jury could properly ascertain the cause of her
fall and the possible alternatives vary the possible lia-
bility.

Regardless of possible alternative causes, appellant
should be barred from recovery against all respondents
because the evidence clearly establishes, as a matter of
law, that her own negligence contributed to her injury,
and she voluntarily assumed a known risk.

There was, therefore, ample basis for the trial court’s
ruling and it should be affirmed.

Respectfully submitted,

JOHN H. SNOW and

ROBERT M. McDONALD

701 Continental Bank Building

Salt Lake City, Utah

Attorneys for Defendant-Respondent
California-Pacific Utilities
Compuny, a corporation
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