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IN THE SUPREME COURT
OF THE STATE OF UTAH

STATE OF UTAH,

Plaintiff and Respondent,

Case
vs No. 9525
JOHN EDWARDS,

Defendant and Appellant,

RERCED
) E iﬁe ﬂvﬂqr-" |
crp 1 & 1961

e AU TUtah
Clor, oupieme Court,

BRIEF OF APPELLANT

Wendell P, Ables

Attorney for Defendant
and Appellant
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IN TRE SUPREME COURT
OF THE STATE OF UTAM

s STATE CF mﬁ '
‘ Plaimtifs snd MMM,

N | Cass
L 5 ‘ o 35@' %aﬁ
JOHN EDWARDS, .

Mm and w‘;m.

%m w NS e

BRIEF OF mm’m

PRELIMINARY STATEMEEY
Defendant was convicted in the District mm of
Weber County for the erime of profiting by mw mmima
of fallen women, 765310 UCA (1953)
RELIEF SOUGH?
Defendant requests that the Court swerd him
new trial, - - \ o

STATEMENT OF FACTS

"@a,g;ﬁ' 0n Pebruary 17, 1861, at about 9300 P.il sn Ogden
City plain clethes police offiser was sitting in an une
mrked police car parked on the South side of lewer

28th Street headsd Best (R=14). An woquaintance was
sisting in She ear with him who happsped 0. kuow, the. de=

Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



fendent and his wife, the three havisg been "drinking
pals® (B9,10). The defendant and his wife walked wp
to the friend who was sitting in the right front seat
next to the offiser and defendant asked the frieund if
he had & drink (R=15). The friend said no, and the de~
fendant walked around to the driver's side, “4n the strest,
and asked the police efficer for a cigavette (R-15),
Defendant!s wife remained on the sidewalk during the
conversation betwesn defendant snd $he officeyr, After
the officer gave éafm&nw‘b s oigarette, the jury apw b
prently found that the defendant ssked the officer if
he was looking for a girl. The officer said, "sure,”
and the passenger in the colice vehicle got out of the
car and left the scene (Rel8), Defendant them walked
back to the sidewalk where his wife was stauding and the
two got inte the ear, defendant's wife being in the
niddle of the front seat, and defendant sitting om the
right side of the fromt geat {(R«16), The defendant then
suggested that they drive somo plees where it was dari.
and the officer dreve the defendant and his wife %o the
vieinity of 28th Sireet and Adams wher- he parked the

vehicle (Re17). Defendark then said, P will be Pive
‘3-
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Tollars", The officer pulled out his wallet and gave the
defendant what he thought was a five dollar bill and de-
fendant Look the bill (Red§). The officer then warkted
to hmr what he was going %0 get for hig Five Dollars,
and the defendant seid he could have sexual relations
with his wife, The officer asked the wife if this wae
right snd she agreed to have sexusl relstions with him
(Re18)s

The bargein having been struck, deferdant offered to
leave the car while the a.mm gervices were performsd,
The erﬂui- sugrested tm ﬁriw te s ylam thet wes &
14ttle darker and hersupen drove defendant and his wife
to the Ogden City and Gewsty Suilding whers he srrested
defendant for profiting by the esernings of fallen women
(R=18,19). R

Donndnn% tent ified at t&w hri&l and anﬂ&y
mintaine thet the resscn he and hib wife aﬁs into the
oar was merely for transportation to the Mawrmamg
that the Mmm did wt ask the ¢ffiger if he wapted
& girlj that he did not solieit his wife to act as &
prestitute for the offiger; and that he acespted the bill

from the officer to help buy soms liguer (R-880-4S5),
il
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STATENERT OF POINTS
PINE X

THB CROSS EXAMIKATION CF DEPENDANT ABOUT HIS WIFE'S
PLEA OF GUILTY TO THE CHARG® (F PROSTITTTYION WAS IR
RALEVANTY, IMMATBRIAL, INCOMPETERY, CULLATERAL, HEARSAY,
AND CONSTITUTES PREJUDICTIAL BRROR.

 pomme 11

THE CROSS EXAMINAT ION OF DEFENDANT ABCUT CONVICTIONS
OR BsING INCARC:RAYTED OR MISDEMEANOR ﬂﬁﬁ?iﬁm CORBw
TITUTES PREJUDICIAL ERROR.

POINT IXI

THE CROSS EXAMINATION OF DEFENDANT VIEWED 48 A
WHULE CONSTITUTES FREJUDICIAL ERRCR,

PiTHE IV

THE TRIAL GO'RT BAD THE IMPERATIVE DULY TC ADMURIBH
OR INSTRUCT THE JURY OF THR EVIUENCE OF THE DEFENDANT'S
WIPR'S PLEA OF GUILYY 70 ?ﬂ%ﬁ’ﬁmxﬁ§ ABD EVIDZHOB m' THE
DEFENDANT' 8 GQWI@?IW OR INCARC %MI@ﬂ ?im
VIOLATIUKS,

POINT 1
THE CROSS EXAMINATION OF DRPENDANT ABOUT WIS WIFEYS
PLEA OF GUILTY TC THE CHARCE OF PROSTITUTION WAZ IRw
RELEVANT, IMMATERIAL, IHOCMPETENT, COULLADERAL, HEARGAY,
AXD comxmm mmm:ax. mm.
Mug the oross mmimbtm of MW he was
asked the following questions;

Wre Nowsy: How, you wers witi: your wife when she was

b
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booked in this polise station the night of
Pebrunry 17, booked for prostitutien?

Mre Frorers Qbjeotion,

the Courts Objeetion im overruled., You may ask,

Mr, Newey: TYou were pright there when ahe was booked for
prostitution and gave her name, Shirley Jean
Edwards and stated she was your wife?

Defendant s Yes, sir,

Mr. Newsy; You are sware of the fact thet she plesd
' guilty to that sharge are you not? (RedBeds)

fhe essense of the defendant's amswer to this questien was
yea, . :

It is obvious that thers is but one faotual aitume
%lon in this case and the defendsnt was charged with the
orime of prefiting by the sarnings of fallsn women based
on these fasts. The defondant’s wife, howaver, was
chargsd with the srime of prestitution based on these
same facts and sometime prior %o defendant's trial plesd
gullty to thiz offense, Thess are twe separate and disw
Sinet offenses arising out of the same set of facts snd
the district attorney was sllowed to bring in the ples
of guilty to the crime of prostitution durimg the trial
of the defandant of the charge of profiting by the

warnings of fallen women,

PN
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An identieal situation was presented to thia Court
in the case of Btate vs Justamen, 356 Utah 105, 99 P 456

(1900)s In this oase, the defendant suboymed or procured
one larson %o testify falsely at s civil trial whieh ape
parently was done, mmm‘k tn -uhxu. !*.l'm orime was dipe
covered and larson pleaded zuilty te the erime of perjury.
At the trial of the defendent on the eharge of subornation
of perjury the distriet attorney offered into evidemve the
information on which Iareon was charged eongerning the
sane perjury. After ebjection by defemse counsel *the
distries atiorney remarked in the presemce and hearing
of the jury, "Ne simply want e show that he /rdferring
to largon/ was arraigaed cn the information, that he
appeared im eowrt, and that he pleaded guilty to 4%,
The objeation was overruled and the informetien and
minute entries showing the arraignment and ﬁm of
guilty were read imte the record.

In reversing the convietion of the defendam

ordering a new trisl this Oourt stated at 35 Ttah 109

"He / Justessn/ is ehsrged with having comnuitted the
erime of subornation of perjury, whieh is a separste end
distinet offense from that of porjury. Therefors, no
part of the record of larssn's conviction wes gowmpetent

e
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g%__. azd should have been excluded, ihe
reon's plea of guilty to the information
umung him with perjury, and the statement by the
distriot attormey with reference thereto, wer: oaspecially

prejudioial, and the objeetions made to them should have
bun tus’camd. (ammau $ine )

.........................

To the same arfect soe m;;ls -m Man, 11 mh 414,

40 P 703 (10'5)0
m MMM‘II w:mn ma m* wum md ds.d m‘k

A%, iR

testify at the wm (Rwéz) m ﬂm 3w~;r wﬁd m hﬂp
m wonder, "iag defondantts m» @hﬂrg@d wi:hh % ng
and if 2o, what was the ﬁ:mposium W 't'*m @am?"‘ The
diﬂhrm estorney res ”*iwd em Wﬁr‘mm& of. ﬁhﬁ& qmtm
in the -‘ nds of the . M m *ihef mnawmg; disgupeion m
plnoe wﬁ of mu henring afmha Jueyr e

¥, !mmyr Your Yoror, xmummmmmwmm that
- the question nk 4o whether or mot, or an ine
strugtion that the worman in push & solisitation
case would mot be Yried st the same plece and
time with the man under the lew, that she may
or way not be tried &% a different place and
thnt sush a question is mot the questien of
this M ’s@ &miﬁm
", !‘mm. eb;}mt %o any mh wrmm heres B is
: ~‘!1Mng an. inferense which I don't believe
- the presesubion ies entitled to, 71 don't hew
-leve that 13 part of this oase, whether or
not t.hiemu has been charged with any
“m.

The com; You 1111 prepun & preper rejquest which s@mu
that they are nct oonoernsd with that, that
they are conaerned with vhether this man
is Ml‘y oy mtilqkll v asis mﬂ) (&«-5@)
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The trhl couﬂ; noted that the only qmsﬂon ine
vlved was the guilt or mcmma of the &a&‘mﬂmﬁ but
imoredibly sllowed the prejudieisl wiﬁm« in, over tm
objection ef defense eounmel,

Even if ﬁlw defondant lmd ris ﬂi‘o wwld %«m mmi«
dored cosgonspiraters or mmum wnder 78181 or
78-let4, UCA (1063), hor plm aof gﬁilﬁy ‘% ‘Hm wim of
mlﬁiwei.cn s highly pmjxﬂinhl and mmwm B8
ageinst defendant, This aem gteted MMr st 56 Ubsh .
109, . |

*m rulu‘ is Qi@m%uw tm;%e;*;m or more wwm
have jolned or couspirsd together Yo oomit » erime, and .
have either secomplished or abandoned their common dssire,

R ans of them oan by the subsequesnt act or declavation
of his owm affoot his eoeconspirstor, His eonfession,
therefore, subsequently wade, ever thevgh by the plem of

guilty, is rot amiw%h ira aﬂﬁ@m w mh ammw& sny
but himself." , R P .

The rule is laid down in Wharton's Criminsl mm‘
Wi, 2, Seotion 438, 12¢h 2d, (1968)s .4 .

Pesessets & goveral rule, the faot theb s sonfederete
or coesonspirator of the defendent rlesded guilty or has
been foumd guilty, is inadwiseible on the iseve of the
guilt of the defendent who 1is wwkai;r ‘hﬁﬁu

In the case of l!mm vs Burgam 99 me w&, 121
A 657 (1928), tho e«mm mm @aw‘a stased at
121 A 659

wfie
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“The pleas of guilty of eertain of those persons
Jointly eharged in an information with the commission of
a orime are, in effect, merely confessions or statemsuts
by thoew parties that thay committed such orimess The
faot that they pleanded guilty, or the record of suweh pleas,
is vot adnigsible upom the trial of ancther person jointly
oharged with the commission of the seme wm‘a

"The plea of guilty by, or the sonvietion et one ;mm
son of the commission of a crime, or a recerd of such
plea, does not establish the fact that sueh erime was
comaitted as againat eny ether person, and is M Wl&
sible as Sending to prove such faebessses”

"Zhe gonfession invelved in a ples of guilty in
sourt by one MM*&%&WW&:M%MWM u
the senfossion were made out of sourty i e
While i*i is tm that defendant Wiﬁ@é M ho ﬁid’
sot think his wife was & "fallen m"' on mm muim .
Vion this cpensd the daer, if % all, %o svidence of _
Eior missondust bub mot misvonduct arising out of the
same set of facts defendant wae wm ﬁrﬁaﬁ e
In view of the disputed facts iu thie sasce, the
sdniesion of this evidence could have mo other effeet
than to eonvice the jury of defendant’s guilt,
It 1s submitted that sduission of this evidence,
over the timely objection by defonss counsel, was highly
rejudioisl and defondant is emtitled to a new triel,
PNy II » e
. g

TER CROSS BXAMINAY ION OF mmm ABOUT CONVICT I0HS

m
’1 r . LR
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OR BEING INCANCERATED O¥ MISDEMEANOR VIOLATIONS COE=
TITUZES PREJUDIQIAL ERROR,

During thn orues mmtﬁ.ou of wmm hc was
asksd the rolmmg quntiom:

« Newey: deumadmmﬁmm&ummu:
Vegns, Nevads for hum drunk?

Mre Frorers I object,
The Geurt: The objection i overpuled, you may ask him,
S

« Soway: How leng were you in jall down there mum
MMM#MMWM?

the Defendants Well, I think it was mwm m, m~
thing like that, x%mymbmwawav
I don't exmotly know the menth, I know
I was in there for belng drunk, that 4s
m«xmztmtmumm{m;\

SR d e

W, Newsy: TYou spent sone time in Jail 4n Sem Wim,
Californie in NHovember of 18607 = .

s¥e : M

The Defendarts Yes, for vageessue(BoBd) g wis

The dwty of o witness or an noocused 4o saswer guesw
tions is spelled out in 7Be24+9, UOA (1853). This atatube
reads as follows:

"A witness must answer questisns legal and pertinent %o
the mtter in 188u8;es0.420r noed he give an answer whioh
will have a direct tendeney to degrade his charaster, wne
less it is 4o the very fact in iasue or to a fact from
which the fact in issue would be mmé. Pt a witness
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must answer as %0 She faos of his previeus cawrviciiuiu of
a felony,"”

The . uabina of wictier sn secused m,‘ be impesached for
conviction f & miadumaamr csme before this Court im the
case of B‘hto vs Jobamn, ve M 289, 257 P 909 (1950),

This ert: uﬂm& the mrwukut and the atutu% re-
lating to the m of a witness cr an mcmﬁ to auswer
questions and conoluded st 76 Ttah 99s

‘......sizwe our ctmm nstri_ata the inguiry btc &
conviction of & felsny. TWe therefore arc ef the opinion
that error wes committed im permitting the stute to resd
in evidence the recerds of the sity sewrt to ghow gone
victions of plnu af mxw of the misdemeancy referred to,"

In Stete vs iﬁawn, 91 M %1, 6*& Pad 829 (1536)

this Court set forth 11 ruim Lo ga:mn Bench mé Ear in e

the condust and scope of impsachments of witnewses. A
safeful study of these rules falls to disclese smy mentien
of misdemssnor ocuvigtions and it is submitbed that «
cenvigtisn of this grede of orime is inferentially ex-
sluded from being & basis of impssshmest of s witness.
the Heugensen case, supra, does mot cverrule the
Johnson ¢ase, supra, but 1t is on the combrary, supple-
mental te it,

It 4s obvious fros the ¢rcss examimation of the do=
fendant that the purpose was not to impeaeh him for the

wlle
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purpese of affecting his oredibility but to degrade him
in the eyes of the jury., The defendant was not asked if
he had been convicted or plead guilty to a crime, dut
was asked how many daye in jail he had spent sfter each
misdemeanor viclation (mm; of course implies & cone
viction or a plo_u). It dmﬁa m‘a a'ppw‘%}m% imcenchment
on the hbasis of the misdamesuors of drunk mé‘mgrmy
would Mave any bearing on the defendsnt's wredibility
wpon being tried for prefiting by the esruings of fallen
WOmen, |

The fellure cf the trisl court to sustain the %imly
objection cf éefmizw ccunsa‘il sonsbitybed ‘;;iwjmiic ial error.

~ FOIFY 111

THE CROSS EXAVIRATICK "? wm:ﬂmm V'IL»%EE A& A 'ﬁﬁﬁm
CUNSTITUILD PRIJUIICIAL ERRCR,

The oross mmimtien s@nplam& of under Toliots I
and II is incorporated herein by r&ferexma. In addition
to the previously c(iszsussed improper pmguc”zi@iél croas
exanination I weuld liks to point out the following:

(A1l of the nuastions are by Mr, Nowey end answer: by
the defendant)

Qs You were in las Vegas, Nevada with your wife on
January 16, 15807

“ Y". ‘ifu

- 2-
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Qo
Ae

Qe
9

She apemt two days in Jail there¢ for being drunk?
In Salt Lake.
Yo, in Las Vegas, Nevada.

well, not as I know ghe didn't, I didn't¢ kmow abowt
it, n-31)

T attanyt was mda to mw ‘the affamﬁ.

e

f“’

Ao

A1) right, Pebruayy 21, 1760 in las Vegus, Fevada you
were mi«d to her t)wn?

AT
e M‘*?’* :

Sho cponb 12 amd a half days in Seil there lor being .
drank, he was sentenced Lo that, 12 and a half deye
or teenty five &ullara. Tou remswber that dun't

yau? ‘ ' Lo ' o owhd

Io. nir. I ﬁen"h r»mmbnr Shat, (R-ﬁl}

Again no attmw wa g m@a im Waw ‘k:be mfﬁ’m&a.

Qe

Qe

Qe

Ae

You were in %51t lake ity em July 3, 196&, ym& and
yowr wife weren't yout ¢

e

$ho was arrested there fur being drumk on July 3, 1960,
was she not? (Ra-ﬁl.sz)

EREBAN

BEHE
Lat's gﬁ back in the w&%h h‘f@w thﬁﬁpwgﬁg imanqﬁ

Pu wore in jcil i Los Angeles mr‘t of @m ’Hm. for
beiag drunk §n a pubiie plage?

L2 2 ]

1 den't know if I was i1 .Jeil in My for getting drunk,..
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There was no attempt made to prove this cffense.

Qs Were you and your wife up in M‘hllo, !hha last
3.9‘““1‘0 190&‘!

*es

Qo And she was in jeil up there for being drunk, wasn't
she?

Ae Yes, she got in Jail.quu(ﬁ-ﬁﬁ) |
Qs You didn't Imow Mr, Anderscn wes s police W&’iux when

you helped your wife get 4n the car end ot in the
oar with him, did yout

L 1L ]

Qe In faot yem mw;,m 1% was ﬂm m yw ami ytmr vifv
lud the night bafore?. (ﬂm&@}

Ma cour& has extended ,.waatim \.,an;mna;mm
tica ‘hu s witness for the agcused in the sase of Etate
ve Herrora, 6 Utah 24 183, 550 F2d 1086 (1958), Tt
should be abundsutly clear that the ssme protestion
should extend to the acewged whem he takes the stand im
his own defensv. The fair and impartial trial constitue
Sienally guarambeed the sccumed requives tmk he be pre-
Ssoted on oroos examimation from the degrading, prejudicial
Sype questioning appearing in the Herrsra case, supra, and
is tho oase at Bar. A carzful roading of the cress exame
ination of the defendsnt gompels the conolusion that it
doprived him of a fair trial,
T Y emming.ald of Ehe. errox ””"‘”‘”ﬁ’.aéiﬁm{”“'f”“"’ “Po ink
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1, I7 and 11T are barmless, Ghen this Court should comsi-
dor them eumulatively and award dsfendant a new trisl.

State vs St Clair, 3 Utah 2d 230, 262 p2d 323 élﬁﬁiﬁ)u

POINT IV |

THE TRIAL COURT HAD THE IMPERAYIVE DUTY TC ATMWCNISH
OR INSTRICT THE JURY OF THE EVIDENCE OF THE DEPENDANT' S
WIPR'S PLEA OF GWILTY TO PROSTITHTION AND EVIDENCE OF THE
LEFSNDANT! 8 CONVICT IUN OR Iwmm?xm MK WISDEMEANCR
VIOLATIONS,

It was the duty of the trial court to adwonish or
instruet the juwry as to tha‘lw’&a{d effact of the evidenne
sddused under Foimts I and II. Although no request for
admonishment or limiting instrustions were mads, the faote
here slearly indicate the appliicetion of the rule roe
garéing palpable error stated in State vy fobo, 90 Ukah
89, 60 P34 952 (1988),

It 1s diffiowlt to see how the imtroduction of the
evidenoe complained of under Points I end 11 could net
help but stromgly indicate the defendant's guilty ale
though the omly legel resson for i%s indrodustion would
be %o affect defendant's credidbility. ¥o doubt great cone
fidence im the jury system is Justified, but they should
aot de ﬁp@ﬂd tc evidemce where the denger of prejudice
is great withowt proper admonishment or limiting inse
tructions,
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In the case of Btate vs MeCurtaim, 52 Utah 63, 172

P 481 (1918) this Court stated:

"esescelt is by far a better and safor praotice in
any oase where evidence is admissible only for a certain
purpose or as sgainst a particular defemdant that the
cours, at the time the svidence is received, instruet
and admonish the jury ef the purpose for which the evie
dence i3 received and tell them that they should not
consider it for any other purpose,”

The ease of Stansbury vs United States, 219 F2d 168

(1966 6%h Cir.) is in poimt, The defendant was convicted
of violating the Herihuans Tex Act. Defendant was cross
examined concerning the "extraneous offenses of gambling
and a polisy wheel” and the Government tried to show

that he was the father of the illegitimate child of one
of his witnesses, The witness, Gloria White, was also
oross examined congerning her illegitimate child and the
insinwaticn was made bubt rot proved that defendant was
the father, The United Btates Cireuit Court of Appeals for
the 5th Cireuit unanimously reversed the sonviction and
granted a new trial. The Couwrt stated st 217 V24 167

"lost of the questions were not objected to but be~
lated objections were made and we think those collateral
matters were of sush a nature on the whole that the trial
court, of his own motion, should have admonished the jury
mot to genmlder themj or should have limited the purpose for
which some of the evidence was admitted, This conclusion
12 based in part of the faet that, as poihted out, the case
in chief was not at all stromg and the prejudicial mmtters
hereafter set out may well have tilted the seales sgaingt
Eﬁollm“t,lu, “%uutuu of his It or imnocense of the

v. gunding for digitization providedQy the Institute of Museum and Library Services
.‘.zmm

“.. Wuuw an n._\ he Utah State Library.
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To the same effect Matters ves Coxronwealth, ¥Ye

2

245 sw2d ©13 (1952),

The trial court had a duty either to admenish the
Jury at the time of the introdustion of the questionable
evidenve or to lmstruet the jury properly at the clcse of
the case, PFellure %o do sc, under the fects irn this case,
constituted palpeble and prejudiciel error and defendant
is entitled to & new trial,

CORCLUBIOR
Defendent did not have a fair trisl,

Resgpeot fully Submitted,

Wendell P. Ablss
Attorney for Defendant and
Appellant

17w
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