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IN THE SUPREME COURT -
OF THE STATE OF uTNNIVERSITY OF UTAR

MAY 1 8 1967

INTER MOUNTAIN ASSOCIATION
OF CREDIT MEN, LAY, LIBRARY

Plaintiff and Respondent Cam e
vs. No
F. C. WATTERSON et al,

Defendant and Appetlant

RESPONDENT'S BREF ¢ |

)

Appeal from the Judgment of the Third Distritt Court
in and for Salt Lake County, Utah, against Defen-
dant F. C., Watterson

Honorable Joseph G. Jeppson,Judge'

HENRIKSEN, MURDOCK & SUMSION
320 South Sth East
Salt Lake City, Utah

Attorneys for Respondent

QUENTIN L, R, ALSTON
405 Continental Bank Building

Salt Lake City, Utah
Attorney for Appellant



e

PaBue Gr Ul fumls

CRbrr L . .. X R s " e wn e 1

1 R :
PF 1 oL . PO |
TR Tl UL T L e e e
Yo .
F R R S S . haw T mES et mia e b r s
PO WA |
R S

THE. L"'Trf!f 3 B Y T"TT("‘mu.t‘ It

.tl 6-1\- ELIY PR n‘k v e b e Tt~ JL -'./ .. '-vA’LAZI.T
RULEY. 707 Lo TiY Iy LY IG LIV e sy AN

. "‘“I ! : L S e e e e e s mae  F)
Al L . . PR - - . ]

POINT I

PHEW L cHL ar ey C NG
LAC Svivinwt I JHE AlOss FRGH. - HICGH
R T I R A
LRLY VIND {nald o b leVEN\t{In 1L sAIST A.ND
TUAT THE CETENCULT 7, €, v CTINEEON - 05
qugd l:“' r\l«*‘klbl—* —n.‘u--l-—--u-lu-o.—---o----n.-.“:0

LU ARY =~ remme stc s amenaraman emem s mn e
AUTHCRITIL : CITED

CRERE TR

Cromwal ., Seoremonta Tagerye M TR 28]

,
‘ ; R . . B T 4 S e v oW oA *v.‘,

g - i W k. T A g 4

FUR S R SN T SRR A s SR > L o EG - 1)

Cant Redtlere@i woater Comnany v, Aoit Lake

PR L S S \.:a..l-"d Ghwg ks s e ok e &AJ“J) - l‘i



BTN ,

N o 1ot RN I Ctnad
03, 96 B, LAY (1941) -

A BRTIER 4 TR DT PORT Sy Fa Ve L0

RO S CO L R S
!3’?, C’ ':] P.?.;:, 197 oy o g

¥ Ca

vtul».-._ Lginfo;;.u,& Vedhibig wide s 443 wilaf
"':i ’ }i..- ,f LA e G A G Al Sa ob e s o B . A A 11
Tocate vo Gatrnar, O Utah 20 404, 05 Ped

" hev sm o e R T S T e e e e e S oW ““‘

-

o I;Fi u;”\"‘? . oy Tii g ! EX

A [ o RN by,

’
» {.‘,4'_ ny A
', £/ e cme i mrncmcm s e —aee

b P, VO e v b R giiuidis , wuCLIGO 0n) we (Y

~ V.. F ’ P L X 1
COul, . ?ux‘, s, KR Ly e R

am Jur, Vol so a Juswinests, seciien 374,

£e 1. - e e e ey e T e A i S O G D e B 14 v l;,

. . P S . . e
LI £ 1R LN : L v IR :
N AT AL SIS N I S S R TR
- .
T D L o o o s 00 T S A S e G R e S e e W 1 Y 1 7 1}.
o . + P ' 2

vl etias VA thuid Jhy Latwppeil, veoliOn

.o 3 .
J ‘g,) P R Y L L T Y L 2 SV §



'{,- e v . £
- M - - .. < ¥ i, {_1. 1
. “F‘S : ' " } . ',"‘ v
B e S r———
,E-f s, L A5 PR
) (‘ka [T ’ '3<

e 4 : " .
ST S 3 56 BESSTE

- v . i b
é o Log ToRE Ty ate

v

Thln

M6 BOGOO .M

Taey VAT L**"ﬂt

Ner,
A 5

> i ra

e &’.""\*mm‘ ""“Yn‘ﬂ‘

\L,-_u'. fdy ¥

COTRREBNT

T BRET

S Tedk ndivie i GASE

1E oLl aetabn 8 cdintil! sun. apon

YR ST T LN

AT LN TR VSR ) YRR + 3

[ T

AULTITED

P 5 YN

4

sl s s dvaied 10 ate glle

LEWE: YT R WT T

D uT v OCURE

T OB by o 7% Falwiad e ) pRSOn, Lige

a0l Jury ekt i tavor of



Plaintilf-Respondant against the Defendant~-

Appeliant, P,C, catterson as prayed (the Dafen=

cant Rolpbe Griffiths had earlier flied bankruptcy)
RELIEF SOUGHT ON APPEAL

The Plaintiff~Respondent seeks to have the
Judgment of the trial Cowrt affirmed.

ETATEMENT OF FACTE

The Appellant has cited controverted testl~
mony which le favorablo only to hi» position as
fact contrary to Court rules. As a result of this
Appeliants statement of facts is misleading snd
consequently the Respondent offers the following
statoment of facts:

The Plaintiff commenced an action in the
Diatrict Court for 8alt Lake County on May #,
1964 upon an earlier 1daho Judgment. This case
was entitled Civil No, 1363508, After this aot-
lon was commenced it was Jdiscovered that the
service upon My, Watterson was not proper and

wle



the Judgment satered vy the ldaho Cowrt was in-
valid., Consequently the tnstant cass was come
menced upon the thaory of contrect hatween the
assignors of Plaintiff and the Silver Creek Gan~-
eral Store, a Partnership, fer goods sold and del-
ivered, Defendant moved to dismiss this latter
action. The Plaintiif then moved to dismiss its
own first action dased upon the kisho Judgment
and both ceses were heard at the same time.
Judge Aldon J. Anderson dismissed the prior acte
ton and allowed the instant case tO proceed.

At Pro-trial of this matter, Judge Hanson dis~
missa: Plaintiff's complaint upon the grounds of
ros Judicata. Upon motion of the Plaintiff the
moatter was re~-hsard and the parties submitied
namorandums. Judye Hanson reversed his sar-
iler ruling and oriered the case 1o procesd 10

trial.



At the trial, there was substantial evidence
that the Defendant F.C. Watterson joined with
hlz son-in-law In a partnership known as Silver
Creek General Store, (R 34,35) That they applied
for credit to Salt Lake Hardware (R 34); that ore~
dit way extended (R 40); that goods wers supp=
lfect to the partnership; Several doouments intro=
duced and recelved into evidence show the existe-
ence of partnership between the two ( Exhibits 1,
2,3,4,20) and that there was unpeid the amount
that was ultimately reduced to Judgment { Bxhib-
it ¢)

The Defondant and his witnesses ( his wife,
his daughter, ar! his son=in-law) affered much
testimony in confliot with that offered Ly the
Pleintiff, but it is tnteresting that much of the
actual evidence of the partnership was elicited
by cross examination from the Defendants wit-
nesses and there are meny conflicts within their
testimony as will be further pointed out in Argu~

PV



Judge Jeppson found that thete was & part=
nershtp, that there had been goods wold and del=
ivered to the partnership i the amounts prayed;
amd that the accounts had been duly assigned ,
after the evidence, kir, Alston moved the Court
among other things, to dismiss upon the grounds of
rea judicata. This motion along with Others was
Sanded and Judgment was sceociogly sntorsd,

ftis from thiz Twizmoar el Defandint

nonuais.



ARCUNMENT

POINT 1. THE DOCTRINE OF " RES JUD-
ICATA® 1S INAPPLICABLE TO THIS CASE AND THE
COURT RULEL CORRECTLY IN DENYING DEFEN-
DANT‘S MCTION TO DISMISE,

The Appellant makes several references in
his oriel to generalized statements from Americen
Jurisprudence in support of his argument that the
doctrine of * res judicata® is applicebie to the
facts of this case. The difficulty with this appro~
ach {x ths almost futile attempt t0 apply genersl~
ised encyciopedic law to a speaitic set of facts,
which nearly always lsads tO an SITONOOUS COn=-
clusion. Appeallant makes reference, on Page 8
of his brief to a quotation from J0A Am,Jur.,Judg~
mems, Sec. 376, P, 373 ( which should be Sec,
326,P. 374) which states:

* ... the doctrine of ras judicata rests
upon the ground that the party to be affect
ed, or some Other with whom he i3 in privity
haa litigated, or had an opportunity to

-6~



Mtigate, the pane Baitss -0 & former acte
ion 1a & court of competant jurisdiotion,

ana PROuld Aot Se pormittad to litgate (t
: ;‘f‘.;;;" mﬁﬁt {@mg&m@wwm&m ol

Tie reslly cigniticsed point Bers is vhether &
ROt the LE3Me s, DB 9 cavse Of sutien set forth
iy Ciwil Koo 126505 and Civil No, 145459 wave the
ZBog 80t whathar or not there was any vlenwat
of harsogment and vexation, sl furtier, the signe
illcaowe of the Court's rearen for dismissiag tiw
rsarHae sotion.,

The application of thiy dootring 19 limited 10
subsgquent cards in wnich not only e rame pait~
tes and subjegt matter appasr, but 8ls0 the same
nanse of aotion cemant, or clsim ard where the
1esuw o involved are the same &5 in the orior case.
v hex the lssve, claim, 2emand, of ceuss of act~
ton s ciifetent, the geners! rule tz that the deo~
trine of ras juiicats will not apply o hHar the aub=
soouent sotton.

P 8
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agreement, performance of the terms of that
agreement, agency, partnership, breach of agree-
ment, etc. We submit that the cases decided in
this State and else where have held the doctrine of
res judicata inapplicable in similar situations.

Some of the Utah cases dealing with this prob-
lem are cited on Page 12 of Appellant's Brief, but
a careful reading of these cases will lead to the
con=clusion that these cases are in support of
Respondent's position, not the Appellant's.

In the case of Ray vs. Consolidated Freight—
ways, 4 Utah 2nd, 137, 289 P2nd 197, the Court
quoted from a United States Supreme Court case
wherein Justice Field stated:

" But where a second action between the
same parties is upon a different claim or
demand, the Judgment in the prior action
operates as an estoppel only as to those
matters in issue or points controverted
upon the determination of which the find=
ings or verdict was rendered. In all cases

therefore, where it is sought to apply the
estoppel of a judgment rendered upon one

-9~



In determiaing whethor thets are two separete

issves, of caveess of action, a tost is set forth 1o
30 A fam. Jue.; Judgments, kea. 3685

* cee §, Dowerer, the two actions reat
upon sifferant states of facts, or if Siff-
sront proods would be reculred to sustain
the two actions, o judgaent ia one La oo
bar to the matatenance of the other. It bas
been said that his mothed js the LHest end
most acourete tast 85 10 whather 8 former
judgment is A har I6 subsequsat procond=
ings Hetwesn the sama parties aad it bas
sven been designated es infollibie,.”

In 30 5 Am.Jur. Judgments, Section 349, it is
stated further:

“The dootrine of res judicata is not svell~
able ss & Der 10 @ subsesusat astion if
the juidynent in tha former aCtion was
rendered vecause of o misconception of
the remedy avatlable ... The geoeral rule
{5 that & juigment against & Plalnuff 1a
80 ACUiOn OR &N eXDIT:E CORTAct Ha4Buse
of & tallure 1o prove the costrect, ar be=
cause the cOntract was unenigrosanie, i»

-)l=



nOE & Lar tO & sussesuent action on the
theory of quantum meruit. Also, one who
sIronaouely files an action on & usntum
marail thaory may not ve preciuced from
meintaining an action on the theory of
8 wxpress contrant ,,."

The Utah Code hel: in the case of Dorset v.
horse 103 P, 969, 36 Uteh 361, that a penciag
action for goouas s0ld anc dslivere? i< not pre-
clucie another action brought to foreciose » Meche
anics Lien,

In the case of Pemberton v, Lalieaw, 134 8W
ind 3b3, 359 Mo, BUT7, Plaimiff orought one act-
1060 o0 the Doctrine of quantum mernuit snc felled
anl sudseguently an action was brougit alleging
an ovitess contract and the doctring of res jJud~
icata wes raised as & defense. The Cowrt hald that
thero wene two separate anc aistinet casuses of
action an that res judjcats was not available s
a bar to the susseguent action. Ia the Utah cass
of Gien Allen Mining Co. v. Park Galens, i88
P 31 (1931) 77 Utah 354, a mortgayor brought sult

-lle



in the firet action to set aside 8 sherif *s sale upon
the yrounds that the mortgagor's officer had pur~
chave: the property in his own name rather than
in trust and the action to sat aside the sheriif's
sale fatled. In a sevond action the mortgagor
orought an action 10 ceclars the propsity 10 be
balc in truet for mortgagor and the tssue of res
judicata was ratsed. In that case, the Court
held that res judicata was not & bar to the subse~
quent action, inssmuch as the same questions were
not pressnted,

Also tn point is the case of East Milloreek
W atar Company vs. Salt Lake City 105 Utah 315,
158 P 2d 863 (1949) the Plaintif. brought two
successive actions sounding (n declarstory judg=
ment. The first action asked for the construction
of certaia provisions of the contract and later an
action was brought to construa other provisions
of the gontract an’ the {ssue of red judicats was
raieed. The Court sald @

’Im'




“This contention overiooks the fact that
there are two kinds of cases where the
doctrine of res judiceta is applled”

The quote went on to discuss the fact that
fes jwiicata applies if the claim, demand, or
cause of action is the sams and then stated:

* On the other hand, whete the claim,
demand or cause of action ia different in
the two cases then the former (s res jud=
icata only to the axtent that the former
actually raised and decided the same points
and lesues which are raised in the latter
cases cited: "

In Stete va. Callfornie Packing Co., 105 Utah
191, 143 Pid 754, the Utah Court was confronted
with the sfiect of o dismissal of the Plaintifi‘s
complaint with prejudice where the iower court had
sustained 8 demurrer to Plaintiif's amended com-
plaint and Plaintiff refused to piead furthes and a
new action was filed, Our Court stated:

*The dismissal of Plaintif{*s action al~
though with prejudice, does not bar
Plaintiff from maintaining another sction
against the Defencant bassd on the same
facte alleged on the original complaint
providing the new compiaint suppiles
new and additional facts so that the

w]3w



new complaint alleges ditierent tacts and
statss a couse of action. The dismissal

of the aclion i3 with prejudice only to the
axtent that it determinaed once and for all
that the complaint attached by demurrer did
not state facts sufficient to constitute a
cause of action and bars theo maintenance
of a new sction on the same facts which
were alieged in the complaint which was
mismissed.” And also where .., "The
complaint 1ailed  allege some essential f
fact necesasary to constitute s cause of act~
ton ant ancther action (s commenced where=-
in the essential allegation omitted in the
first cause of action 18 fully supplied in
the second, the judgment in tha firet cause
0! sction ic no bar 10 the second aven
though both suits were brought to enforoe
the same right and the Piaintitf in the first
cause of action might have amended his
complaint to incluwce the omitted sssential
allegation. This ior the reason that the
merits of the cause a3 shown in the com~
plaint in the ind action ware nct passed on
in the first.”

The reasons for the dismissal of the earljer
case, C.vil No. 136508, become particuiarly siga~
Jficant in light of the retionale set froth in 30 A
Am. Jur. Judgments, 8ec, 374, P 4¢), as follows:

wjfe



“ e gar as subseyuent proceedings under
a iifierent cause of action are concsmed,
the doctrine of res judicata is held not to
apply to issues ralsed In the provious case
which waere not passed on by the court of
jury in cdeciding it ... Also, & judgment

{s not res judicata as 10 any matters which
a count expressly refused to dotarmine and
which is directed should be litigated in
another forum or in anction action.”

The suthority cited Lo support of the last part
of the foregolng quotation is the Utah case of Todam
v, Gardner, 3 Utah 2nd 404, 153 Pind §39.

The only issue that wae sver before the Court
in the earlier case, Civil No, 136808, was the val-
1dity of the Idaho judgment upon which suit was
orought, After the facts became known, Respon-
Jent's counsel stipulated thet the ldiaho judgment
was void for lack of jurisdiction and the lower
court thereupon dismissed Civil No, 136308 sad
allowed the Respondent to proveed with Civil No,
145439, Both motions were held by the Court at
the same time and thus the Court was fully advised
in the premises.

Appellant sets forth on pages 11-12 of his brief



what purports to he a ;uotation from 30 A Am.Jur,
Judgmensa, Sec. 3old. rctually, the quotation is
takaen from Heotion 7. and part of 373 but the
Appellant fatled 10 {ncicate the omitted portions

of the Luoiation py the use of Ellipsas and conseq~
uentiy, toe qUOtation ae it reacs in Appellants
orief, 18 misleading. For clarificstica, Sec. 372
anu 73 arw oot torth hercaiter with the omitted
portions underlined:

dme, 373

" The phase of the Joutrine of res judicata
preciwiing subsacuent iitigation of the same
cause of sction Is much broader in its app-
Lication than ¢ Cetermination of the guest-
ions involved (n the prior sction; the con=
clusivensas Of the Judgmant in such & case
axtende not only to matters actually deter-
mined, out also to other matters which
oould properly have been determined in

the prior action, This rule applies to
avery question falling withe the pwview

of the ariginai action, in reapect to
matters of noth claim and defanse which
could nave been prosented Ly the exer~
gige of dus diligence,”

Sec, 379




wQalc oroporly Moo Dven deterrined in the
sgtine {y generatiy limited to caree \nvoly-
L v rumw cause of notion, Ehere a

2ron acvlon 1y upon g diftorsat clatm,
diand o Lsure of action, ths establighed
D49 bo that the jusgment tn the rirst actiog
rrilon Af a0 estoppal caly 2¢ to the points
& wiations actually Htigated and dstermined

AT RO A% 10 metters not litigated in the
Tosvhar 3ction, evap though auch matters
Lt poperly have bien ¢otermined therein,
Acoordingly, the view is jenarally taken’
that sefore the coctrine of rey judicats 1
applied \n such casas, it should anpear thet
Ihe: procise ouastion involvea (i the sube
gequant action was Jdef~rminad in the former
doilan, fhesc rales prevall whether the judg-
ment 1 usac (0 pleading 93 & tachnicsl est-
Gryrel of Ls relied €0 Dy way of avidence as
gonclusive per ws,

wiinough e geligasi fule, that a juigaent
Ao oorrmot gL iiop G g ROt Cpniity 85 QR
catoppel a¢ tQ mattera oot ut.gate’ .o the
formet ackicen . herd e Jevon. 6Eiien L8
gn a diffecent cleim or cruse, has appepred
o heve Do litera..; wm}m:i‘mumgﬁumyd
gther casps have appeared 1o qualily the
fre with respect to matiers of questiong
ithin_the pesticylar issues adjuiionted is
16 prior notion. Thus, toers is authority
that even whare the cavece of sction are
sifferent, the prsor Seterainotioa of 3 lit=
fgatad lasue 18 consiusivy in & wpsequam
At nob iy b Lo i Iesae itsall, but
=123 as Lo svary matier that might have
e el B ayclinit the v ws IR L8
Getermicatdon .. L"
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POINT 11, THERE IS ABUNDANT CLEBAR AND CON-
VINCING CVIDENCE IN THE RECORD FROM WHICH
THE TRIAL COURT COULD HAVE IND DID PROPER-
LY FINDG THAT A PARTNERZHIP 11D EXIST AND THAT
THE DEFEXTANT P, C, WATTERSON “/AS LIABLE
AS PRAYED,

A reacing of the transeript #f the trial in this
cosw w1l satisfy the Court that the I'atrict Court
hav ampic evideaos upon wbizh to -ase its fecise
o The ‘elloring sviiante of nartnarship wae
{auoiucs at the triel:

e The Ptatatiffs «ithesy Mr, Heese testife
fed that the mitis) contact with the Trfandant
Lome 1o tas offie g of 72t Leke Hardware, where
v T Frademt same and askes for oredit (R 34)
2t ool He My, Griffithe and My, watterson
Rove bty et o onertasrshin (RISOR 4€) =nd
St et thes nertnioeship gouoe {nformation
(o tanoitt b temeot {EREE 1) nich states

G E s, L%t ocne YTp. GetieRs to be o



and contains itemivation of property owned by
each of the., Mr, Re@se furthor testif e that the
aceount ¢ nftiaily cot up in the noma of Mr.,
Grif iths a0 Mr, Wattorqor unon the records of
tae Plaintiif's oasignor €24t Lake Hordware ( 40,
Evhibtt 1) Mr, reese testifias ag to the sale and del~
wvery of the goods, the resaiting probizms anc the
unpaie palance of the account,

s, EINANQIAL STATEMENT £} (Exbibit 1)
It was wcontroverte) that tils ocumsent was {illed
out in the oiflce of Sait Lake Harcware oy Mr,
Reese an- then passed to Mr, Grttitins [or signe
ature ( R 25) The exhiat spoaks o itscif and
caohw e thet the susinezn of Sibver Creek Goneral
Ltors al o carntnersidp and the cartners »ere
"Roiphe Grifith. g Ghase valterson” the Lack=
Ba.6 Ol L elitidial wiat Lado s crsels aiouging

o wotl pudtids .



3o FINANCIAL STALEMENT # 2 ( Cxhibit 2)

Yirz, Gritfithe who was called ac a vitness by the

st ot Jlably dendec that Lo letloar was aver a

pafbuety st she b Dbed out Lol @ £ (R 36)

Thiz c-bivit unguestionsoly Showe that Mr. v attere

“oft cas a partpber. On crozg examination ( R 156)

the focdowing teok places

« { ¥r. Honstkzon) ovhen you read this
dne on Buabisit No. I you understand
~hat it mears, Jon't your 7 State
whethor cm’mt on, partnership or
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