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STATEMENT OF JURISDICTION 

This Court has jurisdiction over this appeal pursuant to 

Utah Code Ann. § 78-2-2(3)(e)(iv)(1992) and Utah Code Ann. § 40-

10-30(3)(1986). 

DETERMINATIVE STATUTES AND RULES 

The applicable statutes are contained in: 

(1) Utah Code Ann. § 40-8-9(2), (Utah Mined Land 

Reclamation Act, found at Page 29); 

(2) Utah Code Ann. § 4 0-10-4, (Utah Coal Mining and 

Reclamation Act, found at Page 29) ; 

(3) Utah Code Ann. § 40-10-17(2)(d), (Utah Coal Mining and 

Reclamation Act, attached as Addendum E); 

(4) Utah Admin. R. 645-301-742.113, (regulations under Utah 

Coal Mining and Reclamation Act, attached as Addendum E); 

(5)x Utah Code Ann. § 40-10-17(2)(s), (Utah Coal Mining and 

Reclamation Act, attached as Addendum F); 

(6) Utah Admin. R. 645-301-353, (regulations under Utah 

Coal Mining and Reclamation Act, attached as Addendum F); and 

(7) Utah Admin. R. 645-301-354, (regulations under Utah 

Coal Mining and Reclamation Act, attached as Addendum F). 

(Please insert at Page One of Appellees' Brief.) 



INTRODUCTION 

Hidden Valley Coal Company requests the Court to overturn an 

Order of the Board dated July 30, 1992, upholding Notice of 

Violation 91-26-8-2 issued by the Division on November 22, 1991 

(the "NOV"). The Third District Court upheld the NOV on November 

4, 1992. For the reasons set forth below, the Board's Order 

should be affirmed, 

STANDARD OF REVIEW 

The provisions of the Utah Coal Mining and Reclamation Act 

("UMCRA") are specifically exempted from the provisions of the 

Utah Administrative Procedures Act ("UAPA"). See Utah Code Ann. 

§ 40-10-31. Therefore, the standard of review for this appeal is 

governed by the provisions set forth in UMCRA as interpreted by 

pre-UAPA law. 

A. Questions of Fact. 

"An appeal from a rule or order of the board shall be a 

trial on the record and is not a trial de novo." Utah Code Ann. 

§ 40-10-30. The factual findings of the Board may be overturned 

only if they are "unsupported by substantial evidence on the 

record."1 Utah Code Ann. § 40-10-30(f). The "party challenging 

1 Since Utah Code Ann. § 40-10-31 specifically exempts 
UMCRA from UAPA, the Board's findings of fact must be affirmed 
"if there is evidence of any substance whatever which can 
reasonably be regarded as supporting the determination made. . . 
." Grace Drilling Co. v. Board of Review of Industrial 
Commission of Utah. 776 P.2d 63, 67 (Utah App. 1989), citing 
Kennecott Copper Corp. Employees v. Department of Employment 
Security. 13 Utah 2d 262, 372 P.2d 987, 989 (1962). Accordingly, 
the more stringent test of examining the "record as a whole" as 
announced in Grace Drilling is inapplicable to this appeal. 
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the findings must marshall all of the evidence supporting the 

findings and show that despite the supporting facts, the agency's 

findings are not supported by substantial evidence." First Nat'l 

Bank v. County Board of Equalization, 799 P.2d 1163 (Utah 1990). 

Substantial evidence is "that quantum and quality of relevant 

evidence that is adequate to convince a reasonable mind to 

support a conclusion." Boston First Nat. Bank v. County Board of 

Equalization of Salt Lake County, 799 P.2d 1163 (Utah 1990). See 

also Pro-Benefit Staffing, Inc. v. Board of Review of Industrial 

Commission of Utah, 775 P.2d 439 (Utah App. 1989) ("[A]ppellate 

court will not disturb the board's application of its factual 

findings to the law unless its determination exceeds the bounds 

of reasonableness and rationality."). 

In undertaking a review of an agency decision, the 

"appellate court will not substitute its judgment as between two 

reasonably conflicting views, even though the court might have 

come to a different conclusion had the case come before it for de 

novo review." Grace Drilling Co. v. Board of Review of 

Industrial Commission of Utah, 776 P.2d 63 (Utah App. 1989). "It 

is the province of the board, not appellate courts, to resolve 

conflicting evidence, and where inconsistent inferences can be 

drawn from the same evidence, it is for the board to draw the 

inferences." Id. 

B. Mixed Questions of Fact and Law. 

Since Utah Code Ann. § 40-10-31 exempts UMCRA from the 

provisions of UAPA, mixed questions of law and fact must be 

2 



reviewed pursuant to the pre-UAPA standard. Accordingly, agency 

decisions involving mixed questions of law and fact or the 

application of specific factual situations to the legislative 

enactments under which the agency operates must be upheld so long 

as they fall within the "bounds of reasonableness and 

rationality." King v. Industrial Commission of Utah, slip, op., 

No. 920464-CA, p. 6 n.5 (Utah App. March 18, 1993), citing Savage 

Industries. Inc. v. Utah State Tax Com'n. . 811 P.2d 664, 667 

(Utah 1991).2 

C. Questions of Law. 

The "Board's legal determinations may not be overturned 

unless they are 'clearly erroneous'." Utah Code Ann. § 40-10-

30(e). 

OVERVIEW OF THE FEDERAL AND UTAH SURFACE 
MINING CONTROL AND RECLAMATION ACT 

The Surface Mining Control and Reclamation Act ("SMCRA") was 

promulgated by Congress to protect the environment from the 

2 This same standard would apply even under UAPA because 
the Legislature clearly conferred upon the Board broad discretion 
in interpreting its rules, especially rules which effect the 
Division's right to primacy under federal law. See King v. 
Industrial Commission of Utah, slip, op., No. 920464-CA, p. 6-7. 
Utah Code Ann. § 40-10-2(1) specifically provides: 

It is the purpose of this chapter to: 

(1) Grant to the Board and Division of Oil, Gas 
and Mining the necessary authority to assure 
exclusive jurisdiction over non-federal lands 
in regard to regulation of coal mining and 
reclamation operations as authorized pursuant 
to Public Law 95-87. 

Utah Code Ann. § 40-10-2(1). 
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adverse effects of surface coal mining. See 30 U.S.C. § 

1202(a),(f). SMCRA contains detailed "environmental protection 

performance standards" applicable to "all surface coal mining and 

reclamation operations." 30 U.S.C. § 1251(b). Through the 

Office of Surface Mining Reclamation and Enforcement ("OSM"), the 

Secretary of the Interior ("Secretary") is to take steps 

"necessary to insure compliance with" the Act. 30 U.S.C. § 

1211(a),(c)(1). 

A. State Primacy. 

The states, however, have a significant role to play under 

SMCRA. The states may elect to implement SMCRA consistent with 

federal standards. As a "condition of approval," the provisions 

of the state program must be "no less stringent" than the federal 

program, and "contain the same or similar procedural requirements 

relating thereto." See Section 521(d), 30 U.S.C. § 1271(d). To 

this end, the federal government must reassert control if a state 

fails to "implement, enforce, or maintain its program." 30 

U.S.C. § 1254(a).3 When the Secretary approves a state program, 

the state becomes primarily responsible for regulating coal 

mining and reclamation within its borders. 

The State of Utah applied for primacy under SMCRA and the 

Secretary approved Utah's coal program on January 23, 1981. At 

that time, Utah assumed primary responsibility for regulating 

3 Enforcement is carried out by the state agency 
administering the federally-approved program, with the federal 
Office of Surface Mining exercising oversight responsibilities. 
See 30 C.F.R. § 700.5. 
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coal mining in the State of Utah. Utah's program is set forth in 

UMCRA and is virtually identical to the provisions of SMCRA. See 

Utah Code Ann. § 40-10-1 et. seg. (1988).4 

B. UMCRA's Environmental Performance Standards. 

UMCRA requires a coal operator to meet specific 

environmental performance standards and submit a mining and 

reclamation plan demonstrating how each performance standard will 

be met. Utah Code Ann. § 40-10-9. See also 30 U.S.C. §§ 1256-

1264, 1265(a). An approved plan is required before an operator 

may conduct "any surface coal mining operations.11 30 U.S.C. § 

1256; Utah Code Ann. § 40-10-9. Each mining and reclamation plan 

must demonstrate that the Act's environmental performance 

standards will be met and demonstrate what steps the operator 

will take to ensure total reclamation of the mine site. Utah 

Code Ann. § 40-10-10; 30 U.S.C. § 1275(d). Among other things, 

the plan must show how the operator will (1) minimize erosion and 

(2) revegetate all areas disturbed by mining related activities. 

See Utah Code Ann. § 40-10-17(2)(d) and Utah Admin. R. 645-301-

742.312.1 and 645-301-742.113; and Utah Code Ann. § 40-10-

17(2)(s) and Utah Admin. R. 645-301-353 and 645-301-354. 

C. Bonding Requirements and Period of Liability. 

UMCRA also requires the operator to post a performance bond 

in an amount sufficient to secure completion of reclamation. The 

4 Like Congress, the Utah Legislature adopted UMCRA to 
"[a]ssure that surface coal mining operations are conducted so as 
to protect the environment" and assure that "reclamation occurs 
as contemporaneously as possible." Utah Code Ann. § 40-10-
2(3)(emphasis added). 
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operator remains liable and must comply with all provisions of 

the Act until the bond is entirely released. See Utah Admin. R. 

645-301-880.330; SMCRA, 30 U.S.C. § 1259(b). See also National 

Wildlife Federation v. Luian, 950 F.2d 765, 770 (D.C. Cir. 1991). 

Attached as Addendum "A." 

There are three phases to Bond Release: Phase I, Phase II 

and Phase III (Final Bond Release). See Utah Admin. R. 645-301-

880.3 00. The Division may release up to 60 percent of the bond 

at the completion of Phase I if the operator completes 

backfilling, regrading and drainage control requirements in 

accordance with the approved reclamation plan. See Utah Admin. 

R. 645-301-880.310. Phase II contemplates the release of an 

additional portion of the bond if the operator has revegetated 

the disturbed areas. Final Bond Release (Phase III) is not 

allowed until the operator has successfully completed all 

reclamation operations under both the permit and the regulations, 

and a 10 year period has expired during which revegetation was 

successfully established. Utah Code Ann. § 40-10-15; 30 U.S.C. § 

1259(b). See also Utah Admin. R. 645-301-880.320. 

Until Final Bond Release, an operator remains liable and 

must comply with the UMCRA's environmental performance standards. 

See SMCRA, 30 U.S.C. § 1259(b); Utah Admin. R. 645-301-880.330. 

See also National Wildlife Federation v. Luian. 950 F.2d at 770. 

Attached as Addendum MA.tf 
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STATEMENT OF THE CASE 

A. History of the Mine. 

On January 12, 1978, Soldier Creek Coal Company, now known 

as Hidden Valley Coal Company ("Hidden Valley"), purchased the 

Hidden Valley Mine property. On October 6, 1978, Hidden Valley 

approached the Division to obtain a permit to mine coal from the 

property. R. at 616. Approximately one year later, Hidden 

Valley submitted a Mining and Reclamation Plan on September 7, 

1979 (the "Mining Plan"), which set forth in detail its plans for 

development and operation of the mine. 

The Division approved the Mining Plan on April 14, 1980. R. 

at 641. Three days later, Hidden Valley began mining operations. 

R. at 643. Over the next five months, Hidden Valley disturbed 

over eight acres of previously undisturbed ground, cutting two 

large pad areas, exposing coal seams, establishing drainage 

ditches, placing culverts, altering natural runoff and stream 

flows, installing sediment ponds, and constructing more than 

three miles of access roads. R. at 1074-1085; 644-647. 

In Spring of 1986, Hidden Valley abandoned its intent to 

continue mining operations and submitted a "Reclamation Plan." 

R. at 670-678. The Division approved the Reclamation Plan on 

January 28, 1987. The Reclamation Plan set forth in detail what 

reclamation activities Hidden Valley would undertake to insure 

compliance with the Regulations. The Reclamation Plan 

specifically set forth what steps Hidden Valley would undertake 

to control erosion on the outslopes of the access roads: 

7 



The rills or gullies that may appear during post-
reclamation monitoring will be stabilized by filling 
with soil and rocks. Chronic sites will be stabilized 
with small gabions or rock check dams. 

R. at 614. Attached as Addendum ffB.lf 

The Reclamation Plan also set forth Hidden Valley's 

commitment to seed the outslopes of the access road: 

The entire 6.7 acres of disturbed ground will be 
properly scarified, seeded, fertilized, mulched and 
covered to provide the best possible opportunity for 
plant growth. The road fill slopes and some small 
sites will require hand application of seed, mulch and 
fertilizer. 

R. at 615. Attached as Addendum "C." 

After the Division approved the Reclamation Plan, Hidden 

Valley commenced reclamation work at the Mine. Thereafter, 

Hidden Valley satisfactorily completed a portion of its 

reclamation obligations and the Division granted Hidden Valley 

Phase I Bond Release. The Division has not granted, nor had 

Hidden Valley requested, either Phase II or Final Bond Release. 

B. The NOV is Issued. 

The Division inspected the Hidden Valley Mine on November 

20, 1991 and determined that Hidden Valley was in violation of 

several performance standards.5 Accordingly, the Division issued 

Notice of Violation 91-26-8-2 on November 22, 1991 (the "NOV"). 

R. at 602-605. Attached as Addendum "D." The NOV includes two 

parts. 

5 To insure that a coal mine is in compliance with UMCRA's 
performance standards, UMCRA requires the Division to conduct 
partial inspections of a mine site at least monthly and requires 
the Division to conduct a complete inspection quarterly. Utah 
Admin. R. 645-400-131, 132. 
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Part one was written for Hidden Valley's failure to minimize 

erosion on the outslopes of the access road as required by Utah 

Code Ann. § 40-10-17(2)(d) and Utah Admin. R. 645-301-742.113. 

Attached as Addendum ME.» Utah Code Ann. § 40-10-17(2)(d) 

requires a mining operator to "stabilize and protect all surface 

areas . . . affected by surface coal mining and reclamation 

operations to effectively control erosion." Id. Utah Admin. R. 

645-301-742.113 requires a mining operator to "[m]inimize erosion 

to the extent possible." Id. 

Part two of the NOV was issued for Hidden Valley's failure 

to seed and revegetate the outslopes of the access road as 

required by Utah Code Ann. § 40-10-17(2)(s) and Utah Admin. R. 

645-301-353 and 645-301-354. Attached as Addendum "F." Utah 

Code Ann. § 40-10-17(2)(s) requires a mining operator to: 

Establish on the regraded areas and all other lands 
affected, a diverse, effective, and permanent 
vegetative cover of the same seasonal variety native to 
the area of land to be affected and capable of self 
-regeneration and plant succession at least equal in extent 
of cover to the natural vegetation of the area. 

Id. 

C. Informal Appeal. 

After the NOV was issued, Hidden Valley petitioned the 

Division for an informal hearing. On December 20, 1991, the 

Director of the Division, Dr. Dianne R. Nielson, held an informal 

hearing to review Hidden Valley's contentions. Hidden Valley was 

represented by counsel and introduced evidence to support its 

claims. On January 17, 1992, Dr. Nielson issued an order 

9 



upholding the NOV in its entirety. On February 10, 1992, Hidden 

Valley appealed the Director's decision to the Board. 

D. Formal Adjudication Before The. Board. 

The Chairman of the Board, who was acting in the capacity of 

a hearing examiner, held a full day evidentiary hearing on June 

30, 1992. On July 30, 1992, the Board considered the Chairman's 

proposed findings of fact and conclusions of law and issued an 

order upholding the NOV in its entirety. R. at 436. Attached at 

Addendum "G." 

The Board upheld Part one of the NOV finding that Hidden 

Valley "failed to comply with the Permanent Program standards and 

the approved Reclamation Plan by failing to adequately construct 

and maintain erosion control structures on the outslope of the 

access haul road." R. at 436. The Board's decision was based on 

uncontroverted testimony that uncontrolled erosion was occurring 

on the outslope of the mine's access road. R. at 987-992, 995-

996, 997-998, 999-1013, 1014-1017. Attached as Addendum "H." 

The testimony of Hidden Valley's own witness supported the 

Board's finding that erosion was uncontrolled at the mine. R. at 

1203-1204. Attached as Addendum "I". 

The Board upheld Part two of the NOV finding that Hidden 

Valley failed "to comply with the Permanent Program standards and 

the approved Reclamation Plan by having failed to seed the 

disturbed area constituting the outslopes of the access road." 

R. at 436. The Board's finding was based on uncontroverted 

testimony that Hidden Valley failed to seed the outslopes of the 
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access road and pad areas. R. at 1014-1017. Attached as 

Addendum "HM. Hidden Valley's own witnesses admitted that the 

outslopes were never seeded. R. at 1237, 1240, 1165-1166, and 

1174. Attached as Addendum "J". 

E. Appeal Before the Third District Court. 

On August 27, 1992, Hidden Valley appealed the Board's Order 

to the Third District Court.. On October 28, 1992, the Court 

heard argument on Hidden Valley's appeal. On November 5, 1992, 

the Third District Court issued a final order rejecting Hidden 

Valley's legal arguments and upholding the NOV. Attached as 

Addendum "K." Specifically, the Court upheld "the Board's ruling 

as to part one of the NOV concerning failure to address the 

erosion on the outslopes of the reclaimed access road." Order, 

dated November 5, 1992 at 3. The Court also found "that there is 

substantial evidence on the record and that indeed it is 

undisputed that the Appellant failed to re-seed the areas 

addressed in the Notice of Violation." Id. 

F. Hidden Valley Submits an Abatement Plan. 

The same day that the Third District Court announced its 

order from the bench upholding the NOVs, Hidden Valley wrote the 

Division two letters indicating its intention to abate the 

violations and to come into compliance with Utah's coal statute. 

The first letter, dated October 29, 1992, stated: 

Also, I presume that Hidden Valley will take 
appropriate action pursuant to the NOV and therefore I 
would appreciate it if the Division would not take any 
emergency action adverse to my client without us first 
at least talking on the phone. I can assure you that 
neither myself nor my client have any tricks up our 
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sleeves for which the Division should have any 
concerns. 

Attached as Addendum "L." 

That same day, Hidden Valley submitted a proposed Plan of 

Abatement. The cover letter to the Abatement Plan stated: 

"Enclosed is the Plan of Abatement for the above Cessation Order 

and Notice of Violation No. N91-26-8-2." Attached as Addendum 

"M." The proposed Abatement Plan provided that, ,f[t]he proposed 

plan is intended to satisfy the violations under NOV N91-26-8-2 

recorded at the Hidden Valley reclamation site owned and operated 

by Hidden Valley Coal Company." Id. 

Based on Hidden Valley's representations and its submission 

of an abatement plan, the Division did not issue a cessation 

order as it was empowered to do under Utah Admin. R. 645-400-314. 

Rather, the Division extended the time for compliance to allow 

Hidden Valley time to finalize the abatement plan. Attached as 

Addendum "N." Following several discussions with the Division, 

Hidden Valley submitted an amended "Abatement Plan" on December 

14, 1992 "to satisfy two violations that were issued for the 

reclaimed Hidden Valley Mine under NOV N-91-26-8-2 on November 

20, 1991." Attached as Addendum "O." 

The Abatement Plan set forth in detail how Hidden Valley 

intended to control erosion and seed the outslopes of the access 

road. The Abatement Plan also set forth the time periods within 

which Hidden Valley would implement remedial measures at the 

mine. Hidden Valley committed to control erosion on the 

following dates: 
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SUMMARY OF ARGUMENT 

As a threshold issue, Hidden Valley7s appeal is moot because 

Hidden Valley has complied with the underlying violation by 

filing an abatement plan and agreeing to abate the violations at 

the mine. Similarly, Hidden Valley should be estopped from 

rescinding its commitment to abate the violations. 

The evidence clearly supports the findings of the Board and 

the Third District Court that Hidden Valley was in violation of 

UMCRA's environmental performance standards at the mine. 

The Board and Third District Court also properly determined 

that the two year statute of limitation period of the Utah Mined 

Land Reclamation Act is not incorporated into the UMCRA. 

Finally, the Board and Third District Court also correctly 

determined that the Division was not estopped from taking 

enforcement action at the mine when the Division determined that 

Hidden Valley was in violation of UMCRA7s performance standards 

and the terms of its own Reclamation Plan. 

(Please insert at Page 13 of Appellees' Brief.) 



The proposed work will begin no later than April 1, 
1993, and as soon as practical after approval has been 
obtained, materials have been received, and 
environmental conditions are acceptable. 

Addendum M0 M at page 2. 

Hidden Valley committed to seed the outslopes as follows: 

The Revegetation work will be accomplished when soil 
conditions permit. Those acceptable soil conditions 
are defined as less than 10 percent snow cover, frost 
free in the upper six inches, and sufficiently dry in 
the upper six inches to not clod when worked. If 
conditions do not permit seeding by February 1, 1993, 
an alternative seed mix to that listed below will be 
submitted for Division approval. 

Addendum "O" at 7. 

The Division approved Hidden Valley's Abatement Plan on 

December 19, 1992, and modified the NOV to extend the dates for 

compliance to conform with the promised dates agreed to in the 

Hidden Valley Abatement Plan. 

ARGUMENT 

I. HIDDEN VALLEY'S APPEAL IS MOOT BECAUSE IT 
AGREED TO ABATE THE NOV 

It is a basic principle that compliance with an enforcement 

order moots an appeal of any underlying issues. See, e.g., 

Keves v. School District No. 1, Denver, Colo.. 895 F.2d 659, 663-

664 (10th Cir.)# cert, denied. Ill S. Ct. 951 (1990) (An appeal 

from an order requiring the defendant to submit "plans" was 

rendered moot because the defendant had fully complied with the 

order.); Olson v. U.S.. 872 F.2d 820, 823 (8th Cir. 1989)("[A] 

taxpayer's submission of materials in compliance with an IRS 

summons renders moot any constitutional objections to compelled 

submissions."); Butcher v. Bailey, 753 F.2d 465, 471 (6th Cir. 
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1985)(Compliance with an order requiring the debtor to turn over 

records mooted an appeal claiming privilege against self-

incrimination. ) ; U.S. v. Kis, 658 F.2d 526, 532-535 (7th Cir.), 

cert, denied, 455 U.S. 1018 (1981)(Compliance with an IRS summons 

by providing certain documents mooted taxpayer's appeal from the 

enforcement order.); Van Schaack Holdings, Ltd. v. Fulenwider, 

798 P.2d 424, 426-427 (Colo. 1990)(An appeal from an order 

directing dissolution of a corporation was mooted by dissolution 

of the corporation pending appeal.). 

When the Division issued the NOV on November 20, 1991, it 

required Hidden Valley to submit an abatement plan demonstrating 

how it would control erosion and seed the outslopes of the access 

road. In the final and approved submittal of Hidden Valley's 

Abatement Plan, Hidden Valley agreed to implement erosion control 

measures by "not later than April 1, 1993," and agreed to "seed 

the outslopes of the access roads when soil conditions permit." 

Addendum O, at 2 and 7. 

Since Hidden Valley has complied with the original terms of 

the NOV by submitting an Abatement Plan, and has committed to 

commence remedial work, Hidden Valley's appeal is now moot. 

Accordingly, this Court must dismiss Hidden Valley's appeal. 

II. HIDDEN VALLEY IS ESTOPPED FROM REFUSING TO 
IMPLEMENT ITS ABATEMENT PLAN BECAUSE IT 
AGREED TO ABATE THE VIOLATIONS. 

Hidden Valley is estopped from refusing to abate the 

violations. The Utah Supreme Court has set forth the elements of 

estoppel as follows: 
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Conduct by one party which leads another, in reliance 
thereon, to adopt a course of action resulting in 
detriment or damage if the first party is permitted to 
repudiate his conduct. 

Blackhurst v. Transamerica Ins. Co.. 699 P.2d 688 (Utah 1985). 

See also Perkins v. Great West Life Assurance Co., 814 P.2d 1125 

(Utah App. 1991). Each element will be discussed below. 

A. The Conduct of Hidden Valley. 

On October 29, 1992, Hidden Valley submitted an Abatement 

Plan "to satisfy the violations under NOV N91-26-8-2." See 

Addendum "M." At that time, Hidden Valley announced its intent 

to resolve the NOV. Indeed, Hidden Valley's attorney expressly 

stated to the Division that "I can assure you that neither myself 

nor my client have any tricks up our sleeves for which the 

Division should have any concerns." See Addendum "L." In the 

final and approved version of the Abatement Plan, Hidden Valley 

agreed to implement erosion control measures by "not later than 

April 1, 1993," and agreed to "seed the outslopes of the access 

roads when soil conditions permit." See Addendum "O" at 2 and 7. 

B. The Division's Reliance on Hidden Valley's Conduct, 

When the Third District Court upheld the Board's Order on 

November 5, 1992, the Division was statutorily authorized to 

issue a cessation order because the environmental violations 

remained unabated. See Utah Code Ann. § 40-10-22(1)(c) and Utah 

Admin. R. 645-400-314. However, based on the representation of 

Hidden Valley's counsel and Hidden Valley's submission of an 

Abatement Plan, the Division did not issue a cessation order. 

Instead, the Division granted Hidden Valley an extended period of 

15 



time within which to finalize its Abatement Plan. See Addendum 

"N." When Hidden Valley committed to implement erosion control 

measures by "not later than April 1, 1993," and committed to 

"seed the outslopes of the access roads when soil conditions 

permit," the Division relied on Hidden Valley's commitment and 

modified the NOV to extend the dates for compliance to conform 

with the dates set forth in the Abatement Plan. 

C. Detriment to the State and Environment. 

If Hidden Valley is allowed to revoke its commitment to 

implement abatement procedures, erosion will continue at the mine 

site, another planting season will be missed, and the environment 

will continue to suffer. See R. at 998-999, 1000-1002, 1006, 

1007-1008. Attached as Addendum "H." See also Affidavit of 

William Malencik. attached as Addendum "P"; Affidavit of Susan 

White, attached as Addendum "Q." 

If seeding does not take place within the next few weeks, 

there will be insufficient soil moisture to assure successful 

revegetation until the next planting season. See Affidavit of 

Susan White, attached as Addendum "Q." In the meantime, lack of 

seed on the disturbed areas will allow further loss of topsoil 

through sheet, rill and gully erosion. This limited topsoil is 

required for successful revegetation. Accordingly, if Hidden 

Valley does not seed in the very near future, the potential for 

successful revegetation will be diminished. Id. 

If Hidden Valley fails to mitigate erosion on the outslopes 

of the access roads, uncontrolled runoff will continue from the 
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road onto the outslope and will facilitate continued gully 

erosion, and the consequent deepening and widening of the erosion 

channels, R. at 998-999, 1000-1002, 1006, 1007-1008. Attached 

at Addendum "H." See also Affidavit of William Malencik, 

attached as Addendum "P." Further deposition of sediment into 

Ivie Creek, a tributary of the Colorado River drainage system, 

will also continue. Id. Finally, erosion will result in 

additional soil loss which will reduce the potential for the 

effective revegetation of the mine site. Id. 

Hidden Valley should be held to its word, and required to 

implement abatement procedures at the mine. 

III. HIDDEN VALLEY HAS FAILED TO MARSHALL THE 
EVIDENCE. 

A party challenging the factual findings of an 

administrative agency must "marshall all of the evidence 

supporting the findings and show that despite the supporting 

facts, the agency's findings are not supported by substantial 

evidence." Boston First Nat. Bank v. County Board of 

Equalization of Salt Lake County, 799 P.2d 1163 (Utah 1990). 

"The marshalling requirement is equally applicable under the 

substantial evidence test." Heinecke v. Department of Commerce, 

810 P.2d 459 at n.8 (Utah App. 1991). See also Grace Drilling 

Co. v. Board of Review of Industrial Commission of Utah, 776 P.2d 

63, 68 (Utah App. 1989); Adams v. Board of Review of Indus. 

Comln, 776 P.2d 639, 641 (Utah App. 1989). This Court has 

explained the rule as follows: 
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Our insistence on compliance with the marshalling 
requirement is not a case of exalting hypertechnical 
adherence to form over substance. A reviewing court is 
entitled to have the issues clearly defined with 
pertinent authority cited and is not simply a 
depository in which the appealing party may dump the 
burden of argument and research. The marshalling 
requirement provides the appellate court the basis from 
which to conduct a meaningful review of facts 
challenged on appeal. 

See State v. Larsen, 828 P.2d 487, 491 (Utah App. 1992). 

Failure to marshall the evidence will result in the 

reviewing court affirming the agency's findings of fact: 

[Appellant] argued only selected evidence favorable to 
[his] position, without presenting any of the evidence 
supporting the trial court's findings. [Appellant's] 
approach does not begin to meet the marshalling burden 
[he] must carry. Because [Appellant] failed to 
marshall evidence in support of the trial court's 
findings and show how they are clearly erroneous, we 
affirm the factual findings of the trial court. 

State v. Larsen. 828 P.2d at 491 (citations omitted). 

Because Hidden Valley has argued only selective evidence 

favorable to its position, and more often than not attempted to 

distort to Record, the factual findings of the Board must be 

affirmed.6 

6 One of Hidden Valley's many attempts to misconstrue the 
record can be found at page 6 of its Brief. There, Hidden Valley 
contends that M[t]the Division introduced minimal, weak evidence 
regarding the seeding and vegetation at the Mine Site. This 
evidence consisted of testimony that William Malencik, the 
Division Reclamation Specialist, made a "visual inspection" of 
the Mine Site and did not see any seeds. R.1014." Brief of 
Appellant at 6. Hidden Valley not only fails to fairly 
characterize the testimony of Mr. Malencik, see R. at 1014-1017, 
but fails to inform this Court of the admissions of Hidden 
Valley's own witnesses that the outslopes of the access road were 
never seeded. R. at 1237, 1240, 1165-1166, and 1174. As Joe 
Jarvis, Hidden Valley's consultant testified: 
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IV. THE DIVISION ESTABLISHED A PRIMA FACIE CASE, 

Contrary to the unsupported assertions of Hidden Valley, the 

Division clearly established a prima facie case that Hidden 

Valley was in violation of the relevant performance standards.7 

A. Erosion on the Outslopes. 

The Board upheld part one of the NOV finding that Hidden 

Valley "failed to comply with the Permanent Program standards and 

the approved Reclamation Plan by failing to adequately construct 

Q. Are you aware of a regulation that requires 
the seeding and revegetation of all disturbed 
areas. 

A. Yes. 

Q. Were the outslopes which you have testified 
as disturbed areas, have they ever been 
seeded and have they been revegetated? 

A. They're not seeded, they're not revegetated. 

R. at 1237. Attached as Addendum "J." 

7 In a proceeding concerning a petition for review of an 
NOV, M[t]he ultimate burden of persuasion as to the fact of the 
violation rests with the petitioner for review." Intersouth 
Mineral Co. Inc. v. OSMRE, 118 IBLA 14, 17 (1991). See also Rith 
Energy, Inc. v. OSMRE, 119 IBLA 83, 86 (1991). The Division does 
have the burden of going forward to establish a prima facie case 
as to the fact of the violation. Rith Energy, Inc. v. OSMRE, 119 
IBLA 83, 86 (1991); Intersouth Mineral Co., Inc. v. OSMRE, 118 
IBLA 14, 17 (1991); Turner Brothers, Inc. v. OSMRE, 98 IBLA 395, 
398 (1987); Calvert and Marsh Coal Co. v. OSMRE, 95 IBLA 182, 191 
(1987) . lfA prima facie case is made when sufficient evidence is 
presented to establish the essential facts and which will 
justify, but not compel, a finding" of violation. S&M Coal Co. 
V. OSMRE, 79 IBLA 350, 91 I.D. 159, 161 (1984). If the 
Division's evidence is not overcome by a preponderance of the 
evidence, the NOV will be affirmed. Id. at 86; Innovative 
Development of Energy, Inc. v. OSMRE, 110 IBLA 119, 123 (1989); 
Coal Energy, Inc. v. OSMRE, 105 IBLA 385, 387-88 (1988); Turner 
Brothers Inc. v. OSMRE, 95 IBLA 182, 191 (1987). See also 43 CFR 
4.1171(b). 
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and maintain erosion control structures on the outslope of the 

access haul road." R. at 436, 438.8 The Board's decision was 

based on the testimony of the Division's inspector, William 

Malencik, that uncontrolled erosion was occurring at three 

specific areas on the outslopes of the access road. R. at 987-

992, 995-996, 997-998, 999-1013. Attached as Addendum "H.11 Mr. 

Malencik testified as follows: 

BY MR. RICHARDS: 

Q. When you issued the violation for the 
erosion, did you believe, in your opinion, 
that Hidden Valley had minimized erosion to 
the extent practical? 

A. They took some steps, but in my opinion, they 
didn't do enough to minimize erosion. 

Q What happens if erosion isn't 
curtailed or prevented? 

A. You'll erode — in this particular case two 
things will happen: One, you have a limited 
amount of soil so what you're doing is 
minimizing the chance for vegetal cover that 
would help ameliorate the erosion problem; 
the second, this road that's left here, and 
so you're going to have head cutting back 
into this road; and the third thing is this 
particular channel, erosion channel is going 

8 On page 2 of its Brief, Hidden Valley contends that the 
Division introduced no evidence that the Diversions were 
unstable. In support of this argument, Hidden Valley points to 
testimony of its consultant that the water bars on the access 
road were stable. Hidden Valley's emphasis on the stability of 
the water bars is irrelevant. The NOV was not written because 
the water bars were unstable, but written because three specific 
gullies were eroding the outslope of the access road. The 
testimony was conclusive that the gullies were continuing to 
erode, and therefore were unstable. R. at 987-992, 995-996, and 
999-1013. 
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to continually get deeper until it hits 
something that is not as susceptible to 
erosion like bedrock; and the third thing — 
the fourth thing, you're putting sediment in 
Ivie Creek — 

R. at 998. Attached as Addendum "H." Mr. Malencik testified 

about erosion gully number one as follows: 

Q. What does picture five and six - what's a 
picture of five and six? Is that gully 
number one? 

A. Yes. 

* * * * * 

Q. And what does that picture demonstrate to you? 

A. It shows that both banks are unstable. It 
shows the depth of that gully is 26 — 
approximately 26 inches deep, 58 inches wide, 
and I've measured the length of that gully as 
19 feet. 

* * * * * 

Q. Once again, is this accelerated or geologic erosion? 

A. It's accelerated erosion. 

Q. If left untreated what will happen to that road? 

A. It will keep eroding down until it hits 
bedrock or until it reaches an equilibrium 
with the channel where it's discharging. 

Q. Is it undercutting the road? 

A. Yes. That's why they placed the rock to stop 
the head cut. 

Q. Is it transporting sediment? 

A. Yes. 

R. at 1000-1001. Attached as Addendum "H." 
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Mr. Malencik testified about the second erosion gully as 

follows: 

Q. Are these pictures taken of gully number two 
as marked on your map? 

A. Yes. 

Q. What do they show? 

A. Top photo shows a gully that's about 57 
inches deep, 82 inches wide and about 50 feet 
long. 

Q. Is that continuing to erode? 

A. Yes. And you can see where I have my hand, 
there's a large boulder and that boulder is 
starting to be — or a rock and that rock is 
starting to undercut and lower on the lower 
photo. 

* * * * * 

Q. Is this accelerated erosion? 

A. Yes. 

Q. Continues to erode? 

A. Yes. 

* * * * * 

Q. Is this road being undercut by the erosionary process? 

A. It will eventually be. As you can see, this 
rock, its starting to make a head cut up the 
channel. 

Q. Is it transporting sediment? 

A. Yes. 

Q. Where's it being transported to? 

A. Ephemeral channel, then to Ivie Creek and 
then to the Colorado River system. 

R. at 1004-1006. Attached as Addendum "H." 
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Mr. Malencik's testified similarly about the third erosion 

gully: 

Q. Let's turn to pictures nine and ten. Are 
those pictures of gully three as marked on 
your map? 

A. Yes. 

Q. Why is this gully eroding? 

A. Same reason. The gully number two is eroding. 

Q. Is this accelerated or natural erosion? 

A. Accelerated. 

Q. Is the erosion increased because of the 

surface disturbances caused by Hidden Valley? 

A. Yes. 

Q. Did you take measurement of these gullies? 
A. Yes, 54 inches deep, 79 inches wide, and 

about 50 feet long. 

Q. It's continuing to erode? 

A. Yes. 

Q. What will happen if the erosion's left untreated. 

A. Same as gully number two. 

Q. Road undercut? 

A. Road undercut. 

Q. Sediment transported to Ivie Creek and then 
to Colorado? 

A. Yeah. 

R. at 1006-1007. Attached as Addendum ,fH.lf 

In addition to the testimony of the Division's inspector, 

Hidden Valley's own expert witness, Karla Knoop, supported the 
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Board's finding that erosion is continuing to occur at the mine, 

R. at 1203 and 1204. Ms. Knoop testified as follows: 

BY MR. RICHARDS: 

Q. Was there incremental erosion between '87 and '89? 

A. Yes? 

Q. So these gullies were continuing to erode? 

A. Probably. 

Q. Were they — were you and the Division aware 
that this was a continuing problem in 1989? 

A. Well, we were aware that the erosion had 
continued and that it — the integrity of the 
road would be at stake if something was not 
done. 

* * * * * 

Q. And you knew that the erosion was increasing? 

A. We knew that it had the potential to increase, yeah. 

Q. And then in 1989 you testified that the 
erosion didf in fact, increase? 

A. Uh-huh. 

R. at 1203-1204. Attached as Addendum "1." 

The testimony was also uncontroverted that Hidden Valley did 

not take reasonable steps to control the erosion problem.9 R. at 

1002, 1003, 1004-1005, and 1008, 1010-1012. Attached as Addendum 

,fH.fl Mr. Malencik testified as follows: 

BY MR. RICHARDS: 

9 On page 2-3 of its Brief, Hidden Valley points to the 
efforts it undertook to control erosion on the road itself. This 
argument is irrelevant to the real issue of what steps it 
undertook to control erosion on the outslopes of the access road. 
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Q. Are there other reasonable steps that Hidden 
Valley could undertake that would prevent 
erosion? 

A. Yes. 

Q. Could you state for the record what some of 
those would be? 

A. Like diverted the water to other areas to 
minimize. 

Q. You could redirect the drainage from going 
onto the road? 

A. That's correct. 

Q. What others could they — 

A. Stabilize the channel. 

Q. How would they stabilize the channel? 

A. By riprapping. 

Q. Riprapping various sized boulders that would 
shape the channel? 

A. Shape the channel, riprap the sides so 
there's a place for water to run, place 
energy dissipators if the velocity is 
extreme. 

Q. You mentioned rock gabions earlier. 

A. Yes. 

Q. Are all these things you mentioned common 
ways in the industry to minimize erosion? 

A. Yes. 

Q. Are they frequently used in mining plans? 

A. Yes. 

R. at 1003-1004. See also R. at 1002, 1005, 1008, 1010-1012. 

Attached as Addendum "H." Indeed, the testimony was 

uncontroverted that Hidden Valley did not even implement the 
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remedial measures it agreed to implement in its Reclamation Plan. 

See R. at 614, and 1009. Attached as Addendum "B" and ,fH." As 

Mr. Malencik testified: 

BY MR. RICHARDS: 

Q. What did Hidden Valley agree to do in the 
reclamation plan to stabilize erosion on 
chronic sites? 

A. Chronic sites will be stabilized with small 
gabions or rock check dams. 

Q. Have they place small gabions? 

A. No. 

Q. You testified earlier they placed some check 
dams. Has that been sufficient? 

A. No. They're ineffective. 

Q. You already testified earlier they had not 
placed enough soil or rocks into the channels 
to be effective? 

A. That's correct. These rock check dams are 
about a foot high and they're placed right at 
the crest of the slope, and so as far as 
minimizing erosion, its basically acting as 
an energy dissipator when it hits there, but 
as soon as it hits, its dropping sediment, 
and as soon as the sediment is dropped in the 
water, then you've increased the capacity to 
— of that water and runoff to be more 
erosive. 

Q. So Hidden Valley has not undertaken 
activities on the ground which they agreed to 
do in the reclamation plan? 

A. That's correct? 

R. at 1012-1013. Attached as Addendum "H." 

B. Failure to seed the Outslopes of the Access Road. 

26 



The evidence is also uncontroverted that Hidden Valley 

failed to seed the outslopes of the access road.10 The Board 

upheld Part two of the NOV finding that Hidden Valley failed "to 

comply with the Permanent Program standards and the approved 

Reclamation Plan by having failed to seed the disturbed area 

constituting the outslopes of the access road." R. at 436. The 

Board's finding was based on uncontroverted testimony that Hidden 

Valley failed to seed the outslopes of the access road. R. at 

1014-1017. Attached as Addendum "H." See also R. at 1237, 1240, 

1165-1166, and 1174. Attached as Addendum "J". The Division's 

Inspector testified as follows: 

BY MR. RICHARDS: 

Q. Would you go to the map and show the Chairman 
what areas were not seeded or revegetated? 

A. This is a road — these are the road 
outslopes and this areas was not seeded and 
there are two pads constructed. . . . 

Q. So basically it's just this outslope that 
we've been taking about. It's the material 
that was taken to make the road dumped over 
the side — 

A. That's right. 

10 On page 6 of its Brief, Hidden Valley again attempts to 
misconstrue the Record. There, Hidden Valley points to several 
citations in the Record where witnesses testified generally that 
certain areas of the mine had in fact been seeded. The Division 
does not disagree with these statements. This testimony, however, 
is irrelevant to the issue of whether the outslopes of the access 
road had been seeded. For the uncontroverted testimony that the 
outslopes of the access road were never seeded, see R. at 1014-
1017, 1237, 1240, 1165-1166, 1174. Attached as Addendum "H" and 
"J." 
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Q. — they have not seeded? How do you know 
that those areas had not been seeded? Did 
you make a visual inspection? 

A. Yes. 

Q. Did you make a determination that it had not 
been seeded by what you saw on the ground? 

A. Yes. I didn't see any sign of any of the 
seeding species. 

Q. Did a representative of Hidden Valley ever 
inform you that the areas had not been 
seeded? 

A. Yes. . . . We inquired and said, "Has all 
the disturbed areas been seeded,11 and we 
specifically asked about the outslope of the 
road and she responded, "No, they had never 
been seeded,". . . 

Q. In your opinion, has Hidden Valley's failure 
to seed the outslopes that you've identified 
on your sketch a violation of the 
regulations? 

A. Yes. 

R. at 1014 and 1015-1016. Attached as Addendum "H." 

In addition to the testimony of the Division's inspector, 

Hidden Valley's own witnesses admitted that the outslopes were 

never seeded. R. at 1237, 1240, 1165-1166, and 1174. Attached as 

Addendum "J." Hidden Valley's consultant, Joe Jarvis, testified 

as follows: 

BY MR. RICHARDS: 

Q. Are you aware of a regulation that requires 
the seeding and revegetation of all disturbed 
areas. 

A. Yes. 

Q. Were the outslopes which you have testified 
as disturbed areas, have they ever been 
seeded and have they been revegetated? 
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A. They're not seeded, they're not revegetated. 

R. at 1237.n Attached as Addendum "J." Hidden Valley's mine 

manager, Lee Edmonson, also admitted that the road outslopes were 

never seeded: 

A. Yes. The Plan calls for seeding or the 
seeding of road — the plan mentions 
something about road fill slopes being seeded 
or — here it is, required some hand 
application of seed, mulch and fertilizer. 
Obviously, that wasn't done. . . . 

R. at 1174 (Emphasis added). Attached as Addendum "J." 

The Division clearly met its prima facie burden of 

establishing the existence of the violations at the mine. 

V. THE DIVISION'S ISSUANCE OF THE NOV WAS NOT BARRED BY 
THE STATUTE OF LIMITATIONS SET FORTH IN THE UTAH MINED 
LAND RECLAMATION ACT. 

A. UMCRA Has No Limitation Period for 
Enforcement Actions. 

Hidden Valley argues that the NOV is invalid because any 

enforcement action against the mine was barred by the limitations 

period set forth in the Utah Mined Land Reclamation Act.12 

Although this limitation period applies to non-coal minerals 

11 Interestingly, on Page 6 of its Brief, Hidden Valley uses 
this citation to support the proposition that "The outslopes are 
seeded. R. 1237." Brief of Appellant at 6. 

12 The two year statute of limitation period set forth in 
the Utah Mined Land Reclamation Act states: 

No suit, action or other proceeding based upon a violation 
of this chapter or any rule or order issued under this 
chapter may be commenced or maintained unless the suit, 
action or proceeding is commenced within two years of the 
date of the alleged violation. 

Utah Code Ann. § 40-8-9(2). 
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regulated under an unrelated statute, Hidden Valley nonetheless 

contends that the limitation period is incorporated into UMCRA 

pursuant to Section 40-10-4: 

The Utah Mined Land Reclamation Act (Chapter 8 of Title 
40), and the rules and regulations adopted under it, 
where appropriate, and not in conflict with the 
provisions of this chapter or the rules and regulations 
adopted under it, shall be applicable to coal mining 
operations and reclamation operations. 

Utah Code Ann. § 40-10-4(emphasis added). Hidden Valley's 

argument is without merit. 

Section 40-10-4 incorporates provisions of the Utah Mined 

Land Reclamation Act only when doing so would not be 

"inconsistent" with its provisions. Since the Utah Legislature 

did not place a time limit within which the Division must bring 

enforcement actions under UMCRA, it would clearly be inconsistent 

to incorporate the two year limitation period. See United States 

v. Tri-No Enterprises. Inc., 819 F.2d 154, 158 (7th Cir. 1987); 

United States v. Hartselle Mining Corporation, slip op. at p.4 

(N.D. Alabama September 25, 1990)(Attached as Addendum "R."); 

Pacificorp. v. Office of Surface Mining Reclamation and 

Enforcement, slip. op. No. DV-5-R (U.S. Office of Hearings and 

Appeals March 27, 1992)("Pacificorp. I")(Attached as Addendum 

"S."); Pacificorp. v. Office of Surface Mining Reclamation and 

Enforcement, slip. op. No. DV91-10-R at p. 4 (U.S. Office of 

Hearings and Appeals January 17, 1992)("Pacificorp. II")(Attached 

as Addendum "T."). As the Department of the Interior has stated: 

State regulation cannot be consistent with both SMCRA 
and the State program, each of which lacks a statute of 
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limitations, if a statute of limitations from another 
pre-existing statute is incorporated by reference. 

Pacific Corp. I, slip op. at pp. 6-7 (U.S. Office of Hearings and 

Appeals March 27, 1992). Attached as Addendum "S." 

Several cases are directly on point. Indeed, the Department 

of Interior, the federal agency with federal oversight of Utah's 

coal program, has specifically held that the two year statute of 

limitation set forth in the Utah Mined Land Reclamation Act 

provision is not incorporated into UMCRA. In Pacificorp I, a 

coal operator alleged that the Utah Mined Land Reclamation Act's 

limitation period applied to UMCRA. The United States Department 

of the Interior rejected the claim stating: 

Applicant's contention cannot stand scrutiny . . . . 
[I]t would be inappropriate and in conflict with the 
provisions of Chapter 10 of Title 40 of the Utah Code 
to incorporate by reference the 2-year statute of 
limitations where neither Congress nor the Utah State 
Legislature has otherwise placed a statute of 
limitations on enforcement actions. . . . 

Id. Attached as Addendum "S." The Department of Interior took 

the identical position in Pacificorp II. Attached as Addendum 

"T." 

A similar argument was also rejected by the Federal District 

Court for the District of Alabama. See United States v. Hartselle 

Mining Corporation, slip op. at p.4 (N.D. Alabama September 25, 

1990). Attached as Addendum "R." There, a coal operator 

alleged that an OSM enforcement action was barred by both federal 

and state statute of limitations periods. The federal district 

court rejected the argument stating: 
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Defendants also allege without elaboration that the instant 
suit is barred by the "applicable statute of limitations." 
As plaintiff pointed out . . . , SMCRA does not prescribe 
any limitations period applicable to enforcement actions 
under Section 1271(c). It is well settled that Congress may 
create a right of action without restricting the time within 
which that rights may be exercised. Occidental Life 
Insurance Co. v. EEOC, 432 U.S. 355, 367 (1977). There is 
no evidence that Congress intended one of its independent, 
general statutes of limitations to apply, and the court 
fails to find that implied absorption of a state statute of 
limitations would be inconsistent witji the underlying 
policies of the federal statute. Defendant's argument that 
this action is time-barred is, therefore, without merit. 

Id. Attached as Addendum "R."13 

The Board of Oil, Gas and Mining adopted a rule in 1980 that 

the Statute of Limitation provision of the Utah Mined Land 

13 Hidden Valley's sole argument why the statute of 
limitations set forth in the Utah Mined Land Reclamation Act 
should apply to UMCRA is the recollection of Division employee 
Ronald Daniels that an Assistant Attorney General for the State 
of Utah, Barbara Roberts, had taken that position in an informal 
assessment conference. Brief of Appellant at 29. As a matter of 
law, the incorrect legal interpretation of a non-employee, which 
was never appealed to the Board, and which was in direct conflict 
with the Board's own rules, cannot form the basis for applying 
the limitation period in a manner in conflict with both State and 
Federal law. See Morton International. Inc. v. Auditing 
Division of the Utah State Tax Commission. 814 P.2d 581, 595 
(Utah 1991). As the Utah Supreme Court has stated: 

To do otherwise would bind the Commission by the 
unappealed decisions of its subordinate. It is the 
Commission that has been granted authority to 
administer the tax code. Morton has provided no 
evidence that the Commission itself has acted contrary 
to the position it has taken in the instant case. 

Morton, 814 P.2d at 595. Like the Commission in Morton, the 
Board has never taken the position that the limitation period of 
the Utah Land Reclamation Act was applicable the UMCRA. Rather, 
it has done just the opposite. In 1980, the board specifically 
adopted a Rule finding that the limitation period did not apply. 
See UMC 900(a)(ix)(1980). Attached as Addendum "U" and "V." In 
the present case, the Board again reaffirmed its position that 
the law was inapplicable. R. 425-426. 

32 



Land Reclamation Act was inconsistent with UMCRA. See UMC 

900(a)(ix)(1980). Attached as Addendum "U." A copy of UMC 

900(a)(ix)(1980) superimposed side by side with Utah Code Ann. § 

40-8-9(1980) is attached as Addendum "V."14 

Incorporating the two year limitation period would also 

violate federal law. Utah's right to primacy under SMCRA 

(UMCRA's federal parent act) is contingent on the fact that UMCRA 

law is no less stringent than SMCRA. See SMCRA, § 521(d), 30 

U.S.C. § 1271(d).15 See also Annaco, Inc. v. Hodel, 675 F. Supp. 

1052 (E.D. Ky. 1987). Congress, however, placed no limitation 

period on OSM's enforcement of SMCRA's requirements. See United 

States v, Tri-No Enterprises. 819 F.2d at 158; United States v. 

Hartselle Mining Corporation, slip op. at p.4 (N.D. Alabama 

14 In 1987 the Utah Mined Land Reclamation Act, Utah Code 
Ann. § 40-8-9, was amended and the numbering system altered. 
Thus, UMC 900(a)(ix) no longer correctly correlates with Section 
40-8-9. A copy of UMC 900(a)(ix) super-imposed against Utah Code 
Ann. § 40-8-9 (1987) is attached as Addendum "W." Rule UMC 
900(a)(ix), however, was never amended and the Board never 
changed its determination that the two year limitation period was 
not incorporated into UMCRA. Hidden Valley attempts to mislead 
this Court by comparing Rule UMC 900(a)(ix) as drafted in 1980 
against Utah Code Ann. § 40-8-9 as amended in 1987 rather than 
comparing it against Utah Code Ann. § 40-8-9 as originally 
drafted in 1980. See Addendum "V." 

15 Section 521(d) states: 

As a condition of approval of any state program 
submitted pursuant to section 503 [Section 1253] of the 
Act, the enforcement provisions thereof shall, at a 
minimum, incorporate sanctions no less stringent than 
those set forth in this section, and shall contain the 
same or similar procedural requirements relating 
thereto . . . . 

Section 521(d), 30 U.S.C. § 1271(d). 
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September 25, 1990)("SMCRA does not prescribe any limitation 

period applicable to enforcement actions."). Attached as 

Addendum "R." If this Court were to adopt Hidden Valley's 

argument, the Division would be limited by a two year enforcement 

period, whereas OSM would have no such limitation. Accordingly, 

Utah's program would be significantly less stringent than federal 

law and Utah would lose authority to regulate coal mining within 

the State. 

B. Even Assuming The Existence of A Statute of 
Limitations on Enforcement Actions. It Would 
Not Apply Because Two years Has Not Passed 
Between The Violation And Commencement Of The 
Enforcement Action. 

Hidden Valley argues that since erosion may have begun on 

site prior to the writing of the NOV, the Division is now time 

barred from bringing an enforcement action.16 Hidden Valley's 

argument is without merit. The statute of limitation period 

which Hidden Valley seeks to apply in this case bars an 

enforcement action within two years of the date of the "alleged 

violation." In this case, a violation did not exist when erosion 

first began to occur on the property. Rather, the violation 

occurred when Hidden Valley failed to "[m]inimize erosion to the 

extent possible." Utah Admin. R. 645-301-742.113. 

The Record is clear that prior to November 1991, erosion had 

not increased to the point that Hidden Valley was in violation of 

16 Interestingly, Hidden Valley's admission that erosion was 
in fact occurring is in direct conflict with its argument that 
the Division did not make a prima facie case that erosion existed 
on the site. 
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the Regulations.17 It was only after Hidden Valley failed to 

prevent the significant increase in erosion after April and May 

of 1991, that Mr. Malencik determined on his November 1991 

inspection Hidden Valley was in violation of the Regulations. R. 

at 997. Within one day of that determination, Mr. Malencik 

issued the NOV. Accordingly, even assuming the existence of a 

limitation period, the Division's enforcement action would be 

timely because the Division commenced enforcement action within 

two years "of the alleged violation." Utah Code Ann. § 40-8-

9(2). 

C. Hidden Valley's Statute Of Limitations Claim 
Fails Because The Violations Are Continuing. 

Finally, Hidden Valley's statute of limitation claim fails 

because the violations are continuing. R. at 987-992, 995-996, 

997-998, and 999-1013. Attached as Addendum "H." As such, any 

limitation period would not bar the Divisions enforcement action. 

See Pacificorp II. slip. op. No. DV91-10-R at p. 4 ("It is 

sufficient to say in response to this ground for dismissal that 

the violation is a continuing one, and that no statute of 

limitations acts as a bar to correcting the alleged transgressing 

conduct."). Attached as Addendum "T." 

17 Indeed, every inspection by Division personnel prior to 
the issuance of the NOV consistently determined that erosion had 
not increased to the point that Hidden Valley was in violation of 
the Regulations. R. at 804-954. Mr. Malencik specifically 
testified that as of April 1991, erosion on the outslopes on the 
roads had yet to evolved to the point where Hidden Valley was in 
violation of the Regulations. R. at 1029. 
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VI. THE DIVISION IS NOT ESTOPPED FROM TAKING ENFORCEMENT 
ACTION. 

Hidden Valley also alleges that the Division is estopped 

from taking enforcement action. There is no basis in either law 

or fact to support Hidden Valley's arguments. 

A. Hidden Valley Is Not Entitled To Allege 
Estoppel. 

As a general rule, "estoppel may not be asserted against the 

State." Plateau Mining Company v. Utah Division of State Lands 

and Forestry. 802 P.2d 720 (Utah 1990). See also Prows v. State 

of Utah, 822 P.2d 764, 769 (Utah 1991); Ehlers & Ehlers 

Architects v. Carbon County, 805 P.2d 789, 792 (Utah App. 1991); 

Eldredge v. Utah State Retirement Board. 795 P.2d 671 (Utah App. 

1990). The United States Supreme Court has explained the 

rationale behind this rule as follows: 

When the Government is unable to enforce the law because the 
conduct of its agents has given rise to an estoppel, the 
interest of the citizenry as a whole in obedience to the 
rule of law is undermined. It is for this reason that it is 
well settled that the Government may not be estopped on the 
same terms as any other litigant. 

Heckler v. Community Health Services of Crawford County. Inc.. 

467 U.S. 51, 60 (1984). The only exception to the general rule 

is when the "rule's application would result in injustice, and 

there would be no substantial adverse effect on public policy." 

Plateau Mining, 802 P.2d at 728. Obviously, estoppel cannot be 

asserted in the present case. Hidden Valley is presently in 

violation of the standards set forth by Utah's coal law to 

protect the environment and the public from the adverse effects 

of coal mining. To allow Hidden Valley to walk away from the 
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damage it caused to the environment during its coal mining 

activities would severely undermine the Legislature's mandate 

that the environment be protected from the adverse effects of 

coal mining. Utah Code Ann. § 40-10-2(3). 

B. The Facts Do Not Support A Claim of Estoppel. 

The facts underlying Hidden Valley's allegations do not 

support a claim of estoppel. The elements of estoppel are: 

(1) an admission, statement, or act inconsistent with the 
claim afterwards asserted, (2) action by the other party on 
the faith of such admission, statement, or act, and (3) 
injury to such other party resulting from allowing the first 
party to contradict or repudiate such admission, statement, 
or act. 

Plateau Mining, 802 P.2d at 728. 

Hidden Valley has not met the first prong of the Plateau 

Mining test because the Division never misled Hidden Valley into 

thinking that it would not have to comply with the pertinent 

regulations. R. at 1206. There is simply not a shred of 

evidence that the Division ever informed Hidden Valley that it 

would not have to minimize erosion or seed the outslopes of the 

access road. Rather, the facts are in direct conflict with 

Hidden Valley,s assertion.18 The Record is clear that the 

18 It is particularly difficult to understand how Hidden 
Valley decided that it would not have to minimize erosion and 
seed all disturbed areas when Hidden Valley specifically agreed 
to do these things in its own reclamation Plan. R. at 614, 615, 
1009-1010, and 1016. Attached as Addendum "B" and "C." 

As to the prevention of erosion, Hidden Valley stated in its 
Reclamation Plan: "The rills or gullies that may appear during 
post-reclamation monitoring will be stabilized by filling with 
soil and rock. Chronic sites will be stabilized with small 
gabions or rock check dams." R. at 614 and 1009-1010. Attached 
as Addendum "B" and "H." 
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Division consistently warned Hidden Valley that erosion was 

becoming a concern and gave Hidden Valley an opportunity to 

correct the problem before it gave rise to a violation. R. at 

996-997, 999-1013. Attached as Addendum VH." See also R. at 

831, 833, 835, 854, 874, 889, 921, 924, and 935. Attached as 

Addendum "X." 

As early as September 3, 1987, the Division noted 

"[o]utslope erosion on the access road at water bar locations." 

R. at 833. On December 8, 1987, the Division again warned Hidden 

Valley that the "haul road outslopes . . . needed to be watched 

for any future erosion." R. at 835. On August 9, 1988, the 

Division noted that "[s]econd water bar diversion upwards from 

lower road switchback is developing some minor erosion on 

outslope bank." R. at 854. 

One year later, as erosion continued, an inspection report 

documented a conversation to the effect that "Mr. Rains was 

contacted on March 8, 1988 regarding the Division's concerns of 

additional erosion and stabilization of the area." R. at 874. 

Several months later, an inspection report documented another 

conversation between the Division and the Operator: 

The mine site and surrounding areas have received 
several high intensity storms since the first 
inspection. While some concern exists over the storm 

As to seeding the site, Hidden Valley's Reclamation Plan 
provided: "The entire 6.7 acres of disturbed ground will be 
properly scarified, seeded, fertilized, mulched and covered to 
provide the best possible opportunity for plan growth. The road 
fill slopes and some small sites will require hand application of 
seed, mulch and fertilizer." See R. at 615 and 1016 (emphasis 
added). Attached as Addendum "C" and "H." 
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intensity, nevertheless the operator advised the 
Division of his intention to perform maintenance work 
in order to avoid future failure of environmental 
control measures that may result in adverse action by 
the Division. 

R. at 889 (emphasis added). On Oct. 15, 1990, the Division 

admonished Hidden Valley for its failure to control the erosion 

problem, M[t]he second water bar down from top of road continues 

to head cut. This requires repair." R. at 921. One month 

later, the Division again notified Hidden Valley that "[t]he head 

cut near the top of road requires additional monitoring." R. at 

924. Finally, the Division warned Hidden Valley of the problem 

on April 26, 1991, when it stated in an inspection report that 

,f[t]he outslope drainage areas need to be watched specifically 

when high intensity storms hit the mine area." R. at 935. 

It was only after erosion significantly increased in April 

1991, that the Division determined that Hidden Valley had failed 

to minimize erosion. R. at 995-1013. Attached as Addendum "H." 

As Mr. Malencik testified: 

BY MR. RICHARDS: 

Q. Okay. Prior to November did you ever inform the 

operator that there was an erosion problem? 

A. Yes. 

Q. Did you issue an inspection report on April 26, 1991 

specifically pointing out that erosion should be watched? 

A. Yes. 

Q. In your opinion, did erosion increase between April and 

November? 
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A. Yes. 

R. at 995. Attached as Addendum "H." 

Q. You have already testified that erosion was an evolving 

process and you pointed out to the operator in April 1981 [sic: 

1991] that is should be watched. Did it increase? 

A. Yes. 

Q. And did it increase significantly by November? 

A. Yes. 

R. at 997. Attached as Addendum "H." 

The testimony of Hidden Valley's own consultant, Karla 

Knoop, contradicts Hidden Valley's assertion that the Division 

misled Hidden Valley into thinking that it would not have to 

control the erosion on the outslopes of the access roads: 

BY MR. RICHARDS 

Q. You stated that there was a major event in 1987? 

A. Yes. 

* * * * * 

Q. Mr. Stirba has referred to three areas as the N.O.V. 

erosion sites. Did erosion occur in 1987 based on that event at 

those sites? 

A. Yes. 

Q. You testified that you undertook some activities to 

control erosion at the three N.O.V. sites during 1987? 

A. We did do work at those sites to control and protect the 

integrity of the roadway above those. 

* * * * * 
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Q. Were you working with the Division personnel at this 

time — 

A. Yes. 

Q. — as to how to do that? 

A. Yes. 

Q. And did the Division and Hidden Valley work together to 

try and design a program that could minimize the erosion? 

A. Yes. 

Q. So it would be fair to say that you and the Division 

were well aware that these three sites constituted an erosion 

problem in 1987? 

A. Yes. 

Q. You testified that there was an event in 1989; is that 

true? 

A. Uh-huh. 

* * * * * 

Q. Was there incremental erosion between '87 and '89? 

A. Yes? 

Q. So these gullies were continuing to erode? 

A. Probably. 

* * * * * 

Q. Were you working with the Division at this time? 

A. Yes. 

Q. Were they — were you and the Division aware that this 

was a continuing problem in 1989? 
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A. Well, we were aware that the erosion had continued and 

that it — the integrity of the road would be at stake if 

something was not done. 

* * * * * 

Q. And you knew the erosion was increasing? 

A. We knew that it had the potential to increase, yeah. 

Q. And then in 1989 you testified that the erosion did, in 

fact, increase? 

A. Uh —huh. 

R. at 1201-1206. Attached as Addendum tfY.,f 

The facts simply do not support Hidden Valley's assertion 

that the Division misled it into thinking that it would not have 

to comply with the regulations and the terms of its own 

Reclamation Plan.19 

19 The only evidence Hidden Valley has introduced to support 
its estoppel argument is a series of inspection reports issued by 
the Division prior to the issuance of the NOV in November 1991. 
These reports cannot form the factual basis for estoppel. First, 
there is not one statement in any of these reports that suggested 
to Hidden Valley that it would not have to comply with the 
regulations. Second, the reports were all issued prior to the 
time the Division determined that there was even a violation. (It 
is not the appearance of erosion that gives rise to a violation 
but rather the failure to ,f[m]inimize erosion to the extent 
possible" that gives rise to a violation. Utah Admin. R. 645-
301-742.113). 

Finally, even assuming that the inspection reports 
could be viewed as an indication of the Division's intent not to 
cite Hidden Valley for past violations, these reports cannot form 
the basis for estoppel of violations occurring in the future. 
See Carlsen v. State Department of Social Services, 722 P.2d 775, 
777-778 (Utah 1986)(Letter from State Office of Recovery Services 
advising father that the Office did not "at this time" seek 
reimbursement for public assistance paid former wife did not 
waive Office's right to seek reimbursement since letter did not 
say that the Office waived the right to do so in the future). 
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Finally, a claim of estoppel cannot be supported because 

there is no evidence in the Record that the second and third 

elements of the Plateau Mining test have been met. The record is 

simply devoid of any evidence suggesting that (1) Hidden Valley 

took any action in reliance on any statement by the Division or 

(2) was injured by relying on any such statement. Accordingly, 

there is no factual basis to support Hidden Valley's claim of 

estoppel. 

C. Phase I Bond Release Does Not Support A Claim 
of Estoppel. 

The Division's grant of Phase I Bond Release can not form 

the basis for a claim of estoppel.20 The law is absolutely clear 

that until Final Bond Release, an operator is required to comply 

with UMCRA's environmental performance standards. See SMCRA, 30 

U.S.C. S 1259(b); Utah Admin. R. 645-301-880.330. See also 

National Wildlife Federation v. Luian. 950 F.2d 765, 770 (D.C. 

Cir. 1991). Attached as Addendum "A." As the D.C. Circuit has 

stated: 

20 As stated earlier, there are three phases to Bond 
Release: Phase I, Phase II and Phase III (Final Bond Release). 
See Utah Admin. R. 645-301-880.300. The Division may release up 
to 60 percent of the bond at the completion of Phase I if the 
operator completes backfilling, regrading and drainage control 
requirements in accordance with the approved reclamation plan. 
See Utah Admin. R. 645-301-880.310. Phase II contemplates the 
release of an additional portion of the bond if the operator has 
revegetated the disturbed areas. Final Bond Release (Phase III) 
is not allowed until the operator has successfully completed all 
reclamation operations under both the permit and the regulations. 
See Utah Admin. R. 645-301-880.320. 
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until bond release the operator is still liable, 
and an attempt to terminate jurisdiction sooner 
would violate the terms of the Act. 

National Wildlife Federation v. Luian, 950 F.2d 765, 770 (D.C. 

Cir. 1991). Indeed, an operator's request for Final Bond Release 

prior to satisfaction of all reclamation requirements would 

constitute a misrepresentation because a request of Final Bond 

Release has the implicit assumption that all regulatory 

requirements have been satisfied. As the D.C. Circuit has 

stated: 

[T]he filing of an application for bond release is in 
itself a representation that the operator has satisfied 
his reclamation obligations since an operator in not 
entitled to release from the bond unless he has met 
those obligations . . . . If an operator applies for 
release but has not fulfilled his obligations. he is 
guilty of misrepresentation by the very fact of making 
an application. This is a reasonable way of 
implementing the Act's condition "[t]hat no bond shall 
be fully released until all reclamation requirements of 
this chapter are fully met." 30 U.S.C. § 1269(c)(3). 

National Wildlife Federation v. Luian, 950 F.2d at 768-770 

(emphasis added). 

The Division has not granted Hidden Valley Final Bond 

Release. The Division has not even granted Phase II Bond 

Release. To grant either would have been premature because 

Hidden Valley has not yet requested either Phase II or Final Bond 

Release, and more importantly, Hidden Valley has not completed 

its reclamation obligations and is in violation of the Act's 

environmental performance standards. Since two phases of Bond 

Release still remain before Hidden Valley can be released from 
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liability under UMCRA, Hidden Valley could not have been mislead 

into thinking that its reclamation liabilities were complete.21 

CONCLUSION 

There is no dispute that environmental violations exist at 

the Hidden Valley mine. There is also no dispute that Hidden 

Valley has agreed to abate the violations. Yet Hidden Vailey 

asks this Court to relieve it from its reclamation obligation and 

its written agreement and to remove the mechanism created by 

Legislature to force a coal operator to remedy environmental 

violations. Hidden Valley should be required to do both what it 

agreed to do and what it is statutorily obligated to do. 

Accordingly, the Board and Division of Oil, Gas and Mining 

respectfully request the Court to uphold the NOV in its entirety, 

or in the alternative to dismiss Hidden Valley's appeal as moot. 

2 It is doubtful that even Final Bond Release could form 
the basis for estoppel. Indeed, the D.C. Circuit has 
specifically stated that the Regulatory Authority must reassert 
jurisdiction over a coal operator if it in fact turns out that an 
operator had not fulfilled its reclamation obligations at the 
time of Final Bond Release: 

When it turns out that the operator had in fact not 
fulfilled its reclamation obligations at the time of 
release, the Secretary's interpretation of 
"misrepresentation" ensures.that jurisdiction will be 
reasserted." 30 C.F.R. § 700.11(d)(2). 

National Wildlife Federation v. Luian, 950 F.2d at 768-770 
(emphasis added). Attached as Addendum "A." 
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c^t, the EPA explains that it plans to 
lude all of the applicable statutory re­

crements in each permit and to enforce 
<?U h permit fully. RCRA permits are sub-

t to full public notice and comment 40 
fFR-55 124.10-124.19(1990). Therefore, 

mbers of the public can ensure that pro­
v e d permits include all the requisite 

rtfte by submitting comments and partici­
pating in public hearings, see id §§ 124.10-
f*4 14, and by seeking administrative, see 
T a t '§ 124.19, and judicial, see 42 U.S.C. 

S 6976(b) (1988), review of each final per-
Ljt Next, the EPA points out that it can 
fure mistakes occurring in final permits by 
modifying12 or revoking and reissuing13 

them, or by terminating them if it finds 
that the permittee misrepresented or failed 
to disclose material facts in the permit is-
guance process, see 40 C.F.R. § 270.43(aX2) 
il990), or that "the permitted activity en­
dangers human health or the environment 
gnd can only be regulated to acceptable 
levels by permit modification or termi­
nation." Id. § 270.43(a)(3). Finally, the 
EPA stresses that the shield provision in no 
wav limits its enforcement authority to re­
spond to instances where the "handling, 
storage, treatment, transportation or dis­
posal of any solid waste or hazardous 
waste may present an imminent and sub­
stantial endangerment to health or the en­
vironment." 42 U.S.C. § 6973(a) (1988). 

Notwithstanding the permit-shield provi­
sion, then, the EPA retains sufficient flexi­
bility to properly carry out its statutory 
responsibilities. Moreover, the insulating 
effect of the provision is limited both in 
scope and duration. The shield rule does 
not apply to self-implementing statutory 
provisions or to the regulatory restrictions 
on land disposal, and it can only preclude 
enforcement of standards omitted by mis­
take for up to ten years, the maximum 
permit term. We therefore uphold the per­
il The EPA may modify a permit, among other 

reasons, to account for material and substan­
tial additions or alterations to the permitted 
facility or activity; new information that would 
have justified the inclusion of different condi­
tions at the time of the permit's issuance; or 
changes in the standards or regulations on 
which the permit was based. See 40 C.F.R. 
§ 270.41(a) (1990). 
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mit-shield rule as a reasonable, self-im­
posed constraint on the Agency's enforce­
ment discretion. 

III. CONCLUSION 

Because the EPA failed to provide ade­
quate notice and opportunity for comment 
with regard to the mixture and derived-
from rules and with regard to the leachate 
monitoring requirement, we vacate these 
rules and remand them to the Agency. We 
uphold the EPA's definition of "treatment" 
as consistent with clear congressional in­
tent Finally, we find the permit-shield 
regulation, as applied to the enforcement 
activities of the EPA, to fall within the 
Agency's discretion under RCRA. 

The petitions for review are therefore 
granted in part and denied in part 

So ordered 
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Environmental group challenged rule 
making by Department of the Interior un-

13. The EPA may modify or revoke and reissue a 
permit if: 

(1) Cause exists for termination under § 270.-
43, and the Director determines that modifica­
tion or revocation and reissuance is appropri­
ate. 
(2) The Director has received notification (as 
required in the permit, see § 270.30(1X3)) of 
a proposed transfer of the permit 

40 C.F.R. § 270.41(b) (1990). 
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der the Surface Mining Control and Recla­
mation Act The United States District 
Court for the District of Columbia, Thomas 
A. Flannery, J., invalidated some regula­
tions, and Secretary appealed. The Court 
of Appeals, Randolph, Circuit Judge, held 
that: (1) Act did not require perpetual reg­
ulatory jurisdiction, and (2) regulation ter­
minating regulatory jurisdiction upon re­
lease of performance bond was reasonable 
interpretation of Act that was not arbitrary 
and capricious departure from prior policy. 

Reversed in part. 

1. Mines and Minerals «=*92.6 
Surface Mining Control and Reclama­

tion Act does not require that regulatory 
jurisdiction over surface coal mining and 
reclamation operations continue forever. 
Surface Mining Control and Reclamation 
Act of 1977, §§ 520, 521, 30 U.S.C.A. 
§§ 1270, 1271. 

2. Mines and Minerals $=92.6 
Department of the Interior surface 

mining reclamation regulation permitting 
termination of regulatory jurisdiction over 
surface coal mining and reclamation opera­
tion following fulfillment by operator of all 
legal requirements and release of opera­
tor's performance bond was reasonable in­
terpretation of the Surface Mining Control 
and Reclamation Act that was not arbitrary 
and capricious change from prior practice. 
Surface Mining Control and Reclamation 
Act of 1977, §§ 101-908, 30 U.S.C.A. 
§§ 1201-1328. 

3. Mines and Minerals *=>92.16 
District court order holding invalid De­

partment of the Interior surface mining 
reclamation regulation seeking to reduce 
frequency of inspection at "abandoned 
sites," on ground that regulation fell below 
minimum inspection schedule established in 
Surface Mining Control and Reclamation 
Act, did not prohibit new rule making by 
Secretary, where regulations were remand­
ed to be withdrawn "or revised." Surface 
Mining Control and Reclamation Act of 
1977, §§ 517, 517(c), 30 U.S.C.A. §§ 1267, 
1267(c). 

Appeals from the United States District 
Court for the District of Columbia. 

Dirk D. Snel, Atty., Dept of Justice, with 
whom Richard B. Stewart, Asst Atty. 
Gen., Alfred T. Ghiorzi, Edward J. Shawak-
er, and Jacques B. Gelin, Attys., Dept of 
Justice, Washington, D.C., were on the 
brief, for appellants Secretary of the Interi­
or, et al., in 90-5352, 90-5356 and 90-5358. 

J. Michael Klise, with whom John A. 
Macleod, Thomas C. Means and Harold P. 
Quinn, Jr., Washington, D.C., for Nat Coal 
Ass'n, and Edward M. Green and Stuart A. 
Sanderson, Washington, D.C., for Ameri­
can Min. Congress, were on the brief, for 
appellants Nat. Coal Ass'n and American 
Min. Congress in 90-5354. 

L. Thomas Galloway, with whom Glenn 
P. Sugameli and Thomas J. FitzGerald, 
Washington, D.C., were on the brief, for 
appellees in 90-5352, 90-5354, 90-5356 and 
90-5358. 

Lawrence G. McBride, Washington, D.C., 
was on the brief, for amicus curiae Inter­
state Min. Compact Com'n urging that the 
District Court's order be reversed and the 
Secretary's rule be reinstated. 

Before WALD, D.H. GINSBURG and 
RANDOLPH, Circuit Judges. 

Opinion for the court filed by Circuit 
Judge RANDOLPH. 

RANDOLPH, Circuit Judge: 

Surface coal mining is a temporary use 
of the land. When mining ends the land 
must be restored. After revegetation is 
complete, and sufficient time has passed to 
ensure its success—5 years in the east, 10 
years in the arid west—a mine operator 
who has fulfilled all legal requirements is 
entitled to have his performance bond re­
leased. The principal question in this case 
is whether under the Surface Mining Con­
trol and Reclamation Act of 1977, 30 U.S.C. 
§§ 1201-1328 (1988), regulatory jurisdiction 
may then be terminated. The Secretary of 
the Interior issued regulations so provid­
ing. See 52 Fed.Reg. 24,092 (1987) (Notice 
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/ proposed Rulemaking); 53 Fed.Reg. 44,-
?L (1988) (Final Rule). The district court, 

the behest of the National Wildlife Fed-

eration 
down. 

and others ("NWF"), struck them 
National Wildlife Fed'n v. Interi-

Z-Devi 3 1 E n v > t ReP-Cas. (BNA) 2034, 
f^O-41, 1990 WL 134495 (DD.C.1990). 
Because we find the Act silent on the issue 
resented and the Secretary's interpreta-

j-on permissible, we reverse.1 

As night follows day, litigation follows 
rulemaking under this statute. Since the 
Act'S passage in 1977, in cases challenging 
reflations, our opinions have described in 
considerable detail the Act's structure and 
operation.2 We shall assume familiarity 
inth those opinions. In brief, the Act is 
t̂ended to protect the environment from 

the adverse effects of surface coal mining 
while ensuring an adequate supply of coal 
to meet the nation's energy requirements. 
30 U.S.C. § 1202(a), (f). Section 501(b) di­
rects the Secretary to promulgate regula­
tions establishing regulatory procedures 
and performance standards "conforming to 
the provisions of the Act (30 U.S.C. 
j 1251(b)). Section 515 contains detailed 
"environmental protection performance 
standards" applicable to "all surface coal 
mining and reclamation operations." 30 
U.S.C. § 1265. Through the Office of Sur­
face Mining Reclamation and Enforcement 
("0SMRE"), the Secretary is to take steps 
"necessary to insure compliance with" the 
Act 30 U.S.C. § 1211(a), (cXl). The states 
too have a significant role to play. After 
an interim period of federal regulation, 
states had the option of proposing plans for 
implementing the Act consistent with fed­
eral standards on non-federal lands. When 
the Secretary approved the programs sub­
mitted by the states, those states became 

1. The Secretary also asks us to vacate the por­
tion of the district court's opinion requiring him 
to withdraw or revise 30 C.F.R. § 840.1 l(gHh) 
and 30 C.F.R. § 842.1 l(eMf). Those regula­
tions, which the Secretary here concedes were 
invalid as promulgated, Brief for the Secretary 
at 32, governed inspection of abandoned sites. 
The Secretary believes the district court's opin­
ion would prevent any further rulemaking on 
the subject of abandoned site inspections. 

1 National Wildlife Fed'n v. Lujan, 928 F.2d 453 
(D.C.Cir.1991); National Wildlife Fed'n v, Hodel 
839 F.2d 694 (D.C.Cir. 1988); In re Permanent 
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primarily responsible for regulating sur­
face coal mining and reclamation in the 
non-federal areas within their borders. 30 
U.S.C. § 1253. In states not having an 
approved program, the Secretary imple­
mented a federal program. 30 U.S.C. 
§ 1254(a), (b). The "permanent program" 
regulations issued under section 501(b) set 
standards for federally-approved state pro­
grams and for the federal program that 
takes effect when a State fails to "imple­
ment, enforce, or maintain" its program. 
30 U.S.C. § 1254(a). Enforcement is car­
ried out by the "regulatory authority," that 
is, the state agency administering the fed­
erally-approved program, the Secretary ad­
ministering a federal program, or OSMRE 
conducting oversight of state programs. 
See 30 C.F.R. § 700.5. 

The primary means of ensuring compli­
ance is the permit system established in 
sections 506 through 514 and section 
515(a). 30 U.S.C. §§ 1256-1264, 1265(a). 
A permit is required for "any surface coal 
mining operations."' 30 U.S.C. § 1256. 
Summaries of applications for permits 
must be published, and objections may be 
submitted by local agencies or by "any 
person having an interest which . . . may 
be adversely affected" by a proposed oper­
ation. 30 U.S.C. § 1263. Each application 
must include a reclamation plan. Section 
507(d), 30 U.S.C. § 1257(d). A reclamation 
plan describes the present use of the land, 
proposed and possible post-mining uses of 
the land, and what steps the operator will 
take to ensure the viability of the latter. 
Among other things, the plan must show 
how the operator will achieve soil recon­
struction and revegetation of the mined 
area. Section 508, 30 U.S.C. § 1258.4 A 

Surface Mining Regulation litig., 653 FJd 514 
(D.C.Cir.), cert, denied, 454 VS. 822, 102 S.Ct. 
106. 70 L.£d.2d 93 (1981); In re Surface Mining 
Regulation Litig., 627 F2d 1346 (D.C.Cir. 1980). 

3. Apart from the minor exceptions set forth in 
section 528, 30 VS.C. § 1278. 

4. The revegetation standards require that an op­
erator establish "a diverse, effective and perma­
nent vegetative cover" over the area after min­
ing has ceased. 30 VS.C. § 1265(bX19). By 
the terms of the Act, the operator "assume[s] the 
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permit application can only be approved if 
it demonstrates that "all requirements" of 
the Act have been satisfied and that "recla­
mation as required by [the Act] . . . can be 
accomplished." 30 U.S.C. § 1260. 

Section 509 requires the operator to post 
a performance bond in an amount suffi­
cient to secure completion of reclamation. 
The operator and the surety remain liable 
under the bond for the duration of the 
surface mining and reclamation operation 
and until the end of the "revegetation peri­
od" (5 or 10 years) prescribed by section 
515(bX20). 30 U.S.C. § 1259(b). At that 
time, the operator may petition the regula­
tory authority for release of the bond. The 
petition must be published, and is subject 
to the same opportunities for comment and 
heanng as the permit application. 30 
C.F.R. § 800.40(aX2), (bX2). Further, "[n]o 
bond shall be fully released . . . until recla­
mation requirements of the Act and the 
permit are fully met." Id § 800.40(cX3). 

Prior to this rulemaking, the relationship 
between bond release and continuing regu­
latory jurisdiction was unclear. 53 Fed. 
Reg. 44,356 (1988). State authorities would 
decline to act on violations reported after 
bond release, even when the allegation was 
that the bond had been released improper­
ly. In some such cases, OSMRE would re­
assert jurisdiction directly. Id This led to 
confusion about whether a site was or was 
not subject to the Act. In order to end this 
confusion, the Secretary promulgated the 
rules at issue, which specify when regula­
tory jurisdiction over a site terminates. Id. 
Thus, 30 C.F.R. § 700.11(dXD provides that 

responsibility" for success of the revegetation 
program for 5 years (10 years in the and West­
ern states) after the revegetation standard is 
first met. 30 U.S.C. § 1265(bX20). 

5. The full text of 30 C.F.R. § 700.11(d) reads: 
(1) A regulatory authority may terminate 

its jurisdiction under the regulatory program 
over the reclaimed site of a completed surface 
coal mining and reclamation operation, or 
increment thereof, when: 

(0 The regulatory authority determines in 
writing that under the initial program, all 
requirements imposed under subchapter B of 
this chapter have been successfully complet­
ed; or 

(ii) The regulatory authority determines in 
writing that under the permanent program, 

"a regulatory authority may terminate its 
jurisdiction . . . over [a] reclaimed site" 
when (and only when) the authority deter­
mines (either independently or pursuant to 
a bond release) that "all requirements im­
posed" have been completed.5 Id By ty­
ing termination of jurisdiction to bond re­
lease, the Secretary sought to resolve 
doubts about the former, while imposing 
minimum standards for the latter on the 
state authorities. 

In the district court NWF claimed that it 
was "premature" to terminate regulatory 
jurisdiction at the time of bond release. 
Complaint of National Wildlife Federation 
at 14, Civ. No. 88-3345 (D.D.C. filed Nov. 
17, 1988). The district court interpreted 
NWFs complaint not simply as an objec­
tion to timing, but as an attack on "the 
concept of terminating jurisdiction." No-
tional Wildlife Fed'n v. Interior Dep% 31 
Env't Rep.Cas. (8NA) at 2039. Seizing on 
language found in section 521 of the Act, 
30 U.S.C. § 1271, the court noted that the 
Secretary was under "an ongoing duty . . . 
to correct violations . . . without limita­
tion." 31 Env't Rep.Cas. (BNA) at 2040. 
The court also believed that allowing termi­
nation of jurisdiction would "hinder" the 
Act's goal of "protecting] the environ­
ment" Id at 2041. In view of these con­
siderations, the court believed it proper to 
interpret Congress' silence on the precise 
question of termination of jurisdiction as a 
call for perpetual regulation. Id 

[1] The district court's opinion and 
NWFs claim of prematurity suffer from 

all requirements imposed under the applica­
ble regulatory program have been successful­
ly completed or, where a performance bond 
was required, the regulatory authority has 
made a final decision in accordance with the 
State or Federal program counterpart to part 
800 of this chapter to release the performance 
bond fully. 

(2) Following a termination under para­
graph (d)(1) of this section, the regulatory 
authority shall reassert jurisdiction under the 
regulatory program over a site if it is demon­
strated that the bond release or written deter­
mination referred to in paragraph (dXD of 
this section was based upon fraud, collusion, 
or misrepresentation of a material fact. 
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same flaw. Section 521 cannot be read 
express or assume that regulatory juris­

diction over a surface coal mining and rec­
itation operation must continue forever. 
. is true that section 521 requires the 
-efulatory authority to "take . . . action" 
whenever'' a violation occurs, 30 U.S.C. 
. l271(aXD (emphasis added). But by "ac­
tion." section 521 means primarily the is-
uance of an order requiring "cessation of 
urface coal mining and reclamation opera­

tions." 3 0 US-C* § 1271(aX2). Section 
521(aX2) also empowers the Secretary to 
impose other "affirmative obligations" on 
fre operator; these, however, are to be 
exacted "in addition to the cessation or­
der/' 30 U.S.C. § 1271(aX2). It thus ap­
pears that Congress contemplated enforce 
ment actions only during mining and recla­
mation operations. If the site were no 
longer the scene of a "surface coal mining 
and reclamation operation," and it could 
not be by the time the bond is released, it 
would be difficult to see how section 521 
could nevertheless continue to apply. The 
regulation, then, cannot be upheld or 
struck down solely by reference to Con­
gress' intent, at least not as that intent was 
expressed in section 521. 

NWF also argues that section 520 of the 
Act, the citizen suit provision, requires ev­
erlasting regulatory jurisdiction. Brief of 
Appellees at 21. That section gives any 
person having an interest that is, or may 
be, adversely affected a cause of action 
"against . . . any . . . person who is alleged 
to be in violation of . . . this subchapter." 
30 U.S.C. § 1270. NWF appears to believe 
that if a post-bond release site is no longer 
a "surface coal mining and reclamation op­
eration" subject to regulation under section 
521, then the former operator of the site 
could not be subject to the civil suit provi­
sions of section 520. We have trouble fol­
lowing NWFs argument Congress may 
or may not have intended that citizens' 

6. Counsel for the Secretary reaffirmed this in­
terpretation at oral argument, stating that the 
Secretary has not addressed the sums of citizen 
suits, and that the issue is still open. We fur­
ther note that because the citizens' suit provi­
sion seems to speak to the district courts, not 
the Secretary, it is not clear that we would defer 
to the Secretary's interpretation were he to offer 
one. See Adams Fruit Co. v. Barrett, 494 U.S. 
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suits could be brought at any time after 
operations ceased, a matter about which we 
express no opinion. However, nothing in 
the regulation at issue even applies to sec­
tion 520 citizens' suits. See 53 Fed.Reg. 
44,358 (1988).* And Congress gave no indi­
cation that section 520 should control the 
rest of the Act It is therefore of no 
moment that citizens' suits might be uncon­
strained by any statute of limitations. 

[2] Because the Act "does not evince a 
clear congressional intent on the issue" 
whether regulatory jurisdiction may termi­
nate, "the question becomes whether the 
Secretary's regulation is based on a permis­
sible interpretation of the Act" National 
Wildlife Fed'n v. Lujan, 928 F.2d 453, 459 
(D.C.Cir.1991). NWF has two fallback po­
sitions. First, even if Congress did not 
expressly require perpetual regulatory jur­
isdiction, the regulation is not a reasonable 
interpretation of the Act In support, 
NWF cites instances in which OSMKE has 
re-asserted jurisdiction after a state author­
ity has improperly released a bond.7 Sec­
ond, NWF argues that the existence of 
such cases, and OSMRE's practice of re­
asserting jurisdiction when necessary, ren­
der this regulation an arbitrary and capri­
cious change from prior practice. Id The 
district court accepted these arguments, at 
least in part, stating that "it would be 
better for the government to have the pow­
er to deal" with violations coming to light 
after bond release. 31 EnVt Rep.Cas. 
(BNA) at 2041. 

The court's point is not well-taken. The 
confusion engendered by the prior policy 
necessitated the instant rulemaking. It 
cannot be "arbitrary and capricious" to for­
mulate a new policy when faced with clear 
evidence (evidence cited by NWF here) of 
the inadequacy of the old one. More im­
portantly, the regulation itself clearly 

638, 110 S.CL 1384, 1390. 108 L.ExL2d 585 
(1990); cf. Wagner Seed Co. v. Busk, 946 F.2d 
918. 922-924 (D.C.Cir.1991). 

7. Bond release in such cases was "improper" 
because violations had existed at the time of 
release. 
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speaks to the concerns voiced by the dis­
trict court and NWF. "[T]he regulatory 
authority shall reassert jurisdiction if . . . 
the bond release . . . was based upon fraud, 
collusion, or misrepresentation." 30 C.F.R. 
§ 700.11(dX2) (emphasis added). The ques­
tion is whether the effect of the regulation 
comports with the statutory scheme. We 
believe that it does in light of the language 
of the regulation and the interpretation 
provided in both the preamble and the Sec­
retary's brief here. 

The preamble adopts an objective stan­
dard, stating that jurisdiction must be re­
asserted whenever "any reasonable person 
could determine" that fraud, collusion or 
misrepresentation had occurred. 53 Fed. 
Reg. 44,359 (1988). The Secretary's brief 
not only adopts this standard but also clari­
fies its scope: 

It is important to note in this connection 
that the filing of an application for bond 
release is in itself a representation that 
the operator has satisfied his reclamation 
obligations since an operator is not enti­
tled to release from the bond unless he 
has met those obligations If an op­
erator applies for release but has not 
fulfilled his obligations, he is guilty of 
misrepresentation by the very fact of 
making an application. 

Brief for the Secretary at 27 n. 11. This is 
a reasonable way of implementing the 
Act's condition "[t]hat no bond shall be 
fully released until all reclamation require­
ments of this chapter are fully met" 30 
U.S.C. § 1269(c)(3). The condition implies 
that after reclamation requirements are 
met, the bond may be "fully released." Id 
When it turns out that the operator had in 
fact not fulfilled its reclamation obligations 
at the time of release, the Secretary's inter­
pretation of "misrepresentation" ensures 
that jurisdiction "shall" be reasserted. 30 
C.F.R. § 700.1 l(dX2). 

NWF apparently believes that because, 
under the regulations, it is possible for 
some operators to avoid liability for viola­
tions of the Act that are undiscovered or 
undiscoverable at the time of bond release, 
the regulations improperly fail to promote 
the Act's purpose: protection of the envi­
ronment The Act, however, was a com­
promise, designed both to protect the envi­

ronment and to ensure an adequate supply 
of coal to meet the nation's energy require­
ments. See 30 U.S.C. § 1202(a), (f). The 
Secretary struck a reasonable balance be­
tween these competing interests in his in-
terpretation of the Act (and, as noted 
above, responded to NWFs concerns about 
unabated environmental harm by adding 30 
C.F.R. § 700.11(dX2)). 

The regulation also strikes a reasonable 
balance between the gradual increase, due 
to improving technology, in what legit-
imately may be demanded of an operator, 
and an operator's need for certainty re­
garding closed sites. "It would not be 
appropriate . . . to require operators who 
had . . . met the standards of their permits 
and the applicable regulatory program to 
. . . reclaim [closed sites] in accordance 
with new technology." 53 Fed.Reg. 44,361 
(1988). 

In short, we find the regulation consist­
ent with the goals of the Act and a reason­
able interpretation of it Furthermore, the 
factors supporting "the concept of termi­
nating jurisdiction," 31 Env*t Rep.Cas. 
(BNA) at 2039, buttress the Secretary's 
decision to use bond release as the point at 
which termination occurs. Until bond re­
lease the operator is still liable, and an 
attempt to terminate jurisdiction sooner 
would violate the terms of the Act Noth­
ing in the statute speaks in fixed temporal 
terms of regulation after bond release. 
Under the regulation that is the point at 
which the regulatory authority must "sign 
off on the reclamation project. Bond re­
lease also has the advantage of being an 
independently identifiable point in time. 
For these reasons the Secretary's choice 
was not arbitrary or capricious. Accord­
ingly, we reverse the district court's judg­
ment insofar as it invalidated 30 C.F.R. 
§ 700.11(d). 

[3J There remains only the question 
whether the portion of the district court's 
opinion dealing with 30 C.F.R. § 840.11(g)-
(h) and 30 C.F.R. § 842.11(eMf) must be 
vacated to allow the Secretary to engage in 
what he terms "curative rulemaking." 
Brief for the Secretary at 29. The cited 
regulations sought to reduce the frequency 
of inspection at what the Secretary termed 
"abandoned sites." 31 Env't Rep.Cas. 
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Cite at 950 FJd 771 (D.CCtr. 1991) 

?Li the language of section 517(c), 30 
TJQC § 1267(c),8 expressly set a minimum 
inspection schedule for mining operations, 
J^j ^ t the regulations fell below the min-
ijnum. Accordingly, the court held the reg­
i o n s invalid. The Secretary concedes 

!L correctness of this reading of the stat-
^ Brief for the Secretary at 32. The 

Secretary wishes, however, to re-define 
abandoned sites" to include only those 

%ltjes where "a permit has either 'expired or 
teen revoked.'" Id (citations omitted). 
ue asserts that such a reading is permissi­
ble in light of the "covered by each permit" 
language of section 517, and that the dis­
trict court's ruling must be vacated to al­
low him to promulgate a new regulation. 

We express no view about the validity of 
the Secretary's proposed reading. The sig­
nificant point on this appeal is that the 
district court's decision does not stand in 
the way of the Secretary's adopting it in a 
new rulemaking. The district court ex­
pressly relied on the language of section 
517(c), and applied it to the regulation's 
definition of "abandoned site." 31 Env*t 
Rep.Cas. (BNA) at 2042, 2044. In light of 
the conflict between the Act and the regu­
lation, the district court remanded the reg­
ulation to the Secretary "to be withdrawn 
or revised19 Id at 2068 (emphasis added). 
We cannot understand why, in the face of 
this statement, the Secretary would think 
new rulemaking might be inconsistent with 
the district court's judgment* 

The portion of the district court's opinion 
striking down 30 C.F.R. § 700.11(d) is re­
versed. We decline to vacate the portion of 
the district court's opinion remanding to 
the Secretary 30 C.F.R. §§ 840.11(gMh) and 
842.11(eMf). 

It is so ordered 
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1 The inspections by the regulatory authority 
shall (1) occur on an irregular basis averaging 
not less than one partial inspection per month 
and one complete inspection per calendar quar­
ter for the . . . operation covered by each per­
mit....'* 30 VS.C. § 1267(c). 

After judgment in employer's favor in 
sex discrimination suit was reversed, 778 
F.2d 878, the United States District Court 
for the District of Columbia, Louis F. Ober-
dorfer, J., entered judgment in favor of 
employee and awarded attorney fees. Em­
ployer appealed. The Court of Appeals, 
906 F.2d 762 found that employee was enti­
tled to 100% contingency enhancement of 
award of attorney fees. Upon granting 
rehearing en banc, the Court of Appeals, 
Silberman, Circuit Judge, held that reason­
able lodestar fee awarded under federal 
fee-shifting statutes could not be enhanced 
to compensate prevailing party for initial 
risk of loss. 

Reversed. 

Harry T. Edwards, Circuit Judge, with 
whom Mikva, Chief Judge, and Wald and 

9. An attempt to re-promulgate the same regula­
tion would of course be governed by principles 
of res judicata and stare decisis. Cf. Bawen v. 
Georgetown Univ. Hasp., 4SS VS. 204, 109 S.Ct. 
468, 102 L.£d.2d 493 (19SS). 
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water-barrinV^-f^the road and filljLng"^bf the small roadside di tch 

the discharge in to thiscTri-v^jrt wi l l be eliminated. 

UMC 817.103 Backfi l l ing and Grading: Covering Coal and Acid- and 

Toxic-Forming Materials 

Coal or o ther -assoc ia ted mater ia ls are not xe^dily evident on the 

s i t e . Should any of t h e s e m a t e r i a l s be d i s c o v e r e d d u r i n g 

excavation and backf i l l i ng th*ey wil l be placed against the coal 

seams and covered with'^other non-toxic m a t e r i a l s . There i s no 
^' 

water drainage Jiro'm the coal seams or adits. Therefore, acid mine 

drainage and related toxic elements would noc be discharged from 

the site. See letter in Appendix la. 

UMC 817.106 Regrading^ or Stabilizing Rills and Gullies 

The existing rills in the road surface will be eliminated with 

water-barging and ripping of the road surface. The rillsor 

gullies that may appear during' post-reclamation monitoring will 

be stabilized by filling with soil and rocks. Chronic ^ites will 

be stabilized with small gabions or rock check dams. 
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V I - R e v e g e t a t i o n - I n c l u d i n g S e e d i n g , Mulch ing , P l a n t i n g / 

I r r i g a t i o n , E t c . 

UMC 817.111 Revege t a t i on : General Requirements 

The e n t i r e 6 . 7 a ^ r e ^ ^ o f d i s t u r b e d orcnind w i l l be {properly 

s c a r i f i e d , seeded, f e r t i l i z e d , jnulched and covered to pxxuLide. the 

b e s t p o s s i b l e o p p o r t u n i t y for p l an t growth. The road f i l l s_2imes 

and soma^small s i t e s w i l l r e q u i r e han'd a p p l i c a t i o n o f ^ e e d , mulch 

and f e r t i l i z e r . The r ec l ama t ion work i s scheduled^for l a t e f a l l , 

1986. 

The proposed fertilization rate is based upon lab analysis of 

composite soil samples secured in March, 1986. Additional soil 

samples will be taken after topsoil materials are spread on the 

"BM seam pad and from mixed materials on MA" "seam pad. These 

later analyses will be used to determine the actual fertilization 

rates. 

Irrigation is not planned. 

It is not contemplated that there will be a pest or disease 

control problem. 

Cattle grazing during the revegetation process will be limited by 
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/ UUH / 
NATURAL RESOURCE 
0 * Go* A Mtrung 

3 Triad Center . Suite 350 • Salt Lake City. UT 841fi01203 • 801-53&-5340 .Pcge 1 ci->-L 

<D 
O 

o 

NO. N q i - l k - g - l , 

To the following Permittee or Operator: 

Ncme. 

County JZ ,VUeKT 4 
l— Mino |n<(AA^NA i V l l ^ C I 

D 
O 

» M O M 

_Sfate ilL 
• Surface E^ Underground 

^Telephone. 

D Other 

^ v Moiling A * r t o « ^ I A O I ( l v\\u c Y* s I I M " f o x u i f l , " P V v ^ n r > ^ ftyi-y,^ ff^Q£: 

— State Permit N^ A ^ T j O f 5 f p o ^ 

Ownership Ccregory D Stcte D Federal 

Dote of inspection. 

Time of insoecfion __Q CS a m . D p.m. to 

B;Fee D Mixed 

.19. 

.D a m . 

Cperctcr Name (other than Permittee) \.<L V. 'S-Q ^\0^\ X C U A i_ 

Mailing AHnrc^ TO/»\fU>> kfs PrfeiT.OJt . . 

D p.m 

Under authority of the Utah Coal Mining end Reclamation Act. Section 40-10-1 et seq.. Utah Code Annotated, 1953. 
the undersigned authorized representative of the Division of Oil. Gas & Mining has conducted en inspection of 
cfcove mine on above date and has found violction(s) of the act. regulations or required permit conditicn(s) listed 
in artachment(s). This notice constitutes a sepcrate Notice of Violation for each violation listed. 

You must abcte each of these violations within the designated abatement lime.-You ere responsible for doing all 
work in a safe and workmanlike manner. 

The undersigned representative finds that cessction of mining is (Z3 is not C*J expressly or in practical effect required 
by this notice. For this purpose, "mining" means extracting coal from the earth or a waste pile, and transporting it 
within or from the mine site. 

This notice shall femain in effect until it expires cs provided on reverse side of this form, or h modified, terminated or 
vecated by written notice of en authorized representative of the director of the DK/ision of Oil. Gas & Mining. Time for 
cbctement moy be extended by cufhorlzed represenrative for good cause, if a request is made within a reasonccie 
time before the end of abatement period. 

Date of s w i ^ / m a i l i n g ,T \QU. 7 - ^ * Q ^ l 

J^_EdL vwemso^ •• 
Permittee/Operator representative 

Signature 

vu.J MnlevKi 
of Oil. Gas & Mining representative III in i y i c ^ i c ^ p i 

Signature 
llM9l. 

Timeofscsjcs/mcifing = c Q am.'' ^5 p. m 

Title 
£Y^^7^)to^^apn•U C n o i V \ r * x > 

T\ec. S 
Title 

P<XL. 

rtlL 
Identification Number 

SEE REVERSE SIDE 
WHII6-DOGM YEILOW-OSM PlNK-PERMinEE/OPERATCH GOC0ENRO0-NOV fU 

OOCM/NOv-1 

CCL-. M o . K u j J L Knocp. 

on equal opportunity employer 

ft 02 

EXHIBIT; 1/85 



V* UTAH 
NAJURAl RESOURCES 
Ou. Got A M.AWJ Pcge. t-i oL=5 

NOTICE OF VIOLATION NO. H£klkl£z% 

Violation Nn 1 nf 'L 

Nature of violation 

Provisions of act. regulations or permit violated 

R~ LlU-ZQ\ - 7 * 3 . . tl 3 

Portion of operation to which notice applies 

Remedial action required (including any interim steps) 

Abatement time (including interim steps) 

_Zn, l<tet. 

WHIIE-OOG.M YELlOW-OSU PtNK-PEflMinEE/CPEflArOR GOIDENROO-NOV FILE 

OOCM/NOV-2 an equal opportunity employer 6 n 3/es 



* £ ! % * UlAH <* 
NATURAL RESOURCES «T\ . * 
O.I. Got A Muvng Pg~flcA» r / 3 

NOTICE OF VIOLATION NO. N_£ki4i£-£ 

Violation No._ 

Ncture of violation 
I * K 

*\ LA 

Provisions of cct. regulations or permit violated 

frkig-soi- .?54~ 

Portion of operation to which notice applies 

foxuLo^d J s W a m rlr^cuekiJl <su):<lop<^ 

» £V>Q/H L ipaUp*«v 

Remedial action required (including any interim steps) 

» P / .xuL i .JL*hV\^ K P n r l , _ 

*-RI msrcu. 

Abatement time (including interim steps) 

JSjpjiK T^rrrcuJ^n 7*0,1391 , 

WHI IE-OOGM YELLQW-OSM PlNK-PERMlTCE/OPERATCQ GCLCENRCO-NOV PILE 

OOCWNOV-2 an equal opportunity employer n/fi5 

604-
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40-10-16 MINES AND MINING 652 

(2) Liability under the bond shall be for the dura­
tion of the surface coal mining and reclamation oper­
ation and for a period coincident with the operator's 
responsibility for revegetation requirements in Sec­
tion 40-10-17. The bond shall be executed by the oper­
ator and a corporate surety licensed to do business in 
the state, except that the operator may elect to de­
posit cash, negotiable bonds of the United States gov­
ernment, or negotiable certificates of deposit of any 
bank organized or transacting business in the United 
States. The cash deposit or market value of the secu­
rities shall be equal to or greater than the amount of 
the bond required for the bonded area. 

(3) The division may accept the bond of the appli­
cant itself without separate surety when the appli­
cant demonstrates to the satisfaction of the division 
the existence of a suitable agent to receive service of 
process and a history of financial solvency and contin­
uous operation sufficient for authorization to self-in­
sure or bond the amount. 

(4) Cash or securities so deposited shall be depos­
ited upon the same terms as the terms upon which 
surety bonds may be deposited. The securities shall 
be security for the repayment of the negotiable certif­
icate of deposit. 

(5) The amount of the bond, surety, or deposit re­
quired and the terms of each acceptance of the appli­
cant's bond shall be adjusted by the division from 
time to time as affected land acreages are increased 
or decreased or where the cost of future reclamation 
changes. 1979 

40-10-16. Relief of performance bond, surety> or 
deposit — Inspection and evaluation of 
reclamation work — Action on appli­
cation for relief of bond — Objections 
— Formal hearing or informal confer­
ence. 

(1) The division shall adopt and promulgate rules 
and regulations providing for the release of all or part 
of a performance bond, surety, or deposit which will 
include the following requirements: 

(a) filing of a request with the division by the 
operator; and 

(b) advertisement by the operator designed to 
give public notice of the release and the reclama­
tion steps taken by the operator. 

(2) Upon receipt of the notification and request, the 
division shall within 30 days conduct an inspection 
and evaluation of the reclamation work involved. The 
evaluation shall consider, among other things, the 
degree of difficulty to complete any remaining recla­
mation, whether pollution of surface and subsurface 
water is occurring, the probability of continuance of 
future occurrence of the pollution, and the estimated 
cost of abating the pollution. The division shall notify 
the operator in writing ofits decision to release or not 
to release all or part of the performance bond or de­
posit within 60 days from the filing of the request, if 
no public hearing is held pursuant to Subsection (6), 
and if there has been a public hearing held pursuant 
to Subsection (6), within 30 days thereafter. 

(3) The division may release in whole or in part the 
bond or deposit if the division is satisfied the reclama­
tion covered by the bond or deposit or portion of them 
has been accomplished as required by this chapter 
according to the schedule set forth in the division's 
implementing regulations, but no bond shall be fully 
released until all reclamation requirements of this 
chapter are finally met. 

(4) If the division disapproves the application for 
release of the bond or portion of it, the division shall 

notify the permittee in writing, stating the reasons 
for disapproval and recommending corrective actions 
necessary to secure the release and allowing opportu­
nity for a public hearing. 

(5) When any application for total or partial bond 
release is filed with the division, the division shall 
notify the municipality in which a surface coal min­
ing operation is located by certified mail at least 30 
days prior to the release of all or a portion of the 
bond. 

(6) (a) Any person with a valid legal interest 
which might be adversely affected by release of 
the bond or the responsible officer or head of any 
federal, state, or local governmental agency 
which has jurisdiction by law or special expertise 
with respect to any environmental, social, or eco­
nomic impact involved in the operation, or is au­
thorized to develop and enforce environmental 
standards with respect to these operations shall 
have the right to file written objections to the 
proposed release from bond with the division 
within 30 days after the last publication of the 
above notice. 

(b) If written objections are filed and a formal 
hearing requested, the board shall inform all the 
interested parties of the time and place of the 
hearing and hold a public hearing within 30 days 
after the request for the hearing. The date, time, 
and location of these public hearings shall be ad­
vertised by the board in a newspaper of general 
circulation in the locality for two consecutive 
weeks, within 30 days after the request for the 
hearing. 

(c) For the purpose of formal hearing the board 
shall have the authority and is hereby empow­
ered to administer oaths, subpoena witnesses or 
written or printed materials, compel the atten­
dance of witnesses or production of the materials, 
and take evidence including, but not limited to, 
inspections of the land affected and other surface 
coal mining operations carried on by the appli­
cant in the general vicinity. A verbatim record of 
each public hearing required by this chapter 
shall be made and a transcript made available on 
the motion of any party or by order of the board. 

(d) Without prejudice to the rights of the objec­
tors, the applicant, or the responsibilities of the 
division pursuant to this section, the division 
may establish an informal conference to resolve 
these written objections. 1981 

40-10-17. Performance standards for all coal 
mining and reclamation operations — 
Additional standards for steep-slope 
surface coal mining — Variances. 

(1) Any permit issued pursuant to this chapter to 
conduct surface coal mining shall require that the 
surface coal mining operations will meet all applica­
ble performance standards of this chapter, and such 
other requirements as the division shall promulgate. 

(2) General performance standards shall be appli­
cable to all surface coal mining and reclamation oper­
ations and shall require the operations as a minimum 
to: 

(a) Conduct surface coal mining operations so 
as to maximize the utilization and conservation 
of the solid fuel resource being recovered so that 
reaffecting the land in the future through surface 
coal mining can be minimized. 

(b) Restore the land affected to a condition ca­
pable of supporting the uses which it was capable 
of supporting prior to any mining, or higher or 
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better uses of which there is reasonable likeli­
hood, so long as the use or uses does [do] not 
present any actual or probable hazard to public 
health or safety or pose any actual or probable 
threat of water diminution or pollution, and the 
permit applicant's declared proposed land use fol­
lowing reclamation is not deemed to be impracti­
cal or unreasonable, inconsistent with applicable 
land use policies and plans, involves unreason­
able delay in implementation, or is violative of 
federal, state, or local law. 

(c) Except as provided in Subsection (3) with 
respect to all surface coal mining operations 
backfill, compact (where advisable to insure sta­
bility or to prevent leaching of toxic materials) 
and grade in order to restore the approximate 
original contour of the land with high walls, spoil 
piles, and depressions eliminated (unless small 
depressions are needed in order to retain mois­
ture to assist revegetation or as otherwise autho­
rized pursuant to this chapter); but in surface 
coal mining which is carried out at the same loca­
tion over a substantial period of time where the 
operation transects the coal deposit and the 
thickness of the coal deposits relative to the vol­
ume of the overburden is large and where the 
operator demonstrates that the overburden and 
other spoil and waste materials at a particular 
point in the permit area or otherwise available 
from the entire permit area is insufficient, giving 
due consideration to volumetric expansion, to re­
store the approximate original contour, the oper­
ator, at a minimum, shall backfill, grade, and 
compact (where advisable) using all available 
overburden and other spoil and waste materials 
to attain the lowest practicable grade but not 
more than the angle of repose, to provide ade­
quate drainage and to cover all acid-forming and 
other toxic materials, in order to achieve an eco­
logically sound land use compatible with the sur­
rounding region. In surface coal mining where 
the volume of overburden is large relative to the 
thickness of the coal deposit and where the oper­
ator demonstrates that due to volumetric expan­
sion the amount of overburden and other spoil 
and waste materials removed in the course of the 
mining operation is more than sufficient to re­
store the approximate original contour, the oper­
ator shall, after restoring the approximate con­
tour, backfill, grade, and compact (where advis­
able) the excess overburden and other spoil and 
waste materials to attain the lowest grade but 
more than the angle of repose, and to cover all 
acid-forming and other toxic materials, in order 
to achieve an ecologically sound land use compat­
ible with the surrounding region and that the 
overburden or spoil shall be shaped and graded 
in such a way as to prevent slides, erosion, and 
water pollution and is revegetated in accordance 
with the requirements of this chapter. 

(d) Stabilize and protect all surface areas, in­
cluding spoil piles affected by the surface coal 
mining and reclamation operation to effectively 
control erosion and attendant air and water pol­
lution. 

(e) Remove the topsoil from the land in a sepa­
rate layer, replace it on the backfill area, or if not 
utilized immediately, segregate it in a separate 
pile from other spoil, and when the topsoil is not 
replaced on a backfill area within a time short 
enough to avoid deterioration of the topsoil, 
maintain a successful cover by quick growing 

plant or other means thereafter so that the top-
soil is preserved from wind and water erosion, 
remains free of any contamination by other acid 
or toxic material, and is in a usable condition for 
sustaining vegetation when restored during rec­
lamation; except if topsoil is of insufficient quan­
tity or of poor quality for sustaining vegetation, 
or if other strata can be shown to be more suit­
able for vegetation requirements, then the opera­
tor shall remove, segregate, and preserve in a 
like manner the other strata which is best able to 
support vegetation. 

(f) Restore the topsoil or the best available 
subsoil which is best able to support vegetation. 

(g) For all prime farmlands as identified in im­
plementing regulations to be mined and re­
claimed, specifications for soil removal, storage, 
replacement, and reconstruction, the operator 
shall, as a minimum, be required to: 

(i) Segregate the A horizon of the natural 
soil, except where it can be shown that other 
available soil materials will create a final 
soil having a greater productive capacity, 
and if not utilized immediately, stockpile 
this material separately from other spoil, 
and provide needed protection from wind and 
water erosion or contamination by other acid 
or toxic material; 

(ii) Segregate the B horizon of the natural 
soil, or underlying C horizons or other strata, 
or a combination of these horizons or other 
strata that are shown to be both texturally 
and chemically suitable for plant growth and 
that can be shown to be equally or more fa­
vorable for plant growth than the B horizon, 
in sufficient quantities to create in the re-
graded final soil a root zone of comparable 
depth and quality to that which existed in 
the natural soil, and if not utilized immedi­
ately, stockpile this material separately from 
other spoil, and provide needed protection 
from wind and water erosion or contamina­
tion by other acid or toxic material; 

(iii) Replace and regrade the root zone ma­
terial described in Subsection (2)(g)(ii) above 
with proper compaction and uniform depth 
over the regraded spoil material; and 

(iv) Redistribute and grade in a uniform 
manner the surface soil horizon described in 
Subsection (2)(g)(i). 

(h) Create, if authorized in the approved min­
ing and reclamation plan and permit, permanent 
impoundments of water on mining sites as part of 
reclamation activities only when it is adequately 
demonstrated that: 

(i) The size of the impoundment is ade­
quate for its intended purposes; 

(ii) The impoundment dam construction 
will be so designed as to achieve necessary 
stability with an adequate margin of safety 
compatible with that of structures con­
structed under Public Law 83-566 (16 U.S.C. 
1006); 

(iii) The quality of impounded water will 
be suitable on a permanent basis for its in­
tended use and that discharges from the im­
poundment will not degrade the water qual­
ity below water quality standards estab­
lished pursuant to applicable federal and 
state law in the receiving stream; 

(iv) The level of water will be reasonably 
stable; 
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water below applicable Utah and federal water qual­
ity standards, 

733 223 The water level will be sufficiently stable 
Ind be capable of supporting the intended use, 

733 224 Final grading will provide for adequate 
lifety and access for proposed water users, 

733 225 The impoundment will not result in the 
^diminution of the quality and quantity of water uti-
w d by adjacent or surrounding landowners for agri­
cultural, industrial, recreational or domestic uses, 
and 

733 226 The impoundment will be suitable for the 
* approved postmmmg land use 

733 230 The Division may authorize the construc­
tion of temporary impoundments as part of coal min­
ing and reclamation operations 

733 240 If any examination or inspection discloses 
that a potential hazard exists, the person who exam­
ined the impoundment will promptly inform the Divi-
»on according to R645-301-515 200 
-» 734 Discharge Structures Discharge structures 
will be constructed and maintained to comply with 
RS45-301-744 

735 Disposal of Excess Spoil Areas designated for 
the disposal of excess spoil and excess spoil structures 
will be constructed and maintained to comply with 
R645-301-745 

736 Coal Mine Waste Areas designated for the 
disposal of coal mine waste and coal mine waste 
structures will be constructed and maintained to com­
ply with R645-301-746 

737 Noncoal Mine Waste Noncoal mine waste will 
be stored and final disposal of noncoal mine waste 
will comply with R645-301-747 

738 Temporary Casing and Sealing of Wells Each 
well which has been identified m the approved permit 
application to be used to monitor ground water condi­
tions will comply with R645-301-748 and be tempo­
rarily sealed before use and for the purposes of SUR­
FACE COAL MINING AND RECLAMATION AC­
TIVITIES protected during use by barricades, or 
fences, or other protective devices approved by the 
Division These devices will be periodically inspected 
and maintained in good operating condition by the 
operator conducting SURFACE COAL MINING AND 
RECLAMATION ACTIVITIES 

740 Design Criteria and Plans 
741 General Requirements Each permit applica­

tion will include site-specific plans that incorporate 
minimum design criteria as set forth in R645-301-740 
for the control of drainage from disturbed and undis­
turbed areas 

742 Sediment Control Measures 
742 100 General Requirements 
742 110 Appropriate sediment control measures 

will be designed, constructed and maintained using 
the best technology currently available to 

742 111 Prevent, to the extent possible, additional 
contnbutions of sediment to stream flow or to runoff 
outside the permit area, 

742112 Meet the effluent limitations under 
R645-301-751, and 

742 113 Minimize erosion to the extent possible 
742 120 Sediment control measures include prac­

tices carried out within and adjacent to the disturbed 
area The sedimentation storage capacity of practices 
m and downstream from the disturbed areas will re­
flect the degree to which successful mining and recla­
mation techniques are applied to reduce erosion and 
control sediment Sediment control measures consist 
of the utilization of proper mining and reclamation 
methods and sediment control practices, singly or in 

combination Sediment control methods include, but 
are not limited to 

742121 Retaining sediment within disturbed 
areas, 

742 122 Diverting runoff away from disturbed 
areas, 

742 123 Diverting runoff using protected channels 
or pipes through disturbed areas so as not to cause 
additional erosion, 

742 124 Using straw dikes, riprap, check dams, 
mulches, vegetative sediment filters, dugout ponds 
and other measures that reduce overland flow veloci­
ties, reduce runoff volumes or trap sediment, 

742 125 Treating with chemicals, and 
742 126 For the purposes of UNDERGROUND 

COAL MINING AND RECLAMATION ACTIVI­
TIES, treating mine drainage in underground sumps 

742 200 Siltation Structures 
742 210 General Requirements 
742 211 Additional contributions of suspended 

solids and sediment to streamflow or runoff outside 
the permit area will be prevented to the extent possi­
ble using the best technology currently available 

742 212 Siltation structures for an area will be 
constructed before beginning any coal mining and 
reclamation operations in that area and, upon con­
struction, will be certified by a qualified registered 
professional engineer to be constructed as designed 
and as approved in the reclamation plan 

742 213 Any siltation structures which impounds 
water will be designed, constructed and maintained 
m accordance with R645-301-512,240, R645-301-
514 300, R645-301-515 200, R645-301-533 100 
through R645-301-533 600, R645-301-733 220 
through R645-301-733 224, and R645-301-743 

742 214 For the purposes of UNDERGROUND 
COAL MINING AND RECLAMATION ACTIVI­
TIES, any point-source discharge of water from un­
derground workings to surface waters which does not 
meet the effluent limitations of R645-301-751 will be 
passed through a siltation structure before leaving 
the permit area 

742 220 Sedimentation Ponds 
742 221 Sedimentation ponds, when used, will 
742 2211 Be used individually or in series, 
742 221 2 Be located as near as possible to the dis­

turbed area and out of perennial streams unless ap­
proved by the Division, and 

742 2213 Be designed, constructed, and main­
tained to 

742 221 31 Provide adequate sediment storage vol­
ume, 

742 221 32 Provide adequate detention time to al­
low the effluent from the ponds to meet Utah and 
federal effluent limitations, 

742 221 33 Contain or treat the 10-year, 24-hour 
precipitation event ("design event") unless a lesser 
design event is approved by the Division based on 
terrain, climate, or other site-specific conditions and 
on a demonstration by the operator that the effluent 
limitations of R645-301-751 will be met, 

742 221 34 Provide a noncloggmg dewatenng de­
vice adequate to maintain the detention time re­
quired under R645-301-742 221 32 

742 221 35 Minimize, to the extent possible, short 
circuiting, 

742 221 36 Provide periodic sediment removal suf­
ficient to maintain adequate volume for the design 
event, 

742 221 37 Ensure against excessive settlement, 
742 221 38 Be free of sod, large roots, frozen soil, 

and acid- or toxic forming coal-processmg waste, and 
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drill holes, the amount of explosives used per 
hole, and the order and length of delay in the 
blasts; 

(iii) Limit the type of explosives and deto­
nating equipment, the size, the timing and 
frequency of blasts based upon the physical 
conditions of the site so as to prevent injury 
to persons, damage to public and private 
property outside the permit area, adverse 
impacts on any underground mine, and 
change in the course, channel, or availability 
of ground or surface water outside the permit 
area; 

(iv) Require that all blasting operations 
be conducted by trained and competent per­
sons, and to implement this requirement, the 
division shall promulgate regulations re­
quiring the training, examination, and certi­
fication of persons engaging in or directly 
responsible for blasting or the use of explo­
sives in surface and coal mining operations; 

(v) Provide that upon the request of a resi­
dent or owner of a man-made dwelling or 
structure within one-half mile of any portion 
of the permitted area, the applicant or per­
mittee shall conduct a preblasting survey of 
the structures and submit the survey to the 
division and a copy to the resident or owner 
making the request, the area of which sur­
vey shall be decided by the division and shall 
include such provisions as promulgated, 

(p) Insure that all reclamation efforts proceed 
in an environmentally-sound manner and as con­
temporaneously as practicable with the surface 
coal mining operations; but where the applicant 
proposes to combine surface mining operations 
with underground mining operations to assure 
maximum practical recovery of the mineral re­
sources, the division may grant a variance for 
specific areas within the reclamation plan from 
the requirement that reclamation efforts proceed 
as contemporaneously as practicable to permit 
underground operations prior to reclamation: 

(i) If the division finds in writing that: 
(A) The applicant has presented, as 

part of the permit application, specific, 
feasible plans for the proposed under­
ground mining operations; 

(B) The proposed underground min­
ing operations are necessary or desirable 
to assure maximum practical recovery of 
the mineral resource and will avoid mul­
tiple disturbance of the surface; 

(C) The applicant has satisfactorily 
demonstrated that the plan for the un­
derground mining operations conforms 
to requirements for underground mining 
in the jurisdiction and that permits nec­
essary for the underground mining oper­
ations have been issued by the appropri­
ate authority; 

(D) The areas proposed for the vari­
ance have been shown by the applicant 
to be necessary for the implementing of 
the proposed underground mining oper­
ations; 

(E) No substantial adverse environ­
mental damage, either onsite or offsite, 
will result from the delay in completion 
of reclamation as required by this chap­
ter; 

(F) Provisions for the offsite storage of 
spoil will comply with Subsection 
40-10-17(2)(v). 

(ii) If the board has adopted specific regu­
lations to govern the granting of the vari­
ances in accordance with the provisions of 
this Subsection (2)(p) and has imposed such 
additional requirements as deemed neces­
sary; 

(iii) If variances granted under this Sub­
section (2)(p) are to be reviewed by the divi­
sion not more than three years from the date 
of issuance of the permit; and 

(iv) If liability under the bond filed by the 
applicant with the division pursuant to Sec­
tion 40-10-15 shall be for the duration of the 
underground mining operations and until 
the requirements of Subsection 40-10-17(2) 
and Section 40-10-16 have been fully com­
plied with, 

(q) Insure that the construction, maintenance, 
and post-mining conditions of access roads into 
and across the site of operations will control or 
prevent erosion and siltation, pollution of water, 
damage to fish or wildlife or their habitat, or 
public or private property. 

(r) Refrain from the construction of roads or 
other access ways up a stream bed or drainage 
channel or in such proximity to the channel so as 
to seriously alter the normal flow of water. 

(s) Establish on the regraded areas and all 
other lands affected, a diverse, effective, and per­
manent vegetative cover of the same seasonal va­
riety native to the area of land to be affected and 
capable of self-regeneration and plant succession 
at least equal in extent of cover to the natural 
vegetation of the area; except that introduced 
species may be used in the revegetation process 
where desirable and necessary to achieve the ap­
proved post-mining land use plan. 

(t) Assume the responsibility for successful re-
vegetation, as required by Subsection (2)(s), for a 
period of five full years after the last year of 
augmented seeding, fertilizing, irrigation, or 
other work in order to assure compliance with 
Subsection (2)(s), except in those areas or regions 
of the state where the annual average precipita­
tion is 26 inches or less, then the operator's as­
sumption of responsibility and liability will ex­
tend for a period of 10 full years afler the last 
year of augmented seeding, fertilizing, irrigation, 
or other work; but when the division approves a 
long-term intensive agricultural post-mining 
land use, the applicable five or 10-year period of 
responsibility for revegetation shall commence at 
the date of initial planting for this long-term in­
tensive, agricultural post-mining land use, ex­
cept when the division issues a written finding 
approving a long-term, intensive, agricultural 
post-mining land use, as part of the mining and 
reclamation plan, the division may grant excep­
tion to the provisions of Subsection (2)(s). 

(u) Protect offsite areas from slides or damage 
occurring during the surface coal mining and rec­
lamation operations and not deposit spoil mate­
rial or locate any part of the operations or waste 
accumulations outside the permit area. 

(v) Place all excess spoil material resulting 
from coal surface mining and reclamation activi­
ties in a manner that: 

(i) Spoil is transported and placed in a 
controlled manner in position for concurrent 
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341.210. Species and amounts per acre of seeds 
gnd/or seedlings to be used. If fish and wildlife habi­
tat will be a postmining land use, the criteria of 
K645-301-342.300 apply. 

341.220. Methods to be used in planting and seed­
ing; 

341.230. Mulching techniques, including type of 
mulch and rate of application; 

341.240. Irrigation, if appropriate, and pest and 
disease control measures, if any; and 

341.250. Measures proposed to be used to deter­
mine the success of revegetation as required in 
R645-301-356. 

341.300. The Division may require greenhouse 
studies, field trials, or equivalent methods of testing 
proposed or potential revegetation materials and 
methods to demonstrate that revegetation is feasible 
pursuant to R645-300-133.710. 

342. Fish and Wildlife. Each application will con­
tain a fish and wildlife plan for the reclamation and 
postmining phase of operation consistent with 
R645-301-330, the performance standards of 
R645-301-358 and include the following: 

342.100. Enhancement measures that will be used 
during the reclamation and postmining phase of oper­
ation to develop aquatic and terrestrial habitat. Such 
measures may include restoration of streams and 
other wetlands, retention of ponds and impound­
ments, establishment of vegetation for wildlife food 
and cover, and the replacement of perches and nest 
boxes. Where the plan does not include enhancement 
measures, a statement will be given explaining why 
enhancement is not practicable. 

342.200. Where fish and wildlife habitat is to be a 
postmining land use, the plant species to be used on 
reclaimed areas will be selected on the basis of the 
following criteria: 

342.210. Their proven nutritional value for fish or 
wildlife; 

342.220. Their use as cover for fish or wildlife; and 
342.230. Their ability to support and enhance fish 

or wildlife habitat after the release of performance 
bonds. The selected plants will be grouped and dis­
tributed in a manner which optimizes edge effect, 
cover, and other benefits to fish and wildlife. 

342.300. Where cropland is to be the postmining 
land use, and where appropriate for wildlife- and 
crop-management practices, the operator will inter­
sperse the fields with trees, hedges, or fence rows 
throughout the harvested area to break up large 
blocks of monoculture and to diversify habitat types 
for birds and other animals. 

342.400. Where residential, public service, or in­
dustrial uses are to be the postmining land use, and 
where consistent with the approved postmining land 
us*t the operator will intersperse reclaimed lands 
^th greenbelts utilizing species of grass, shrubs, and 
^ees useful as food and cover for wildlife. 

350. Performance Standards. 
351. General Requirements. All coal mining and 

reclamation operations will be carried out according 
J? plans provided under R645-301-330 through 
R&tf^oi^o. 

352. Contemporaneous Reclamation. Revegetation 
0n all land that is disturbed by coal mining and reda­
ction operations, will occur as contemporaneously 

practicable with mining operations, except when 
. {J mining operations are conducted in accordance 

**th a variance for combined SURFACE and UN-
Trnx?R 0 U N D C 0 A L MINING AND RECLAMA-
U U N ACTIVITIES issued under R645-302-280. The 

Division may establish schedules that define contem­
poraneous reclamation. 

353. Revegetation: General Requirements. The per­
mittee will establish on regraded areas and on all 
other disturbed areas, except water areas and surface 
areas of roads that are approved as part of the 
postmining land use, a vegetative cover that is in 
accordance with the approved permit and reclama­
tion plan. 

353.100. The vegetative cover will be: 
353.110. Diverse, effective, and permanent; 
353.120. Comprised of species native to the area, or 

of introduced species where desirable and necessary 
to achieve the approved postmining land use and ap­
proved by the Division; 

353.130. At least equal in extent of cover to the 
natural vegetation of the area; and 

353.140. Capable of stabilizing the soil surface from 
erosion. 

353.200. The reestablished plant species will: 
353.210. Be compatible with the approved 

postmining land use; 
353.220. Have the same seasonal characteristics of 

growth as the original vegetation; 
353.230. Be capable of self-regeneration and plant 

succession; 
353.240. Be compatible with the plant and animal 

species of the area; and 
353.250. Meet the requirements of applicable Utah 

and federal seed, poisonous and noxious plant; and 
introduced species laws or regulations. 

353.300. The Division may grant exception to the 
requirements of R645-301-353.220 and R645-301-
353.230 when the species are necessary to achieve a 
quick-growing, temporary, stabilizing cover, and 
measures to establish permanent vegetation are in­
cluded in the approved permit and reclamation plan. 

353.400. When the approved postmining land use is 
cropland, the Division may grant exceptions to the 
requirements of R645-301-353.110, R645-301-
353.130, R645-301-353.220 and R645-301-353.230. 
The requirements of R645-302-317 apply to areas 
identified as prime farmland. 

354. Revegetation: Timing. Disturbed areas will be 
planted during the first normal period for favorable 
planting conditions after replacement of the plant-
growth medium. The normal period for favorable 
planting is that planting time generally accepted 
locally for the type of plant materials selected. 

355. Revegetation: Mulching and Other Soil Stabi­
lizing Practices. Suitable mulch and other soil stabi­
lizing practices will be used on all areas that have 
been regraded and covered by topsoil or topsoil sub­
stitutes. The Division may waive this requirement if 
seasonal, soil, or slope factors result in a condition 
where mulch and other soil stabilizing practices are 
not necessary to control erosion and to promptly es­
tablish an effective vegetative cover. 

356. Revegetation: Standards for Success. 
356.100. Success of revegetation will be judged on 

the effectiveness of the vegetation for the approved 
postmining land use, the extent of cover compared to 
the extent of cover of the reference area or other ap­
proved success standard, and the general require­
ments of R645-301-353. 

356.110. Standards for success, statistically valid 
sampling techniques for measuring success, and ap­
proved methods are identified in the Division's "Veg­
etation Information Guidelines, Appendix A." 

356.120. Standards for success will include criteria 
representative of unmined lands in the area being 
reclaimed to evaluate the appropriate vegetation pa-
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rameters of ground cover, production, or stocking. 
Ground cover, production, or stocking will be consid­
ered equal to the approved success standard when 
they are not less than 90 percent of the success stan­
dard. The sampling techniques for measuring success 
will use a 90-percent statistical confidence interval 
(i.e., one-sided test with a 0.10 alpha error). 

356.200. Standards for success will be applied in 
accordance with the approved postmining land use 
and, at a minimum, the following conditions: 

356.210. For areas developed for use as grazing 
land or pasture land, the ground cover and production 
of living plants on the revegetated area will be at 
least equal to that of a reference area or such other 
success standards approved by the Division. 

356.220. For areas developed for use as cropland, 
crop production on the revegetated area will be at 
least equal to that of a reference area or such other 
success standards approved by the Division. The re­
quirements of R645-302-310 through R645-302-317 
apply to areas identified as prime farmland. 

356.230. For areas to be developed for fish and 
wildlife habitat, recreation, shelter belts, or forest 
products, success of vegetation will be determined on 
the basis of tree and shrub stocking and vegetative 
ground cover. Such parameters are described as fol­
lows: 

356.231. Minimum stocking and planting arrange­
ments will be specified by the Division on the basis of 
local and regional conditions and after consultation 
with and approval by Utah agencies responsible for 
the administration of forestry and wildlife programs. 
Consultation and approval will be on a permit spe­
cific basis and will be performed in accordance with 
the "Vegetation Information Guidelines" of the divi­
sion. 

356.232. Trees and shrubs that will be used in de­
termining the success of stocking and the adequacy of 
plant arrangement will have utility for the approved 
postmining land use. At the time of bond release, 
such trees and shrubs will be healthy, and at least 80 
percent will have been in place for at least 60 percent 
of the applicable minimum period of responsibility. 
No trees and shrubs in place for less than two grow­
ing seasons will be counted in determining stocking 
adequacy. 

356.233. Vegetative ground cover will not be less 
than that required to achieve the approved 
postmining land use. 

356.240. For areas to be developed for industrial, 
commercial, or residential use less than two years 
after regrading is completed, the vegetative ground 
cover will not be less than that required to control 
erosion. 

356.250. For areas previously disturbed by mining 
that were not reclaimed to the requirements of 
R645-200 through R645-203 and R645-301 through 
R645-302 and that are remined or otherwise 
redisturbed by coal mining and reclamation opera­
tions, at a minimum, the vegetative ground cover will 
be not less than the ground cover existing before 
redisturbance and will be adequate to control erosion. 

356.300. Siltation structures will be maintained 
until removal is authorized by the Division and the 
disturbed area has been stabilized and revegetated. 
In no case will the structure be removed sooner than 
two years after the last augmented seeding. 

356.400. When a siltation structure is removed, the 
land on which the siltation structure was located will 
be revegetated in accordance with the reclamation 
plan and R645-301-353 through R645-301-357. 

357. Re vegetation: Extended Responsibility Period. 

357.100. The period of extended responsibility f 
successful vegetation will begin after the last year!/ 
augmented seeding, fertilization, irrigation, or oth 
work, excluding husbandry practices that are an. 
proved by the Division in accordance with paragranK 
R645-301-357.300. w 

357.200. Vegetation parameters identified |n 
R645-301-356.200 will equal or exceed the approved 
success standard during the growing seasons for the 
last two years of the responsibility period. The period 
of extended responsibility will continue for five or ten 
years based on precipitation data reported pursuant 
to R645-301-724.411, as follows: 

357.210. In areas of more than 26.0 inches average 
annual precipitation, the period of responsibility will 
continue for a period of not less than five full years 

357.220. In areas of 26.0 inches or less average an­
nual precipitation, the period of responsibility will 
continue for a period of not less than ten full years. 

357.300. The Division may approve selective hus­
bandry practices, such as weed and brush control, 
fencing, and water developments or other practices 
once they have been incorporated into the Utah pro­
gram, in accordance with 30 CFR 732.17 as being 
normal husbandry practices, excluding augmented 
seeding, fertilization, or irrigation, without extending 
the period of responsibility for revegetation success 
and bond liability, if such practices can be expected to 
continue as part of the postmining land use or if dis­
continuance of the practices after the liability period 
expires will not reduce the probability of permanent 
revegetation success. Approved practices will be nor­
mal conservation practices within the region for 
unmined lands having land uses similar to the ap­
proved postmining land use of the disturbed area, in­
cluding such practices as disease, pest, and vermin 
control; and any pruning, reseeding and/or trans­
planting specifically necessitated by such actions. 

358. Protection of Fish, Wildlife, and Related Envi­
ronmental Values. The operator will, to the extent 
possible using the best technology currently avail­
able, minimize disturbances and adverse impacts on 
fish, wildlife, and related environmental values and 
will achieve enhancement of such resources where 
practicable. 

358.100. No coal mining and reclamation operation 
will be conducted which is likely to jeopardize the 
continued existence of endangered or threatened spe­
cies listed by the Secretary or which is likely to result 
in the destruction or adverse modification of desig­
nated critical habitats of such species in violation of 
the Endangered Species Act of 1973. The operator 
will promptly report to the Division any state- or fed­
erally-listed endangered or threatened species within 
the permit area of which the operator becomes aware. 
Upon notification, the Division will consult with ap­
propriate state and federal fish and wildlife agencies 
and, after consultation, will identify whether, and un­
der what conditions, the operator may proceed. 

358.200. No coal mining and reclamation opera­
tions will be conducted in a manner which would re­
sult in the unlawful taking of a bald or golden eagle, 
its nest, or any of its eggs. The operator will promptly 
report to the Division any golden or bald eagle nest 
within the permit area of which the operator becomes 
aware. Upon notification, the Division will consult 
with the U.S. Fish and Wildlife Service and the Utah 
Division of Wildlife Resources and, after consulta­
tion, will identify whether, and under what condi­
tions, the operator may proceed. 

358.300. Nothing in the R645 Rules will authorize 
the taking of an endangered or threatened species or 
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BEFORE THE BOARD OF OIL, GAS AND MINING 
DEPARTMENT OF NATURAL RESOURCES 

STATE OF UTAH 

00O00 

IN THE MATTER OF NOTICE OF : ORDER 
VIOLATION N91-26-8-2, HIDDEN 
VALLEY MINE, EMERY COUNTY, : DOCKET NO. 92-005 
UTAH CAUSE NO. ACT/015/007 

00O00 

On June 30, 1992, the above entitled matter came before the 

Hearing Examiner, Chairman James W. Carter. Representing the 

Board of Oil, Gas and Mining's Examiner ("Examiner") was Thomas 

A. Mitchell, Esq., Assistant Attorney General. Representing the 

Division of Oil, Gas and Mining ("DOGM") was William R. Richards, 

Esq., Assistant Attorney General, and representing the Respondent 

Hidden Valley Mine was Peter Stirba, Esq. The Board considered 

the Examiner's recommended Findings of Fact and Order at their 

regularly scheduled hearing on July 22, 1992 and adopted it with 

the modifications contained herein. 

FINDINGS OF FACT 

1. NOV 91-26-8-2, parts one and two, was issued on 

November 20, 1991. There was an assessment conference and fact 

of violations hearing resulting in the final Division assessment 

on December 20, 1991. 

2. The Petitioner timely appealed the final Division 

assessment and findings and paid the total assessment in the 

4 P. 



amount of $760.00 for part one of two, and $460.00 for parr two 

of two into the Division. 

3. The Respondent, Hidden Valley Mine, is subject to the 

jurisdiction of the Board of Oil, Gas and Mining pursuant to Utah 

Statute, Utah Code Ann. § 40-10-3 (1953, as amended). 

4. On September 7, 1979, Hidden Valley's predecessor, 

Soldier Creek Coal Company (Soldier Creek), submitted a Mining 

and Reclamation Plan for the land which is the subject of these 

enforcement proceedings. In that plan Soldier Creek stated that 

it intended to develop an underground coal mine by June of 1981 

which was intended to produce approximately 500,000 tons per year 

for 40 years. 

5. On April 14, 1980, the Division of Oil, Gas and Mining 

approved Soldier Creek's Mining and Reclamation Plan pursuant to 

the State Coal Program's interim regulations. 

6. On April 17, 1980, surface mining operations commenced 

at the Hidden Valley Mine pursuant to the approved Mining and 

Reclamation Plan. These operations included the construction and 

paving of a 2.5 mile road; construction of an access road to two 

portal areas where pads were constructed adjacent to coal seams; 

construction of portal entry face ups; top soil removal from the 

surface; sediment pond construction and installation of drainage 

diversions. 

7. On January 23, 1981, the Utah State Coal Program was 

approved by the federal government with Utah as a primacy state, 

and the Utah Permanent Program Regulations became effective. 
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8. On March 23, 1981, Soldier Creek informed the Division 

for the first time that the Hidden Valley mine would temporarily 

suspend operations. 

9. By letter dated May 24, 1985, the Division notified 

Soldier Creek that it must elect to either permit the Hidden 

Valley Mine under the Permanent Program Regulations or reclaim 

the mine in accordance with the approved plan and Permanent 

Program Regulations. 

10. After September 15, 1985, Hidden Valley elected to 

cease mining operations and reclaim the mine site. In May, 1986, 

the Respondent filed a Reclamation Plan incorporating the 

Permanent Program reclamation standards, which plan was approved 

by the Division. 

11. Reclamation of the mine site was undertaken by 

Respondent, and Phase I bond release was authorized by the 

Division on May 24, 1988. 

12. Subsequent to Phase I bond release, the Respondent has 

failed to comply with the Permanent Program standards and with 

the approved Reclamation Plan by failing to adequately construct 

and maintain erosion control structures on the outslope of the 

access haul road. 

13. The Respondent has failed to comply with the Permanent 

Program standards and the approved Reclamation Plan by having 

failed to seed the disturbed area constituting the outslopes of 

the access road. 



14. The Respondent has failed to comply with the Permanent 

Program standards and the approved Reclamation Plan by having 

failed to place disturbed area boundary markers at the toe of the 

slope of the disturbed area below the access road, and instead 

has placed them at the edge of the road above the disturbed area. 

15. The violations which are the subject of this 

enforcement proceeding are continuing violations, and constitute 

a current and ongoing basis for enforcement. 

16. The Respondent has not changed its position or incurred 

any detriment in reliance upon any act or statement of the 

Division or its inspection and permitting staff. 

CONCLUSIONS OF LAW 

1. This Board has jurisdiction over the Respondent and the 

Hidden Valley Mine pursuant to Utah Code Ann. § 40-10-3. This 

provision of the Utah Coal Statute provides that an operator 

comes within the jurisdiction of the Board and the Division when 

the operator mines or intends to mine 250 tons of coal within any 

12-month period. 

2. The intent of an operator to mine is to be determined 

by an objective standard based upon the acts and representations 

of the operator during relevant time periods. The Board 

concludes that Hidden Valley possessed the requisite intent to 

conduct mining activities, subjecting itself to the jurisdiction 

of the Utah Coal Statute. 
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3. The Board concludes thafthe Permanent Program 

standards apply to the Respondent because the operator neither 

permanently ceased operations nor abandoned the intent to mine 

prior to the Permanent Program becoming effective, and because 

Hidden Valley specifically agreed to application of the Permanent 

Program rules in its 1986 Reclamation Plan, 

4. The Board concludes the Division has made a prima facie 

case to support the issuance of the NOV's which are the subject 

of this enforcement action. The Board further concludes that 

Hidden Valley has not carried its burden of proof to rebut the 

Division's prima facie case. 

5. The Board concludes that the statute of limitations 

provision contained in the Utah Mined Land Reclamation Act is not 

incorporated by reference under Utah Code Ann. § 40-10-1 et sea. 

because it is inconsistent with the approved federal program as 

well as less stringent. Further, the Board concludes that even 

if there were an applicable statute of limitations, the statute 

has not begun to run because the violations are continuing. 

6. The Board concludes that the Respondent has not proven 

the elements of estoppel necessary to avail itself of that 

affirmative defense. 

ORDER 

1. The Division's action in issuing the NOV subject to 

this enforcement action should be upheld. 
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2. The Division's penalty assessments are upheld as to all 

parts of the NOV# with the exception of that part relating to the 

placement of the disturbed area boundary markers, where the 

negligence points should be reduced to zero. Final assessment 

for part two of two of the violation is reduced from $460.00 to 

$330.00. 

ISSUED AND SIGNED this 3 -̂< "day of July, 1992. 

STATE OF UTAH 
BOARD OF OIL, GAS AND MINING 

Jaites W. Carter, Chairman 
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arguments on those. 

THE HEARING OFFICER: All right, good. Well, let's 

establish the facts. 

MR. RICHARDS: I'd like to call William Malencik as 

my first witness. 

(Discussion off the record.) 

THE HEARING OFFICER: We need to have this witness 

sworn. 

MR. RICHARDS: Yeah. I guess we're going to have 

to do it individually. 

WILLIAM J. MALENCIK, 

having been duly sworn was examined and testified 

as follows: 

DIRECT EXAMINATION 

BY MR. RICHARDS: 

Q. Will you state your full name for the record, 

please? 

A. William J. Malencik. 

Q. What's your present title? 

A. Reclamation Specialist. 

Q. Could you tell the Chairman your educational 

background? 

A. I graduated from Utah State University with a 

degree in forestry and a minor in range management. 

Q. Could you briefly explain your work experience 

21 
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1 prior to employment with the Division? 

2 A. Prior to college I worked two years in a coal 

3 mine in the summertime and after college I went to work 

4 for the Bureau of Land Management. I worked on the 

5 western slope of the Colorado and I worked in Nevada. I 

6 worked in several capacities as a staff specialist and 

7 as a district manager. 

8 Q. For whom did you work with during this time 

9 you were a staff specialist and a district manager? 

10 A. I worked with the forestry program, the soil 

11 and watershed program, the range improvement program, 

12 the weed control program, and the range management 

13 program. 

14 Q. Is that the Bureau of Land Management of 

15 Nevada? 

16 A. That's the Bureau, yes, in Colorado. Then I 

17 moved to — then I moved to Nevada and I was a watershed 

18 specialist in the State office where I had 

19 responsibilities as a staff specialist of the State 

20 Director for six Nevada districts involving about 

21 49 million acres of public lands. And that program 

22 included Public Law 566, small watershed program, the 

23 range improvement program, the watershed program, and 

24 the weed control program. 

25 After that I was promoted in about 1968 with the 



1 passage of N.E.P.A. as the chief of the Planning and 

2 Environmental Coordination Staff, and in that connection 

3 I provided guidance to the six districts on the N.E.P.A. 

4 procedures and the planning procedures under F.L.P.A. 

5 passed in 1976 that required the Bureau of Land 

6 Management to develop a planning system and identify 

7 those lands that would be transferred out of public 

8 ownership and those lands that should be retained in 

9 public ownership. 

10 After that I was promoted to the Division of 

11 Technical Services where I had a law enforcement staff, 

12 the appraisal staff, the lands and minerals 

13 adjudicators, the fire management group, the cartography 

14 and a map making group. After that I was promoted to 

15 the Associate State Director of Nevada. 

16 Q. At the Bureau of Land Management again? 

17 A. At the Bureau of Land Management. 

18 Q. When were you — do you have any other — did 

19 you stay in that capacity prior to your employment with 

20 the Division? 

21 A. Yes. 

22 Q. Okay. When were you first employed by the 

23 Division? 

24 A. March 9, 1987. 

25 Q. And in what capacity were you first employed? 



1 A. As a reclamation specialist. 

2 Q. Could you briefly tell the Chairman what your 

3 jobs entail as a reclamation specialist? 

4 A. I was primarily an inspector and then later 

5 with the reorganization my main responsibility was a 

6 lead inspector, but I worked on permit renewals, permit 

7 amendments, and new permit applications, and 

8 occasionally looked into public complaints. 

9 Q. Approximately how many years then have you 

10 worked in the field of resource conservation management 

11 mining activities? 

12 A. Over 40 years. 

13 MR. RICHARDS: I would move to have him qualified 

14 as an expert. 

15 THE HEARING OFFICER: Any objection, Mr. Stirba? 

16 MR. STIRBA: No. 

17 THE HEARING OFFICER: All right. We'll do that. 

18 BY MR. RICHARDS: 

19 Q. Did you conduct an inspection at the Hidden 

20 Valley Mine? 

21 A. Yes, I did. 

22 Q. Did that result in the issuance of the N.O.V. 

23 which is the basis of this appeal? 

24 A. Yes. 

25 Q. Did you conduct that inspection on November 
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1 19, 1991? 

2 A. Yes. 

3 Q. Why did you conduct that inspection? 

4 A. That was an oversight and inspection. 

5 Q. Could you briefly describe what an oversight 

6 inspection is? 

7 A. Under the style of operation under F.L.P.A., 

8 State has primacy but we're evaluated by the Office of 

9 Surface Mining and they periodically select at random 

10 mines that they had accompanied the Utah coal mine 

11 inspectors to see that we're meeting the requirements of 

12 S.M.R.C.A and Utah State Coal Mining Rules and 

13 Regulations. 

14 Q. Who accompanied you on this inspection? 

15 A. OSM inspector, Mitch Rawlings, and Karla Knoop 

16 of JBR who represented CalMat. 

17 Q. Did your inspection result in the issuance of 

18 Notice of Violation in 92-26-8-2? 

19 A. Yes. 

20 Q. I'd like to show you what's been marked as 

21 Exhibit 1. 

22 Q. Is that N.O.V. 92-26-8-2? 

23 A. Yes. 

24 Q. Are there two parts to that N.O.V.? 

25 A. Yes. 



Q. Could you briefly in a summary fashion explain 

what part one of the violation was written for? 

A. Part one was written for failure to maintain a 

stabilized diversion and failure to minimize erosion to 

the extent possible, 

Q. What was part two of the violation written 

for? 

A. Part two of the violation was written for not 

marking all the disturbed areas and not revegetating and 

seeding all the disturbed areas. 

Q. As to the erosion and failure to maintain 

stable diversions, what was the remedial action that you 

required in the N.O.V.? 

A. Required them to submit a plan. 

Q. A plan which would suggest how they would 

handle the erosion? 

A. That's correct. 

Q. So you didn't mandate any specific techniques 

or procedures they should undertake? 

A. No. 

Q. Did they ever submit that plan? 

A. No. 

Q. What remedial action did you require for 

failure to seed and revegetate the outslopes? 

A. Requested that they follow the plan and seed 
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the disturbed areas that had not previously been seeded. 

Q. Have they done that, to your knowledge? 

A. No. 

Q. Okay. Why don't we get into the N.O.V. in 

more specifics now, and let's just take part one of the 

N.O.V. and discuss it. As you stated earlier, part one 

was written for failure to minimize erosion to the 

extent practical; is that true? 

A. That's correct, 

Q. Could you briefly tell the Chairman what the 

rules require regarding erosion and what rule that is? 

Is that Rule 604-301-742.113? 

A. Yes. That is part of the sediment control . 

section of regulations and minimizing erosion is part of 

that particular section, and in the following parts the 

regulations spell out what steps can be taken to 

minimize erosion. 

For example, diverting water so you — the water 

will not be running over critical areas; for example, 

like the outslope of the road, providing stabilized 

channels, riprapping channels, check dams, straw bales, 

gabions. 

Q. Could you briefly explain — 

A. Energy dissipators. 

Q. Can you briefly explain what a gabion is and 
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an energy dissipator is? 

A. A gabion is a rock basket that's filled — I 

mean, a wire basket that's filled with rock and they're 

generally used and placed on the site and in the bottom 

in providing protection and the wire holds the rocks so 

the rock can't wash away. 

Q. So is the purpose of a gabion or a check dam 

or a riprap, is it to dissipate the energy so it would 

prevent sediment from being eroded? 

A. That's correct. You're providing artificial 

protection so you're protecting the soils from erosion. 

Q. When you issued the violation for the erosion, 

did you believe, in your opinion, that Hidden Valley had 

minimized erosion to the extent practical? 

A. They took some steps but, in my opinion, they 

didn't do enough to minimize erosion. 

Q. Okay. We'll get back to that in a bit. Why 

don't you — for the Chairman's benefit, let's briefly 

discuss the area using the map showing why the erosion 

occurred where, where it occurred, and perhaps giving 

some opinions on why it occurred? 

A. This is a sketch that I took from the permit 

and map. 

Q. Now, when you refer to the permitted map, is 

that the. map submitted by Hidden Valley and part of 
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their approved plan? 

A. That's correct. And what I'll — that's a 

real busy map and just to give you a fast explanation, 

this is a State Highway that was later dedicated to 

Emery and Sevier County and comes off the main highway 

about two and a half miles, and this is the road that 

was constructed, a half mile of road that was 

constructed in 1980. 

This right here is a barrier steel fence post to 

prevent vehicles from getting down into the reclaimed 

area. This is gully number one and this particular road 

is not a cut slope road. There's ephemeral drainage 

coming here. There's a protection fence here that 

precludes anyone from driving should they get past the 

barrier. And then from this point on we've got a cut 

slope road. And what you have with a cut slope road — 

maybe I can go into that a little later. 

Q. Why don't you go into it right now, just take 

your time. 

A. A cut slope, what we've got is — this is 

probably an exaggeration but here's the — this is the 

ephemeral. 

Q. For the record, what does ephemeral mean? 

A. That means the water is not a perennial 

stream. It's not an intermittent stream, but when 
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1 you're getting high intensity storms you usually have 

2 runoff in that type of a storm. So this is basically 

3 what*happened in connection with a cut slope operation. 

4 So this particular area here would be undisturbed. 

5 And if I describe that area, it's a slick rock type of 

6 an area, kind of like a tin roof, very impermeable to a 

7 rain drop, so you're getting high, high runoff in that 

8 area. This is a road that's about 30 to 40 feet wide 

9 and all this is down — this is downcast material. With 

10 the steepness of that slope, it's a 70 percent slope 

11 which equates to about a one and a half to one — this 

12 is heighth and this is vertical. 

13 Q. When you refer to downcast material, is that 

14 material that has been cut out of the natural slope and 

15 placed on the other side to make the road? 

16 A. That's correct. 

17 Q. Does the process of cutting the road increase 

18 the angle of the slope, of the down slope? 

19 A. Yes. 

20 Q. What's the geologic or engineering term for 

21 that down slope area? Is that referred to as an 

22 outslope? 

23 A. Outslope. So really when you look — when you 

24 look at the construction here, before you had a normal 

25 drain pattern and flow. 



MR. STIRBA: Now I'm going to object. I don't mind 

some explanation but there was no pending question, and 

I'd rather it proceed by way of question and answer 

rather than just have him testify without any pending 

question. 

MR. RICHARDS: Okay. That's fair enough. 

THE HEARING OFFICER: Okay. 

BY MR. RICHARDS: 

Q. When they cut that road and the road was an 

access road down to the pad areas and portal areas of 

the mine site, correct? 

A. Correct. 

Q. Did that increase the potential for erosion? 

A. Yes. 

Q. Could you please explain how that would 

happen? 

A. The erosion process is loss of soil material 

and that process is a two-step process: One is 

detachment of that soil particle and the second is 

transportation of that soil particle. So if we look — 

and if we look to the schematic here, we'd have the 

undisturbed soil and we'd have detachment by rain drop 

and we'd have detachment by runoff, and this is what 

we'd have is total soil loss. 

So this is detachment on this side. Over on this 
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He's not a hydrologist. He's a direct relations 

specialist and he's talking about a situation that, I 

think, would require the expertise of a hydrologist. 

MR. RICHARDS: Okay. I will withdraw the question 

as to the natural runoff. 

Q. But the water bar and the road, would that 

serve to increase the amount of water going over the 

outslope? 

A. Yes. 

Q. Okay. Is the erosion that was occurring over 

the outslope natural or geologic erosion or would you 

describe that as accelerated erosion? 

A. I'd describe that as accelerated erosion. 

Q. And why would you do that? 

A. Primarily because of the man-made disturbance. 

Q. On your schematic earlier you stated that one 

of the elements of the erosion process was the soil 

type. Is there any — is the soil type of the downcast 

material, does that increase the amount of erosion? 

A. Yes. It's loose material. It isn't compacted 

material. 

Q. And, thus, it is much more likely to erode? 

A. That's correct. 

Q. Is erosion a continuing evolutionary process? 

A. Yes. 



Q. Is it possible to go to an area, say, two 

years ago and not see erosion, come back for two years 

later and see erosion? 

A. Yes. 

Q. It's continually evolving? 

A. Yes, unless there's some protection provided. 

Q. Okay. Prior to November did you ever inform 

the operator that there was an erosion problem? 

A. Yes. 

Q. Did you issue an inspection report on April 

26, 1991 specifically pointing out that erosion should 

be watched? 

A. Yes. 

Q. In your opinion, did erosion increase between 

April and November? 

A. Yes. 

Q. Why is that? 

A. I think the area — I believe the area was hit 

with high intensity storms and I have two pieces of 

information that would back that up. In April and 

September in the mine about — 

MR. STIRBA: Well, I'm going to object. He can't 

testify to facts that he doesn't know anything about. 

THE WITNESS: I did — 

MR. STIRBA: He just asked him a question and, I 
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think, he testified he believed there were high 

intensity storms. Well, first of all, that's 

objectionable but basically unless he was present with 

those storms, I don't think he can testify to them. 

MR. RICHARDS: I don't think it's highly relevant. 

I think his testimony is admissible. He received 

information from operators which he can testify to which 

support his opinion the erosion was increased due to 

excess runoff. I don't think it's relevant so I won't 

get into it. 

BY MR. RICHARDS: 

Q. But when you went out there was the erosion 

greater in November than it was in March — I mean, in 

April? 

A* Could I have a conference with you? 

Q. I don't think so. 

THE HEARING OFFICER: Well, no. You think just — 

THE WITNESS: Will you state the question again? 

MR. RICHARDS: Sure. 

Q. You already testified that erosion was an 

evolving process and you pointed out to the operator in 

April 1981 that it should be watched. Did it increase? 

A. Yes. 

Q. And d id i t i n c r e a s e s i g n i f i c a n t l y by November? 

A. Yes. 
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1 Q. Thank you. These are just general questions 

2 and we'll get into the specific gully areas in a 

3 second. What happens if erosion isn't curtailed or 

4 prevented? 

5 A. You'll erode — in this particular case two 

6 things will happen: One, you have a limited amount of 

7 soil so what you're doing is minimizing the chance for 

8 vegetal cover that would help ameliorate the erosion 

9 problem; the second, this road that's left here, and so 

10 you're going to have head cutting back into this road; 

11 and the third thing is this particular channel, erosion 

12 channel is going to continually get deeper until it hits 

13 something that is not as susceptible to erosion like 

14 bedrock; and the third thing — the fourth thing, you're 

15 putting sediment down in Ivie Creek — 

16 Q. What — 

17 A. — which is a tributary of the Colorado River. 

18 Q. You testified that the erosion process would 

19 continue to undercut the road? 

20 A. Yes. 

21 Q. Is it your opinion that it might undercut the 

22 road that would prevent it from being used for the post 

23 land mining use that Hidden Valley requested? 

24 A. That road is — like I said, it's a wide road 

25 in a post-mining land use. There is livestock grazing, 
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1 I so you really don't need a road that wide for livestock 

2 I grazing. But, you know, if the area were ever to be 

3 mined again, well, that road would be real valuable 

4 because they wouldn't have to go in and do a lot of 

5 expense to reconstruct the road. 

6 Q. Thank you. I'd like to show you what has been 

7 marked group Exhibit 2. Could you identify those? 

8 A. These are photos I've taken during the 

9 inspection and some of the inspec — some of the other 

10 photos were taken — 

11 (Discussion off the record.) 

12 MR. STIRBA: Sir, could you repeat it? 

13 THE WITNESS: These photos were taken on — by me 

14 on November the 19th and then Karla and Tom Munson and I 

15 went down and some of the photos were taken at that 

16 time. 

17 BY MR. RICHARDS: 

18 Q. I think you've done a sufficient job of 

19 explaining sort of the background so why don't we skip 

20 picture one, two, three and four and turn to picture 

21 five. 

22 And just as a little background, could you go to 

23 your sketch and tell the Chairman what three areas were 

24 where the erosion gullies you cited in the N.O.V.? 

25 A. The first is above the fence and this is not 
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on the cut slope road. This is gully number one. 

Q. Could you point out gully number two and three 

while you're up? 

A, Gully number two below the fence on the cut 

slope road and then gully number three. 

Q. Okay. You can sit down. What does picture 

five and six — what's a picture of five and six? Is 

that gully number one? 

A. That's gully number one. 

Q. And that's indicated on your sketch? 

A. Yes. 

Q. What does that picture demonstrate to you? 

A. It shows both banks are unstable. It shows 

the depth of that gully is 26 — approximately 26 inches 

deep, 58 inches wide, and I've measured the length of 

that gully as 19 feet. 

You'll notice that there have been some rocks 

placed at the upper end of that photo to stop the head 

cut, but you can see soil material that has caved off 

the bank and lies perched in the bottom of the channel 

just waiting to be washed by the next storm. 

Q. Where's the flow — why is that gully 

occurring, number one? 

A. We've got a road — again, we have a water bar 

there, the water coming off the undisturbed area. 
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It's accelerated erosion. 

If left untreated what will happen to that 

1 Q. Does it hit the road? 

2 A. And it hits the road. 

3 Q. Is it concentrated? 

4 A. And it's concentrated causing erosion. 

5 Q. Hits the water bar, then goes over the 

6 outslope? 

7 A. That's correct. 

8 Q. Once again, is this accelerated or geologic 

9 erosion? 

10 A. 

11 Q-

12 road? 

13 A. It will keep eroding down until it hits 

14 bedrock or until it reaches an equilibrium with the 

15 channel where it's discharging. 

16 Q. Is it undercutting the road? 

17 A. Yes. That's why they placed the rock to stop 

18 the head cut. 

19 Q. Is it transporting sediment? 

20 A. Yes. 

21 Q. Where does it transport sediment? 

22 A. It's transporting it into the ephemeral 

23 channel, into this ephemeral channel here. See, the 

24 drainage coming in here and then down here and then into 

25 Ivie Creek and then ultimately into the Colorado River 
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2 Q. So we are transporting sediment again into — 

3 through into the ephemeral drainage? 

4 A- Yes. 

5 Q. I believe you testified that Hidden Valley 

6 placed some rock at the top? 

7 A. Yes. 

8 Q. What type of rock is that? 

9 A. That rock was angular riprap. 

10 Q. Was it effective? 

11 A. It stopped the head cut. 

12 Q. And what happened after that? Did the erosion 

13 continue? 

14 A. The erosion continued on the embankments 

15 sloughing. 

16 Q. Was the water diverted around the head cut and 

17 then formed in another channel? How did the erosion 

18 continue? 

19 A. No. It just — what happened is it just — it 

20 just flowed and so it provided — it saved — it 

21 prevented the head cut from enlarging and lengthening 

22 the gully. 

23 Q. Did it prevent the continued erosional 

24 process, however? 

25 A. No. 

41 

100S 



Q. In your opinion, was the rock they placed 

there adequate to prevent erosion to the extent 

possible? 

A. No. 

Q. Are there other reasonable steps that Hidden 

Valley could undertake that would prevent erosion? 

A. Yes. 

Q. Could you state for the record what some of 

those would be? 

A. Like diverted the water to other areas to 

minimize. 

Q. You could redirect the drainage from going 

onto the road? 

A. That's correct. 

Q. What others could they — 

A. Stabilize the channel. 

Q. How would they stabilize the channel? 

A. By riprapping. 

Q. Riprapping various sized boulders that would 

shape the channel? 

A. Shape the channel, riprap the sides so there's 

a place for water to run, place energy dissipators if 

the velocity is extreme. 

Q. You mentioned rock gabions earlier. 

A. Yes. 
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Q. Are all these things you mentioned common ways 

in the industry to minimize erosion? 

A. Yes. 

Q. Are they frequently used in mining plans? 

A. Yes. 

Q. Let's discuss the secondary on your map, and 

I'll refer you to pictures seven and eight. Are these 

pictures taken of gully number two as marked orr your 

map? 

A. Yes. 

Q. What do they show? 

A. Top photo shows a gully that's about 57 inches 

deep, 82 inches wide and about 50 feet long. 

Q. Is that continuing to erode? 

A. Yes. And you can see where I have my hand, 

there's a large boulder and that boulder is starting to 

be — or a rock and that rock is starting to undercut 

and lower on the lower photo. 

Q. At picture eight? 

A. Picture eight. You can see where there has 

been river rock placed in the channel as a supposedly or 

purportedly to protect that channel but you can see — 

Q. Did it do that? Was that effective? 

A. No. You can see the river rock is washed — 

washed away and a new channel's been cut in the river 
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rock as stacked on the side of the channel. 

Q. Is river rock commonly used in the industry to 

prevent erosion? 

A. No, no, they do not because when you're 

getting high velocity waters, why the rock just starts 

to erode. 

Q. It just does not weigh enough to serve as an 

energy dissipator to the water? 

A. That's correct. 

Q. And that's well-known within the industry? 

A. Yes. 

Q. Is this accelerated erosion? 

A. Yes. 

Q. And, once again, why — is this erosion — 

explain quickly why the erosion is caused here? Where 

does the water come from? 

A. We have a large sandstone area that's subject 

to high runoff. It's coming down and hitting the road 

and the water bar and then cascading off and 

concentrated on the road outslope causing erosion. 

Q. Have you testified as to the length and width 

and depth of this? 

A. Yes. 

Q. You testified earlier that Hidden Valley had 

taken some steps, placed some river rock there. We're 
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1 | not sure why they did. Were they adequate to curtail 

2 I this erosionary process? 

3 | A. No. 

4 | Q* Continues to erode? 

5 I A* Yes. 

6 Q. Are there other reasonable steps which could 

7 be undertaken? You testified about various steps. Are 

8 there other — are they the similar steps? 

9 A. Yes, very similar. 

10 Q. And they would be effective? 

11 A. Yes. 

12 Q. Is this road being undercut by the erosionary 

13 process? 

14 A. It will eventually be. As you can see, this 

15 rock, it's starting to make a head cut up the channel. 

16 Q. Is it transporting sediment? 

17 A. Yes. 

18 Q. Where's it being transported to? 

19 A. Ephemeral channel, then to Ivie Creek and then 

20 to the Colorado River system. 

21 Q. In your opinion, has Hidden Valley undertaken 

22 steps to the extent possible to minimize erosion? 

23 A. No. 

24 Q. Let's turn to pictures nine and ten. Are 

25 those pictures of gully three as marked on your map? 
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1 A. Yes. 

2 Q. Why is this gully eroding? 

3 A. Same reason. The gully number two is eroding. 

4 I Q. Water comes off the undisturbed area, hits the 

5 road, concentrated the water bar, and then is tossed 

6 over the downcast slope, the outslope? 

7 A. That's correct. 

8 Q. Is this accelerated or natural erosion? 

9 A. Accelerated. 

10 Q. Is the erosion increased because of the 

11 surface disturbances caused by Hidden Valley? 

12 A. Yes. 

13 Q. Did you take measurements of these gullies? 

14 A. Yes. 54 inches deep, 79 inches wide and about 

15 50 feet long. 

16 Q. It's continuing to erode? 

17 A. Yes. 

18 Q, What will happen if the erosion's left 

19 untreated? 

20 A. Same as gully number two. 

21 Q. Road undercut? 

22 A. Road undercut. 

23 Q. Sediment transported to Ivie Creek and then to 

24 Colorado? 

25 A. Yeah. 
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Q. Has Hidden Valley undertaken any steps to 

minimize erosion? 

. A. They've placed a small rock check dam at the 

crest of the outslope. 

Q. Has that been sufficient to curtail the 

erosion process? 

A. No. They also placed some river rock. 

Q. I believe you testified earlier that that 

river rock is not a normal procedure within the industry 

to prevent erosion? 

A. That's correct. 

Q. So, in your opinion, these steps were not 

adequate to curtail erosion? 

A. That's correct. 

Q. And you testified earlier that there were many 

steps commonly used within the industry that could be 

used that would curtail the erosion? 

A. That's correct. 

Q. I'd like to show you what's been marked as 

Exhibit 3. Do you recognize this document? 

A. Yes. 

Q. That is that part of Hidden Valley's 

reclamation plan which was submitted and approved in May 

of 1986? 

A. That is correct. 
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Q. What does this part of the plan refer to? 

A. It refers to what action the permit will take 

relative to stabilizing rills and gullies. 

Q. What's a rill and what's a gully? 

A. A rill is a — let me certify it this way. 

There's sheet erosion and gully erosion and sheet 

erosion is the gradual removal of the surface soil 

without any evidence of rills and then a rill is 

normally from nine — around nine inches deep. 

Regulations identify — previous regulations 

identified rills nine inches and above and then gullies 

are wide waterways caused by erosion. 

Q. Can a rill become a gully? 

A. Yes, a rill can become a gully. 

Q. A rill's a baby gully? 

A. That's right. 

Q. Would you read the last paragraph and tell me 

what that says and — 

A. Okay. 

Q. — read the entire paragraph into the record? 

A. This is UMC 817 — my eyeballs are kind of 

shortened out. I'll put my glasses on. UMC 817.106, 

regrading or stabilizing rills and gullies. The 

existing rills in the road surface will be eliminated 

with water-barring and ripping of the road surface. The 
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1 I rills or gullies that may appear during post-reclamation 

2 I monitoring will be stabilized by filling with soil and 

3 rock. Chronic sites will be stabilized with small 

4 gabions or rock check dams. 

5 Q. You testified earlier that Hidden Valley has 

6 indeed placed water bars and have they ripped the road? 

7 A. Yes. 

8 Q. Has that helped minimize the erosion on the 

9 road itself? 

10 A. It — 

11 MR. STIRBA: I'm going to object; irrelevant. 

12 We're not concerned about the erosion on the road. 

13 MR. RICHARDS: Okay, fine. 

14 Q. Has that served to concentrate the water and 

15 put it over to the outslope? 

16 A. Yes. 

17 Q. The statement that rills and gullies may 

18 appear during post-reclamation monitoring, is that a 

19 normal sort of statement? I mean, people realize that 

20 erosion is a evolutionary process that needs to be 

21 addressed during the bond period? 

22 A. That's correct. 

23 Q. Did Hidden Valley submit this as their 

24 proposed plan, how to curtail erosion that may develop 

25 during post-reclamation monitoring? 
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1 I A. Yes. 

2 THE HEARING OFFICER: Let me ask a question here. 

3 Which document is this from? This is from the 

4 reclamation? 

5 MR. RICHARDS: This is the reclamation plan of 

6 1986. I intend to introduce both the mining plan and 

7 the reclamation plan into evidence, but as I'm sure 

8 Peter can state, 99 percent of that stuff's really 

9 irrelevant to this hearing. 

10 MR. STIRBA: I won't say 99 percent. 

11 THE HEARING OFFICER: All right. 

12 MR. RICHARDS: Some percent. 

13 BY MR. RICHARDS: 

14 Q. Did rills and gullies appear during 

15 post-reclamation monitoring — 

16 A. Yes. 

17 Q. — as anticipated? 

18 A. Yes. 

19 Q. Did Hidden Valley place soil and rocks into 

20 the gullies — gullies one, two and three — sufficient 

21 to minimize erosion? 

22 A. No. 

23 Q. Yet they, themselves, in '86 said they would 

24 undertake to do that? 

25 A. Yes. 
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1 Q. Would you describe one, two and three as a 

2 chronic site? 

3 A. Well, as far as all three, in my opinion, are 

4 chronic sites. 

5 Q. Because they're increasing to erode there are 

6 going to be problems that simply will not go away, there 

7 are sites that may take — 

8 MR. STIRBA: I'm going to object. It's leading and 

9 suggestive. 

10 MR. RICHARDS: Fine. We've already testified to 

11 chronic. 

12 Q. What did Hidden Valley agree to do in the 

13 reclamation plan to stabilize erosion on chronic sites? 

14 A. Chronic sites will be stabilized with small 

15 gabions or rock check dams. 

16 Q. Have they placed small gabions? 

17 A. No. 

18 Q. You testified earlier they plaged some check 

19 dams. Has that been sufficient? 

20 A. No. They're ineffective. 

21 Q. You already testified earlier they had not 

22 placed enough soil or rocks into the channels to be 

23 effective? 

24 A. That's correct. These rock check dams are 

25 about a foot high and they're placed right at the crest 
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of the slope, and so as far as minimizing erosion, it's 

basically acting as an energy dissipator when it hits 

there, but as soon as it hits, it's dropping sediment, 

and as soon as the sediment is dropped in the water, 

then you've increased the capacity to — of that water 

and runoff to be more erosive, 

Q. So Hidden Valley has not undertaken activities 

on the ground which they agreed to do in the reclamation 

plan? 

A. That's correct. 

Q. Let's go to part two of the N.O.V. You 

testified earlier, I believe, that part two is ready for 

failure to mark disturbed areas and failure to see and 

revegetate all disturbed areas; is that true? 

A. That's correct. 

Q. What do the rules require regarding the 

marking of disturbed areas? 

A. The rules require that all disturbed areas be 

marked with a perimeter marker. 

Q. That's simply pounding in a stake at the point 

where the area is disturbed and not disturbed? 

A* That's correct. 

Q. Relatively simple procedure? 

A. That's correct. 

Q. What do the rules require regarding seeding 
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1 and revegetating of disturbed areas? 

2 A. The rules require that all disturbed areas 

3 would be revegetated or seeded. 

4 Q. You have to seed first, then actually the rule 

5 requires that that seed take? 

6 A. Yes. 

7 Q. Would you go to the map and show the Chairman 

8 what areas were not seeded or revegetated? 

9 A. This is a road — these are the road outslopes 

10 and this area was not seeded and there are two pads 

11 constructed. This is a pad on the "A" seam and a pad on 

12 the "B" seam and when the portals were phased up in 

13 1980, the material was pushed over from the "B" seam and 

14 also pushed over from the "A" seam. 

15 Q. So basically it's just this outslope that 

16 we've been talking about. It's the material that was 

17 taken to make the road dumped over the side — 

18 A. That's right. 

19 Q. — they have not seeded? How do you know that 

20 those areas had not been seeded? Did you make a visual 

21 inspection? 

22 A. Yes. 

23 Q. Did you make a determination that it had not 

24 been seeded by what you saw on the ground? 

25 A. Yes. I didn't see any sign of any of the 
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seeding species. 

Q. Did a representative of Hidden Valley ever 

inform you that the areas had not been seeded? 

A. Yes. And in presence of Mitch Rawlings after 

we looked at the disturbed markers and the disturbed 

markers were on the road and not at the toe of the 

disturbed area. 

We inquired and said, "Has all the disturbed areas 

been seeded," and we specifically asked about the 

outslope of the road and she responded, "No, they had 

never been seeded," together with these areas and the 

disturbed markers are right along the crest of the hill. 

Q. In your opinion, has Hidden Valley's failure 

to seed the outslopes that you've identified on your 

sketch a violation of the regulations? 

A. Yes. 

Q. I'd like to show you what's been marked as 

Exhibit 4. Could you state for the record what that is? 

A. This is part of the reclamation plan. 

Q. Is that the same reclamation plan that 

Exhibit 3 came from? 

A. Yes. 

Q. That was approved in May of 1986? 

A. That's correct. 

Q. Submitted by Hidden Valley? 
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1 A. Yes, 

2 Q. Would you read the first full paragraph into 

3 the record and state what that says? 

4 A, Paragraph UMC 817.111, Revegetation: General 

5 requirements. The entire 6.7 acres of disturbed ground 
I i 

6 will be properly scarified, seeded, fertilized, mulched 

7 and covered to provide the best possible opportunity for 

8 plant growth. The road fill slopes — 

9 Q. And what's the road fill slope? 

10 A. You're looking at the outslope or looking at 

11 the outslope of the road. 

12 Q. Okay. 

13 A. And some small sites will require hand 

14 application of seed, mulch and fertilizer. The 

15 reclamation work is scheduled for late fall 1986. 
I \ 

16 Q. As you testified, Karla Knoop, — 

17 A. Yes. 

18 Q. — a representative of Hidden Valley, informed 

19 you, however, that none of that hand seeding of the 
20 outslopes had occurred? 

21 A. That's correct. 

22 MR. STIRBA: For the record, that wasn't his 

23 testimony, but are you saying now that it was Karla 

24 Knoop who told you that? 

25 THE WITNESS: Yes. 



MR. STIRBA: Okay. 

BY MR. RICHARDS: 

Q. I believe you also testified that based on a 

physical examination of the property you determined that 

the area had not been seeded, as well? 

A. Yes. I might say that was — that was stated 

to me in the presence of Mitch Rawlings, the Office of 

Surface Mining. 

Q. So, to the best of your knowledge, Hidden 

Valley has not completed what they agreed to do in the 

reclamation plan? 

A. That's correct. 

MR. RICHARDS: That's all the questions I have on 

direct. 

THE HEARING OFFICER: All right. Mr. Stirba? 

MR. STIRBA: Okay. Thank you, Mr. Chairman. 

CROSS-EXAMINATION 

BY MR. STIRBA: 

Q. Good morning, Mr. Malencik. 

A. Good morning. 

Q. It's true that CalMat had responded and 

submitted a reclamation plan to the Division; is that 

correct? 

A. That's correct. 

Q. And it's also true that that was submitted in 
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A. 

placed 

gullies 

Q. 

A. 

Q. 

riprap ; 

A. 

did not 

Q. 

'89? 

A. 

Q. 

A. 

Q. 

during 

stated. 

A. 

Q-

A. 

No. That event removed the particles that we 

in 1987, some of those were removed out of the 

in 1989. 

That was the riprap? 

Right. 

And so would it be your testimony that the 

you placed in 1987 was ineffective? 

No. Some of it stayed in place, some of it 

• 1 

Was there incremental erosion between '87 and 

Yes. 

So these gullies were continuing to erode? 

Probably. 

You testified that you did some other work 

1989, and I can't honestly remember what you 

Did you do other work during 1989? 

Yes. 

And what work was that? 

We did work all throughout the entire site. 

We, again, reconstructed the water bars and we placed 

additional large rock in the outfall areas. 

Q. 

time? 

A. 

Were you working with the Division at this 

Yes. 
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1 Q. Were they — were you and the Division aware 

2 that this was a continuing problem in 1989? 

3 A. Well, we were aware that the erosion had 

4 continued and that it — the integrity of the road would 

5 be at stake if something was not done, 

6 Q. So in 1987 — 1987, the Division — did the 

7 Division ever inform you that this was not an erosional 

8 problem? 

9 A. They never informed us that it was or it 

10 wasn't. 

11 Q. Okay. You were working with them to control 

12 the erosion; is that true? 

13 A. They knew what we were doing, yes. 

14 Q. And you knew the erosion was increasing? 

15 A. We knew that it had the potential to increase, 

16 yeah. 

17 Q. And then in 1989 you testified that the 

18 erosion did, in fact, increase? 

19 A. Uh-huh. 

20 Q. Then, again, in placing — you were 

21 undertaking other activities to try and reduce the 

22 amount of erosion, correct? 

23 A. Not necessarily. We were taking activities to 

24 protect the road so that there would not be further 

25 future erosion of the road surface. 
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under Revegetation, General Requirements. 

A. Okay. You're starting in the middle of the 

paragraph. 

Q. Right. I'm sorry. 

A. Okay. 

Q. It's the second line down there, it says: 

"The road fill slopes and some small sites will require 

hand application of seed, mulch and fertilizer." 

A. Yes. 

Q. Is it your testimony that Hidden Valley has 

actually seeded the outslopes? 

A. No. 

Q. Okay. So, in other words, then Hidden Valley 

has not complied with what they promised to do in its 

own reclamation plan; is that true? 

A. That's not true. 

Q. Didn't you just say that they haven't seeded 

the out — you haven't seeded the outslopes? Right here 

it says: "The road fill slopes will require hand 

application of seed." 

MR. STIRBA: Object. It's argumentative. 

THE HEARING OFFICER: I think he's entitled to an 

answer to that one. Have they or haven't they done what 

— well, — 

MR. RICHARDS: I believe he's — actually, he's 
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already answered that they have, correct? 

MR. STIRBA: No. Mr. Chairman, just so that it's 

clear, there's going to be — somebody's going to 

testify with some expertise about that very issue, but 

he did testify that yes, that was in the plan and no, 

they haven't fulfilled any — that they have fulfilled 

all promises made to the Division. That's what he's 

testified to. 

THE HEARING OFFICER: I think he also testified 

that he was not aware that anyone had applied seed, 

mulch or fertilizer to the road fill slopes. 

MR. STIRBA: That's correct. 

THE HEARING OFFICER: All right. So that's the 

record. 

BY MR. RICHARDS: 

Q. Earlier you testified that the basic decision 

why you didn't continue to mine this property was the 

quality of the coal; is that true? 

A. That's not exactly what I said but — 

Q. Well, phrase what you — 

A. There is no continuation of mining anything. 

The company never mined the property. 

Q. But earlier you seemed to say that the 

underlying reason for not mining further was the quality 

of coal? 
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road that leads from the State Highway back to the 

property and, I believe, that same contractor was 

employed by the company to build the road. 

Q. Was there anything else done other than 

building the road because the contractor was there? 

h. Just general regrading of the area down near 

the creek. There was a fair amount of material to 

dispose of, not only the road outslope but some of that 

material was stockpiled in various places down near the 

creek. 

Q. Now, you were asked about the plan in — 1986 

plan. Counsel read you a provision that dealt with 

seeding certain areas. Do you remember that? 

A. Yes. 

Q. And you testified that that's what the plan 

says, correct? 

A. Yes. 

Q. And then you testified that that seeding had 

not occurred; is that true? 

A. Correct. 

Q. And then you testified that you — that 

basically the company has fulfilled the promises made to 

the Division under the plan, remember that? 

A. Yes. 

Q. Could you explain to the Chair what you meant 
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in saying that you have fulfilled the obligations under 

the plan, even though, apparently, there might be a 

conflict between what the plan states and what you just 

testified to? 

A. Yes. The plan calls for seeding or the 

seeding of road — the plan mentions something about 

road fill slopes being seeded or — here it is, required 

some hand application of seed, mulch and fertilizer. 

Obviously, that wasn't done. We were on the site 

with the contractor representing the company, 

consultants representing the company. I believe the 

Division was in and out of the site during all of this 

period of activity. And we did everything the Division 

wanted done; otherwise, I don't think they would have 

given us the bond release that we'd complied with all of 

the phase one work. 

Q. Are you aware of the Division ever objecting 

up until November of 1991 to the way the outslopes were 

dealt with in terms of seeding or vegetation? 

A. I've never heard anything or seen anything in 

our files from the Division relating to the road 

outslopes not being seeded. 

MR. STIRBA: Okay. Thank you. That's all I have. 

THE HEARING OFFICER: Okay. Recross on that? 

RECROSS-EXAMINATION 
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stream bed that had been modified previously by 

construction was it will be accepted as it is now, 

modified and reclamation based upon that and that was 

not changed either. 

BY MR. RICHARDS: 

Q. Are you aware of a regulation that requires 

the seeding and revegetation of all disturbed areas? 

A. Yes. 

Q. Were the outslopes which you have testified as 

disturbed areas, have they ever been seeded and have 

they been revegetated? 

A, They're not seeded, they're not revegetated. 

Q. Did you help design the erosion runoff system 

that we've heard testified today on the road? 

A* No. I'm sorry, that's not in my expertise. 

Q. Were you — would you be aware of the fact 

that water bars were constructed on the road which would 

direct the water off the road over the outslope? 

A* Yes, I'm aware of that. 

Q. But you didn't construct — 

A. No. 

Q. You weren't involved in the construction of 

that, but you were aware that water would be coming out 

of the bars down over the outslope? 

A. Yes. 
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know, the pushing of materials and sediments by — not 

sediments, but anyway loosening of materials into the 

drainage at the foot of the slopes into those because 

they're hard to stand on; in fact, most places you can't 

stand on. They're too steep. 

MR. STIRBA: Thank you. 

MR. RICHARDS: Just two quick questions. 

THE HEARING OFFICER: Mr. Richards? 

RECROSS-EXAMINATION 

BY MR. RICHARDS: 

Q. But your testimony was that the outslopes had 

not been seeded? 

A. That's right. 

Q. And your testimony is you were aware the 

regulations require all disturbed areas to be seeded? 

A. Not seeded by our interests. They've been 

seeded by natural efforts. 

Q. But you've never seeded them? 

A. No. 

Q. And it's your testimony that the regulations 

require the seeding and revegetation of disturbed areas? 

A* That's true. And what you've got to consider 

one thing here is that in this plan there's a variance 

for the road and the action taken in to contain the road 

as we — as the road alignment, I should say, was to 
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IN THE THIRD JUDICIAL DISTRICT COURT 

SALT LAKE COUNTY, STATE OF UTAH 

In the Matter of 

HIDDEN VALLEY COAL COMPANY, 

Appellant, 

vs. 

the UTAH BOARD OF OIL, GAS AND 
MINING and the UTAH DIVISION 
OF OIL, GAS AND MINING, 

Appellee. 

Case No. 920904813CV 

Judge Glen K. Ivasaki 

ORDER 

The above entitled matter came before this Court on 

Wednesday, October 28, 1992, for oral argument on Appellant 

Hidden Valley's appeal from a formal adjudicatory decision of the 

Board of Oil, Gas and Mining. 

On appeal, this Court has applied the standard of judicial 

review set forth under Utah Code Ann. § 40-10-30. The review of 

this matter is a review of the record in the tribunal- below, and 

not a trial de novo. This Court has applied the criteria for 

review of the Board's final decision set forth at Utah Code Ann. 



§ 40-10-30 to the issues raised by Appellant in its Brief. Based 

on this review, the Court rules as follows: 

Appellant has contested the Board's jurisdiction under Utah 

Code Ann. § 40-10 et seq. This Court finds that Appellant had 

the requisite intent to mine 250 tons of coal or more. This 

finding is based upon the evidence in the record evidencing the 

Appellant's contemporaneous statements at the time of surface 

disturbance, and the prolonged period during which Appellant 

continued to submit itself to the jurisdiction of the Board of 

Oil, Gas and Mining and the Division of Oil, Gas and Mining under 

the state's coal program. Therefore the Division of Oil, Gas and 

Mining has jurisdiction over Appellant's surface coal mining 

reclamation operations. 

The Appellant has contested the enforcement actions taken by 

the Division of Oil, Gas and Mining based on its argument that 

the statute of limitations in Utah Code Ann. § 40-8 et seq. are 

applicable to Utah Code Ann. § 40-10 et seq. The Court finds 

that the Board's conclusion of law that this statute of 

limitation is inconsistent with the Utah Coal Statute is correct. 

Therefore, Appellant's argument that the Division of Oil, Gas and 

Mining's enforcement is time-barred is erroneous. 

The Appellant has contested the applicability of the Utah 

State permanent program under the state coal statute, Utah Code 

Ann. § 40-10 et seq. The Court finds that the Board's 

application of the law to the facts in this matter was correct 
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and that the permanent program performance standards apply to the 

Appellant. 

The Appellant has argued that the enforcement actions taken 

by the Division of Oil, Gas and Mining in this matter were barred 

by the equitable principles of estoppel. This Court finds that 

the elements of estoppel have not been met and that the 

enforcement actions of the Division of Oil, Gas and Mining in 

this matter are not barred by this doctrine. This Court finds 

that the Board correctly applied the legal elements of the 

doctrine of estoppel, and that the record below supports the 

finding that Appellant took no acts in reliance upon the 

inspection reports to which Appellant points as being the basis 

for the application of the doctrine of estoppel. 

Concerning the issue of whether or not there was a prima 

facie showing made of the elements of the Notices of Violation 

(NOVs) in this matter, the Court upholds the Board's ruling as to 

part one of the NOV concerning failure to address the erosion on 

the outslopes of the reclaimed access road. The Court finds that 

the record contains substantial evidence on this matter. 

Concerning part two of the NOV addressing the failure to re-

seed disturbed areas, the Court finds that there is substantial 

evidence on the record and that indeed it is undisputed that the 

Appellant failed to re-seed the areas addressed in the Notice of 

Violation. 

Concerning the final portion of part two of the NOV, 

addressing the improperly located perimeter markers, the Court 
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overturns the findings of the Board as to a prima facie showing 

and determines that the record does not contain substantial 

evidence as to the location of the perimeter markers being in 

violation of the plan or permanent program performance standards 

under the state's Coal Act. The Court does not find that the 

Appellant was in compliance in this respect, but only determines 

that there was a failure of the Division to make a prima facie 

showing in the record below as to this element. 

This Order disposes of and finalizes all matters raised on 

appeal by the Appellant from the decision of the Board of Oil, 

Gas and Mining in this master. 

SO ORDERED this day o f A ^ W ^ tjm/f 

Judge GlenMC. Iwasaki 
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LAW OFFICES 

STIRBA & HATHAWAY 
A PROFESSIONAL CORPORATION 

SUrTE1150 
215 SOUTH STATE STREET 

SALT LAKE CITY. UTAH 84111 

PETER STIRBA 

TELECOPIER TRANSMISSION SHEET 

October 29, 1992 

TO: William R. Richards 
Assistant Attorney General 
Division of Oil, Gas & Mining 
359-3940 

THIS TRANSMISSION TOTALS 2 PAGES INCLUDING THIS COVER SHEET. 

PLEASE NOTE: The information contained in this facsimile message is privileged and 
confidential and is intended only for the use of the individual or entity named above and 
others who have been specifically authorized to receive it* If you are not the intended 
recipient, you are hereby notified that any dissemination, distribution or copying of this 
communication is strictly prohibited. If you have received this communication in error, or 
if any problems occur with transmission, please notify us immediately by telephone at 
(801)364-8300, Thank you. 

Re: Hidden Valley Coal Company 

Dear BUI: 

Would you please make sure that the proposed Order is first submitted to me for my 
approval pursuant to Rule 4-501 as it is just simpler that way. 

Also, I presume that Hidden Valley will take appropriate action pursuant to the NOV and 
therefore I would appreciate it if the Division would not take any emergency action adverse to 
my client without us jfirst at least talking on the phone. I can assure you that neither myself nor 
my client have any tricks up our sleeves for which the Division should have any concerns. 

TELEPHONE: (801) 364-830O 
FACSIMILE: (801) 364-8355 



I look forward to receiving your proposed Order. I appreciate your kind comments after 
today's hearing. 

PS/kg 
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iARETH. OLSON 

^ ' CJ^.\J%£<C&U. 
LAW OFFICES 

STIRBA & HATHAWAY 
A PROFESSIONAL CORPORATION 

SUITE 1150 
215 SOUTH STATE STREET 

SALT LAKE CITY. UTAH 84111 

October 29, 1992 

TELEPHONE: (301) 354-S3O0 
FACSIMILE- (801) 364-8355 

U^L-T^K^ 

Dianne Nielson 
DIVISION OF OIL, GAS & MINING 
Three Triad Center 
355 West North Temple 
Salt Lake City, Utah 84180 

Re: Hidden Valley Coal Company /Abatement of C92-26-1-2 

Dear Director Nielson: 

Enclosed is the Plan of Abatement for the above Cessation Order and Notice of Violation 
No. N91-26-8-2 prepared by JBR Consultants Group. Please notify me immediately if this does 
not meet the requirements of your Cessation Order. 

Very truly yours, 

'Pfi^JC^n^-^. 
MARGARET H. OLSON 

MHO/kg 
Enclosure 
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DIVISION OF 
0!L GAS & MINING 

HIDDEN VALLEY COAL COMPANY 

PLAN FOR ABATEMENT 
OF 

NOTICE OF VIOLATION NO. N91-26-8-2 

September 28, 1992 

Submitted by 

Hidden Valley Coal Company 
1801 University Drive 

Phoenix, Arizona 85034 

Prepared by 

JBR Consultants Group 
8160 South Highland Drive, A-4 

Sandy, Utah 84093 



HIDDEN VALLEY COAL COMPANY 

NOV ABATEMENT PLAN 

Introduction 

The proposed plan is intended to satisfy the violations under NOV N-91-26-8-2 recorded at the 

Hidden Valley reclamation site owned and operated by Hidden Valley Coal Company. The 

Hidden Valley site is considered difficult to stabilize due to the inherent instability of the 

landscapes and soils and the erratic scattered precipitation events that include intense convection 

storms. Thus, significant plant growth is short-lived and erratic and erosion events from 

convection storms are characteristic of this terrain. 

Following several heavy precipitation events that caused erosion in the reclaimed areas, the 

repairs and modifications of reclamation techniques have somewhat stabilized the site considering 

the natural erosion rate in the area. The seeded vegetation has responded to spring moisture in 

1991 and 1992 and has become established on the roadbed and the fill slopes of A and B seams. 

In particular, species seeded only in 1986 during the initial revegetation efforts have now 

appeared five, growing seasons later as immature plants. 

The establishment of any seeded plant species in the roadbed has been difficult even with 

repeated seeding, fertilizing, mulching and covering with netting. Now that some desirable 

vegetation is becoming established, we will avoid further disturbances on the roadbed. This 

would include the prohibition against bringing machinery onto the roadbed, either to alter 

waterbar outfalls or to aid in revegetation. 

The following sections describe plans to abate the two violations within the constraints given 

above. The first addresses the violation for erosion of road slopes and the second addresses 

seeding of disturbed areas associated with the road. 
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Erosion Control 

Hidden Valley Coal Company plans to abate the first violation by performing repair work on 

the outfall locations using non-mechanical, hand labor. A description of the repair work 

follows. 

First, the outfalls will be groomed or shaped within the confines of the existing gulleys by 

rearranging loose rock and slump features. Due to the nature of the unengineered fill in which 

these gulleys occur, the reshaping will not result in a uniform channel down the steep slope, but 

will provide the best possible "foundation" for further repairs. 

Next, small, porous check dams will be installed at frequent intervals along the outfall channels. 

These dams will be constructed of a fiber barrier using a product equivalent to the fiberdam 

material constructed by Synthetic Industries. The material is a flexible, moldable mass of fibers 

that, although irregular in shape, can be molded to fit within a non-uniform cross sectional area. 

It will be shaped to about a 1-foot thickness, with maximum height approximately two feet. The 

center of the dams will be lower than the edges, functioning as a spillway. The dams will be 

held in place with wooden or metal stakes. 

The function of these porous dams will be to reduce velocity of runoff in the outfall, causing 

deposition of sediments behind and within the fiber dams. Water will pass through the dams, 

as well as over the spillways; the porous nature of the dams will not block flow or set up 

conditions whereby forces against the dams are excessive. Allowing water to pass through the 

dams also reduces the chance of erosion around the edges of the dams, causing failure. Over 

time, sediments will eventually clog the dams. This, in combination with deposition behind the 

dams, will in effect, build back up the gulley floor to some reasonable elevation. The retention 

of the fine sediments will, in turn, allow greater moisture retention and these areas will have a 

greater opportunity for plant colonization. 
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These dams will be spaced closely down the channel, at a distance determined from field 

conditions. As needed, a synthetic fiber erosion matting may be laid in the channel between the 

check dams fo provide additional protection. 

The goal of the repair work is to enable development of a series of steps down the outfall, with 

the flat sections vegetated and the steep sections stabilized, 

Revegetation 

The revegetation techniques to answer the second violation will be limited to hand distribution 

methods only. The history of revegetation at Hidden Valley has shown that seedings only 

respond when sufficient moisture is available during the spring growing season. The use of 

mulching, netting and erosion blankets has not significantly altered the local environment 

conditions to foster plant growth. Thus, the revegetation attempts will utilize hand methods to 

increase moisture retention without severely damaging the surface of the steep slopes. 

The areas requested for seeding will be broadcast seeded with the included seed mixture. 

1. The sites requested for seeding and pitting will be done by broadcast seeding and pitting with 

a pulaski hand tool at the rate of one pit per square yard. 

2. The sites requested for seeding, pitting, mulching and netting will be broadcast seeding after 

pitting as described in #1. The use of mulch and netting has not been beneficial at Hidden 

Valley. 

3. The sites requested for seeding, pitting, mulching, crimping will not be revegetated. This 

site was seeded prior to the 1986 reclamation work, and through natural succession, is now 

progressing towards a natural colonized site. 
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The revegetation work will be accomplished in the fall, 1992 season when soil conditions permit. 

Those acceptable soil conditions defined as less than 10% snow cover, frost free in the upper 

six inches and is sufficiently dry in the upper six inches to not clod when worked. 

The following seed mixture and rates will be used: 

PLS 

Common Name 

Indian ricegrass 

Russian wildrye 

Ephraim crested wheat 

squirreltail 

yellow sweetclover 

fourwing saltbush 

shadscale 

winterfat 

Scientific Name 

Oryzopsis hymenoides 

Elymus junceus 

Agropyron cristatum 

Sitanion hystrix 

Melilotus officinalis 

Atriplex canescens 

Atriplex confertifolia 

Ceratoides lanata 

lbs/acre 

3 

3* 

3** 

1 

3 

3 

2 

3 

Total 21.0 

* exotic used in first mixture in 1986 

** exotic but an excellent soil binder and better suited for this site than other native seeds 

available 

This mixture varies from that listed in the Interim Plan. The species selection is based on what 

has grown and survived at Hidden Valley in the last five years. 
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State of Utah 
DEPARTMENT OF NATURAL RESOURCES 
DIVISION OF OIL, GAS AND MINING 

355 West North Temple 

3 Triad Center, Suite 350 

Salt Lake City, Utah 84180-1203 

801-538-5340 

November 17, 1992 

CERTIFIED MAIL 
Return Receipt Requested 
P 074 975 191 

FAXED 11-17-92 

Mr. Lee Edmonson 
CALMAT Company 
Properties Division 
1801 East University Drive 
Phoenix, Arizona 85034 

United States Corporation Company 
600 Deseret Plaza Building 
15 E. First South 
Salt Lake City, Utah 84111 

Dear MiftĴ &ifionson: 

Re: Response to Abatement Plan for NOV 91-26-8-1 and CO 92-26-1-
2, Hidden Valley Mine, Hidden Valley Coal Company, 
ACT/015/007, Folder #2, Emery County, Utah 

We have reviewed your submission dated October 29, 1992. 
Based on our phone conversation today, the Division is requesting 
that you submit additional information and plan amendments, as 
indicated below within 15 days of receipt of this letter. Work 
must be completed in the field within 30 days of, approval by the 
Division, unless the Division determines that field conditions 
justify a delay in implementation. Failure to meet either of 
these deadlines will reinstate the failure to abate" cessation 
order. 

There are two parts to the violation. Part one deals with 
erosion, part two deals with the failure to seed all disturbed 
areas. 

Norman R Bangerter 
Governor 

Dee C. Hansen 
Executive Director 

Dianne R Nielson, Ph.D. 
Division Director 

•n equal opportunity employer 
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Lee Edmonson 
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Part 1 of 2 

Nature of violation: 

(1) Failure to maintain diversions to be stable pursuant to 
Utah Admin. R. 645(614)-301-742.312.1. 

(2) Failure to minimize erosion to the extent possible 
pursuant to Utah Admin. R. 645(614)-301-742.113. 

Hidden Valley's abatement plan for part one of the violation 
does not adequately address how Hidden Valley will stabilize 
diversions and minimize erosion to the extent possible on the 
outslopes of the access roads as required by the pertinent 
regulations cited above. The information submitted for abatement 
does not comply with the currently approved plan and lacks 
sufficient detail. 

Part 2 of 2 

Nature of violation: 

(1) Failure to seed and revegetate all disturbed areas 
pursuant to Utah Admin. R. 645(614)-301-354. 

Hidden Valley's abatement plan for part two of the violation 
does not adequately address how Hidden Valley will seed and 
revegetate the disturbed areas as required by the pertinent 
regulation cited above. For example, the proposed revegetation 
plan does not clearly state where seeding will take place. The 
NOV requires that the following disturbed areas will be seeded 
and revegetated: (1) the access road; (2) the outslopes of the 
access road; and (3) the stream disturbed outslopes. The 
abatement plan also contains statements inconsistent with 
abatement of the violation such as at page three of the abatement 
plan: "The sites requested for seeding, pitting, mulching, 
crimping will not be revegetated." 

To be technically complete, Hidden Valley's plan must 
contain specific, detailed, and supported procedures for 
abatement of the violations which will bring the Hidden Valley 
mine into regulatory compliance. The submission should also 
demonstrate why the work being performed does not require 
restarting the bond clock. 

We also note that the abatement plan proposes to abate the 
violation by utilizing procedures or methods that are not 
contained in the approved reclamation plan. Hidden Valley must 
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Lee Edmonson 
November 17, 1992 

either act in accordance with the currently approved plan or 
provide an amendment to .the plan together with a justification as 
to why it is not prudent and feasible' to follow the approved 
plan. Any changes to the approved plan to abate either part of 
NOV 91-26-8-1 will be considered amendments and must be submitted 
to the Division in the proper format to amend the approved plan. 

Amendments should be in page format for inclusion in the 
Rulemaking Plan, and can be submitted in conjunction with the 
plan for abatement of the NOV. 

If you have any questions or want to discuss the proposed 
plan further, please contact me. 

Best regards, 

Dianne R. Nielson 
Director 

kak 
cc: P. Littig ^ 
cc by fax: Denise Dragoo 

Peter Stirba 
DN92-85 
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HIDDEN VALLEY COAL COMPANY 

PLAN FOR ABATEMENT 
OF 

NOTICE OF VIOLATION 
N91-26-8-2 

December 8, 1992 

Submitted by 

Hidden Valley Coal Company 
1801 University Drive 
Phoenix, AZ 85034 

Prepared by 

JBR Consultants Group 
8160 S. Highland Dr., A-4 

Sandy, UT 84093 



HIDDEN VALLEY COAL COMPANY 

NOV ABATEMENT PLAN 

Introduction 

The proposed plan is intended to satisfy two violations that 

were issued for the reclaimed Hidden Valley Mine under NOV N-91-26-

8-2 on November 20, 1991. The Hidden Valley site is owned and 

operated by Hidden Valley Coal Company. It is considered a 

difficult site to reclaim due to the inherent instability of the 

landscape and soils, and due to the erratic, scattered 

precipitation events that include intense convection storms. 

Significant plant growth can be short-lived, and erosion events 

from convection storms are characteristic of this terrain. 

Following several heavy precipitation events that caused 

erosion in the reclaimed areas, repairs were made to the site, 

using modifications of original reclamation techniques in some 

areas. This has provided some stability to the site considering 

the natural erosion rate in the area. The seeded vegetation 

responded well to spring moisture in 1991 and 1992. Perennial 

plants have become established on the roadbed and the A- and B-seam 

fill slopes, in spite of six years of drought in the region. In 

particular, species seeded only in 1986 during the initial 

revegetation efforts have now appeared five growing seasons later 

as immature plants. A recently completed vegetation survey 

(attached as an appendix to this report) provides evidence of 

vegetation success. 

The establishment of any seeded plant species in the roadbed 

has been difficult even with repeated seeding, fertilizing, 

mulching and covering with netting. Now that some desirable 

vegetation is becoming established, we will avoid further 

mechanical disturbances on the roadbed, either to alter water bar 

outfalls or to aid in revegetation. 
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The following sections describe plans to abate the two 

violations within the constraints given above. The first addresses 

the violation for erosion of road slopes and the second addresses 

seeding of disturbed areas associated with the road. Some of the 

procedures and methods proposed below differ from those described 

in the approved Hidden Valley Mine Reclamation Plan; a plan 

amendment has also been prepared. 

Erosion Control 

Hidden Valley Coal Company plans to abate the first violation 

by performing repair work on the water bars and the outfall 

locations using non-mechanical, hand labor. Use of equipment would 

not significantly increase the chances for success of the repairs. 

Even if equipment usage was considered acceptable from a re-

disturbance standpoint, the same type of structures would be 

proposed as are proposed below; equipment would simply allow more 

dirt and rock to be moved faster. However, given the nature of the 

slope to be worked, equipment would only be able to access the 

upper third of the outfalls in most instances; hand work would be 

required for the majority of the outfall lengths. The detriment to 

vegetation by bringing in equipment is not acceptable for the 

benefits gained. 

The proposed work will begin no later than April 1, 1993, and 

as soon as practical after approval has been obtained, materials 

have been received, and environmental conditions are acceptable. 

Conditions necessary for work to proceed are (1) no snow cover (for 

safety reasons it is not possible to work on the steep, unstable 

slope when snow is present), (2) ground not frozen such that 

digging is possible, and (3) moisture content such that fill slope 

materials are workable without forming clods It is planned that 

a two-person labor crew will be supervised by a designated 

professional in accomplishing the proposed work. Level of effort 

is anticipated to be approximately one month for the crew to 
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accomplish the repairs. Given the non-uniform conditions within 

and among water bars, and given the non-standard materials and 

techniques proposed, close technical supervision of the crew will 

be necessary. In addition, is it anticipated that a product 

representative of the proposed material will be onsite during the 

initial stages of the repair work to provide guidance. 

It is important to note that each of the water bar outfalls 

has eroded to a different level and configuration. At a given 

outfall, condition varies along the outfall length as well. In 

addition, particle size of the outfalls ranges from very fine 

textured clays up to large boulders and bedrock. Given the above, 

field fitting of the proposed structures will be essential to 

insure the greatest chance of success. The information provided 

below provides as much specificity as possible regarding dimensions 

and methods proposed. It is expected that the height, width, and 

thickness of structure will vary, as well as the distance between 

structures. 

Next, it is important to note that the proposed techniques are 

thought to provide the best possible chance of success given the 

inherent constraints of site topography, substrate and climate. 

The natural, undisturbed watersheds above the roadway contribute 

sediment-laden runoff to the disturbed area, as evidenced by 

deposition in the water bars* Consequently, some erosion and 

sediment contribution to the ephemeral channel at the base of the 

slope is a natural phenomenon. The proposed treatments are not 

expected to eliminate all erosion from the disturbed area, nor are 

they expected to prevent all sediment contribution to the ephemeral 

drainage. Instead, they are expected to provide a measure of 

stability such that erosion will be minimized to the extent 

possible. Every effort will be made to insure that structures are 

installed properly and maintained after installation. 
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A description of the repair work follows. 

First, the outfalls will be groomed or shaped within the 

confines of the existing gullies by rearranging loose rock and 

slump features. The side slopes of gullies - where steep, undercut 

or unstable - will be laid back to a gentler angle. Smaller 

boulders will be strategically placed within the gully, or will be 

removed. Larger boulders will be pried loose and rolled downhill 

where possible and desirable. Due to the nature of the 

unengineered fill in which these gullies occur, the reshaping will 

not result in a uniform channel down the steep slope, but will 

provide the best possible "foundation" for further repairs. 

Next, small, porous check dams will be installed at frequent 

intervals along the outfall channels. These dams will be 

constructed of a fiber barrier using a product equivalent to the 

fiberdam material constructed by Synthetic Industries. 

Manufacturer's recommendations (attached at the end of this report) 

for material installation will be followed. The material is a 

flexible, moldable mass of fibers that, although irregular in 

shape, can be molded to fit within a non-uniform cross sectional 

area. It will be shaped to about a one-foot thickness, with 

maximum height approximately two feet. The center of the dams will 

be lower than the edges and will function as a spillway. The dams 

will be held in place with 18- 24-inch long metal rebar stakes. A 

schematic cross section showing the check dam treatment follows 

this report. 

These dams will be spaced closely down the outfall; distance 

between dams will not be uniform, but is expected to range between 

approximately 5 - 1 5 feet. Generally, they will be spaced such 

that the downstream toe of a given dam will be at approximately the 

same elevation as the maximum potential elevation of sediments 

deposited behind the next dam downstream. The level to which 

sediments can be deposited above a dam is dependant upon the 
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spillway elevation, the gradient above the damf and particle size 

of the sediments. This level will not be known exactly; instead, 

visual estimation of dam location will be done using professional 

judgement. Presence of bedrock or large boulders will further 

affect spacing. 

Where feasible, a synthetic fiber erosion matting will be laid 

in the channel between the check dams to provide additional 

protection. In areas where large rock may preclude placement of 

matting, the rock itself will serve as protection. 

The function of these porous dams will be to reduce velocity 

of runoff in the outfall, causing deposition of sediments behind 

and within the fiber dams. Water will pass through the dams, as 

well as over the spillways; the porous nature of the dams will not 

block flow or set up conditions whereby forces against the dams are 

excessive. Allowing water to pass through the dams also reduces 

the chance of erosion around the edges of the dams, causing 

failure. Over time, sediments will eventually clog the dams. 

This, in combination with deposition behind the dams, will in 

effect, build back up the gully floor to some reasonable elevation. 

The retention of the fine sediments will, in turn, allow greater 

moisture retention and these areas will have a greater opportunity 

for plant colonization. The result will be a series of steps down 

the outfall, with the flat sections vegetated and the steep 

sections stabilized. 

In addition, a continuation of ongoing work on the water bars 

themselves will be done. Level of effort will be greater than in 

the past, in an attempt to maintain retention potential for 

sediments and runoff water. This work will entail removal of 

sediments deposited in the bars and construction or enlargement of 

substantial check dams perpendicular to the bars to serve as 

retention structures. 
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Monitoring and Maintenance, In order to insure that erosion 

is minimized, each structure will be inspected periodically to 

insure proper functioning. During the regular inspection period of 

April through October, structures will be examined a minimum of 

once per month during the regular monthly site visit. In addition, 

they will be inspected after weather patterns indicate that 

substantial runoff may have occurred at the site. Any needed 

maintenance or repairs to the structures will be done within one 

calendar month following the identification of a problem. In 

addition, a photographic record will be kept to track outfall 

condition and to identify trends toward stabilization. 

Revegetation 

The revegetation techniques to answer the second violation 

will be limited to hand distribution methods only. The history of 

revegetation at Hidden Valley has shown that seedings only respond 

when sufficient moisture is available during the spring growing 

season. The use of mulching, netting and erosion blankets has not 

significantly altered the local environment conditions to foster 

plant growth. Thus, the revegetation attempts will utilize hand 

methods to increase moisture retention without severely damaging 

the surface of the steep slopes. 

The areas to be seeded are: the access road which has 

previously been seeded three times; road fill slopes; and stream 

buffer zone slopes. The road upslopes will not be seeded. All 

seeding will be done using hand broadcast methods with the included 

seed mixture. On the access road - where total vegetation cover 

has recently been measured at 29 percent, and total perennial cover 

at 6 percent - the surface crust will be disturbed and seed will be 

broadcast in selected bare areas. Where substrate conditions allow 

on the remaining areas (road fill and buffer zone), pitting with a 

pulaski hand tool at the rate of one pit per square yard will be 

done prior to broadcast seeding. 
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The revegetation work will be accomplished when soil 

conditions permit. Those acceptable soil conditions are defined as 

less than 10 percent snow cover, frost free in the upper six 

inches, and sufficiently dry in the upper six inches to not clod 

when worked. If conditions do not permit seeding by February 1, 

1993, an alternative seed mix to that listed below will be 

submitted for Division approval. 

The following seed mixture and rates will be used: 

PLS 

Common Name 

Indian ricegrass 

Russian wildrye 

Ephraim crested wheat 

squirreltail 

yellow sweetclover 

fourwing saltbush 

shadscale 

winterfat 

Palmer's penstemon 

Castle Valley saltbush 

buckwheat 

Scientific Name 

Oryzopsis hymenoides 

Elymus junceus 

Agropyron cristaturn 

Sitanion hystrix 

Melilotus officinalis 

Atriplex canescens 

Atriplex confertifolia 

Ceratoides lanata 

Penstemon palmeri 

Atriplex gardneri 
var cuneata 

Eriogonum corymbosum 

lbs/acre 

3 

3* 

3** 

1 

3 

3 

2 

3 

2 

2 

0.5 

Total 25.5 

* exotic used in first mixture in 1986 

** exotic but an excellent soil binder and better suited for this 

site than other native seeds available 

This mixture varies from that listed in the Interim Plan. The 

species selection is based on what has grown and survived at Hidden 

Valley in the last five years. 

Monoainmonium phosphate fertilizer will be spread at a rate of 

242 lbs/acre on all of the areas to be reseeded. 
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WILLIAM R. RICHARDS #4398 
THOMAS A. MITCHELL #3737 
Attorneys for 
Division of Oil, Gas and Mining 
355 West North Temple 
#3 Triad, Suite 350 
Salt Lake City, Utah 84180 
Telephone: (801) 538-5340 

IN THE UTAH COURT OF APPEALS 

HIDDEN VALLEY COAL COMPANY, 

Plaintiff and Appellant, 

v. 

the UTAH BOARD OF OIL, GAS AND 
MINING and the UTAH DIVISION 
OF OIL, GAS AND MINING, 

Defendants and Appellees. 

AFFIDAVIT OF WILLIAM 
MALENCIK 

Case No. 930073-CA 

The undersigned, William Malencik, being duly sworn under 

oath, deposes and states as follows: 

1. I am a Reclamation Specialist with the Utah Division of 

Oil, Gas and Mining. 

2. I have worked in the field of resource conservation 

management and mine reclamation for over 40 years. 

3. I graduated from Utah State University with a degree in 

forestry and a minor in range management. 

4. Prior to college, I worked two years in a coal mine. 



5. After college I worked for the United States Bureau of 

Land Management ("BLM"). I was a staff specialist and district 

manager with the BLM in the State of Colorado. My duties 

involved work in the forestry program, the soil and watershed 

program, the range improvement program, the weed control program, 

and the range management program. 

6. In Nevada I was employed as staff specialist to the 

Nevada State Director of the BLM for six Nevada districts 

involving about 49 million acres of public land. In that 

capacity, I was involved in the watershed program, the range 

improvement program, and the weed control program. 

7. I was subsequently promoted to Chief of the Planning 

and Environmental Coordinating staff. Thereafter, I was promoted 

to the Division of Technical Services. Finally, I was promoted 

to Associate State Director of the Nevada BLM. 

8. I became employed with the Utah Division of Oil, Gas 

and Mining in 1987 as a reclamation specialist. I was 

subsequently promoted to lead inspector. 

9. I was the inspector who wrote Notice of Violation 91-

26-8-2 ("NOV") on November 20, 1991, which forms the basis of 

this legal action. 

10. The NOV has two parts. In general, part one of the NOV 

was written because Hidden Valley failed to minimize erosion and 

maintain diversions as required by the Utah Coal Statute and its 

accompanying regulations. Specifically, part one of the 

violation was written because in the construction and reclamation 
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of the Hidden Valley Mine access road, Hidden Valley failed to 

adequately protect the area disturbed by the road. Hidden Valley 

constructed the access road by using a cut/slope construction 

method. By doing so, Hidden Valley changed the natural drainage, 

and created an unstable, uncompacted steep outslope from the 

natural terrain. Furthermore, the road as constructed 

concentrates the runoff and discharge from the road onto the 

inadequately protected outslope. 

11. The effect of Hidden Valley's construction activities 

was to cause unlawful erosion at three specific areas on the 

outslope (referred to as gullies one, two, and three). 

12. Gully one is approximately 26 inches deep, 58 inches 

wide, and 19 feet long. 

13. Gully two is approximately 57 inches deep, 82 inches 

wide and about 50 feet long. 

14. Gully three is approximately 54 inches deep, 79 inches 

long, and about 50 feet long. 

15. All three gullies are continuing to erode. 

16. Erosion is an ongoing process. Unless steps are taken 

to minimize erosion at the Hidden Valley Mine site, as required 

by Utah Statute, the following will happen: 

(a) Uncontrolled runoff off the access road will continue. 

(b) This uncontrolled runoff in turn will cause the gullies 

to continue to erode, which will result in the deepening and 

widening of the erosion channels. 
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(c) This uncontrolled erosion will cause the loss of soil 

which is essential to allow the revegetation of the outslopes. 

(d) Uncontrolled erosion will further allow the deposition 

of sediment into Ivie Creek which is a tributary of the Colorado 

River Drainage System. 

(e) The continued failure to control erosion at the mine 

site will result in the loss of site productivity and its ability 

to be reclaimed in accordance with the requirements of the Utah 

Coal Statute. 

22. Part II of the NOV was written because Hidden Valley 

failed to seed the outslopes of the access road and several pad 

areas at the mine site. The Utah Statute and regulations require 

that areas disturbed by coal mining activities be revegetated to 

be consistent with the vegetation of the surrounding natural 

terrain. 

23. Hidden Valley has not seeded the outslopes of the 

access road and pad areas at the mine. 

25. If seeding does not take place this spring of 1993, the 

following will happen: 

(a) The site will lose productivity and the ability to be 

revegetated. 

(b) The outslopes will lose soil through sheet, rill and 

gully erosion over all the outslopes of the disturbed areas at 

the Hidden Valley Mine site. 

(c) The outslopes will be invaded by undesirable weeds such 

as halogeton, which is poisonous to livestock and will further 
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inhibit the ability of the site to be revegetated by desirable 

plant species. 

w* DATED this KJ day of March, 1993. 

WILLIAM MALENCIK 
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STATE OF UTAH 

COUNTY OF SALT LAKE 
ss. 

) 

I, William Malencik, being first duly sworn, hereby state 

that I have read the foregoing AFFIDAVIT OF WILLIAM MALENCIK and 

that the same is true to the best of my knowledge, information 

and belief. 

%Z&40L 
WILLIAM MALENCIK 

Subscribed and sworn to before me this /(* ^ day of 

March, 1993. 

r •OTAHY PUBUC A 

JANICE t 8R0WN 
141 £*'. V545 Scu3l 

toidy.UT 84070 

Mv Commission Explm 
Augusts, 1994 

STATE OF UTAH 

^7. icxc***-*^ 
PUBLIC 
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WILLIAM R. RICHARDS #4398 
THOMAS A. MITCHELL #3737 
Attorneys for 
Division of Oil, Gas and Mining 
355 West North Temple 
#3 Triad, Suite 350 
Salt Lake City, Utah 84180 
Telephone: (801) 538-5340 

IN THE UTAH COURT OF APPEALS 

HIDDEN VALLEY COAL COMPANY, 

Plaintiff and Appellant, 

v. 

the UTAH BOARD OF OIL, GAS AND 
MINING and the UTAH DIVISION 
OF OIL, GAS AND MINING, 

Defendants and Appellees. 

AFFIDAVIT OF SUSAN WHITE 

Case No. 930073-CA 

The undersigned, Susan White, being duly sworn under oath, 

deposes and states as follows: 

1. I am a Reclamation Biologist with the Utah Division of 

Oil, Gas and Mining. 

2. I graduated from Brigham Young University with a 

masters degree in Range & Wildlife Management. 

3. I have worked as a Reclamation Biologist for 

approximately 13 years. 



4. My duties at the Division include: Reviewing permits 

for adequacy of biological data and making findings of 

reclamation feasibility to ensure sound revegetation practices to 

restore the post-mining land use of land subject to Utah's coal 

reclamation laws. I also conduct field surveys to verify that 

biological information and activities meet the Utah Coal Program 

requirements. 

5. I am the Reclamation Biologist assigned to the Hidden 

Valley Mine located in Emery County. 

6. In that capacity, I have visited the Hidden Valley Mine 

approximately 15 times. My most recent visit was on March 11, 

1993. 

7. As a general rule, seeding to revegetate a mine site 

must take place in late fall or early spring. The Interagency 

Forage and Conservation Planting Guide for Utah, which is an 

authoritative source on which professional land managers rely, 

provides: 

ESTABLISHING AND MANAGING SEEDING 

TIME OF SEEDING. 

On rangelands, seed only when there will be enough moisture 
to assure seeding establishment. This will generally be in 
the early spring or late fall. Seed early enough in the 
spring to take advantage of moisture and cool temperatures. 
Spring seedings are often unsuccessful because seeding is 
delayed by excess moisture which often means that by the 
time equipment can be used on the sites it is too late for 
optimum germination and establishment. 

8. Due to the exceptional amount of water the Hidden 

Valley Mine site has received this winter, it is my opinion that 

the optimal time for seeding will occur at the mine site within 

the next week. As the last remaining snow melts from the 
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outslopes of the access roads, there may be sufficient moisture 

which in conjunction with other climatic conditions will 

significantly increase the potential for seed germination and 

subsequent vegetation establishment. 

9. Timing, however, is critical. In other words, Hidden 

Valley has a very small window of opportunity with regards to 

seeding. 

10. Due to increasing temperatures at the mine, the 

moisture content in the soil will be optimum for seeding for a 

very short time. 

11. If seeding does not take place prior to the depletion 

of the soil moisture build-up, the chance of successful 

revegetation will be significantly reduced. 

12. If seeding does not take place during this window of 

opportunity, the next beneficial time for seeding will be in the 

fall of 1993. 

13. If seeding is not done this spring: 

(a) On site soil moisture condition as seen in fall 

1992, and winter of 1993, may not reoccur again for several 

years. 

(b) The site will lose productivity and the ability to 

be revegetated; 

(c) The outslopes of the access road will lose top 

soil through sleet, rill and gully erosion; and 
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(d) The outslopes will be invaded by undesirable weeds 

such as, halogeton, which is poisonous to livestock and will 

further inhibit the ability of the site to be revegetated by 

desirable plant species and return to its post-mining utility. 

DATED this //* day of March, 1993. 

/SUSAN WHITE 
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STATE OF UTAH 

COUNTY OF SALT LAKE 
ss. 

) 

I, Susan White, being first duly sworn, hereby state that I 

have read the foregoing AFFIDAVIT OF SUSAN WHITE and that the 

same is true to the best of my knowledge, information and belief. 

SUSAN WHITE 

Subscribed and sworn to before me this /£ day of 

March, 1993. 

NOTARY PU3UC 

241 & . . *>b.. t ' i 
Sandy, UT84C/0 

|fr Commission Expin* 
August 3.1994 

STATE tf UTAH 

Y PUBLIC 
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IN THE UNITED STATES DISTRICT COURT FOR THE 
NORTHER* DISTRICT OF ALABAMA 

SOUTHER* DIVISION 

UNITED STATES OF AMERICA, ) 

PLAINTIFF, ) 

VS. ) CV-89-H-343-S 

) 
HAJ*TSELLE MINING CORPORATION 
and C. MACK BRAMLETT, 

DEFENDANT. ) 

FINAL ORDER GRANTING PERMANENT INJUNCTION 

In a c c o r d a n c e w i t h the Memorandum of Dec i s ion e n t e r e d t h i s 

day, i t i s h e r e b y 

ORDERED, ADJUDGED anc DECREED t h a t t h e p l a i n t i f f ' s motion 

for summary judgment i s GRANTED. D e f e n d a n t s a r e ORDERED t o 

perfonr t h e r e m e d i a l a c t i o n s r e q u i r e d by t h e duly i s s u e d n o t i c e s 

of v i o l a t i o n and c e s s a t i o n o r d e r made t h e s u b j e c t of t h i s l awsu i t 

within 18C days from t h e d a t e of t h i s c o u r t ' s o r d e r , s a i d 

remedial a c t i o n t o conform w i t h t he a p p l i c a b l e r e g u l a t i o n s and t c 

be performed t o t h e r e a s o n a b l e s a t i s f a c t i o n of an a u t h o r i z e d 

r e p r e s e n t a t i v e of t h e S e c r e t a r y of t h e I n t e r i o r . Defendants a r e 

permanent ly ENJOINED from c o n d u c t i n g any f u r t h e r s u r f a c e coa l 

mining a c t i v i t i e s u n t i l such r e m e d i a l a c t i o n i s comple ted ; in 

a d d i t i o n d e f e n d a n t s a r e pe rmanen t ly ENJOINED from committ ing t h e 

same or s i m i l a r v i o l a t i o n s of t h e S u r f a c e Mining Con t ro l and 

Reclamation Act of 1977 , 30 U .S .C . § 1 2 . 1 e t s e ^ . , and i t s 

implementing r e g u l a t i o n s , and from f a i l i n g t o comply wi th o r d e r s 

issued by a u t h o r i z e d r e p r e s e n t a t i v e s of t h e S e c r e t a r y . 

N o t w i t h s t a n d i n g t h e f i n a l n a t u r e o f t h i s o r d e r , t h e c o u r t 



reta ins j u r i s d i c t i o n of th i s matter for the l imited purpose of 

enforcinc the injunctive r e l i e f s e t forth herein. 

Costs are taxed against the defendants. 

DONE t h i s gL ~ day of September, 1990. 

1TED STATES DISTRICT JUDGE 
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IK THE UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF AI-ABAMA 

SOUTHER* DIVISIOK 

UNITED STATES OF AMERICA, J 

PIAINTIFF, ) 

VS. 
) CV-89-H-343-S 

KARTSEUX MINING CORPORATION 
and J . MACK. BRAMLETT, ) 

DEFENDANTS. ) 

MEMORANDUM OF DECISION 

This cause came on f o r h e a r i n g a t a s chedu l ed motion docke t 

he ld September 14. 1590 i n Birmingham, Alabama, a t which time t h e 

c o u r t c o n s i d e r e d t h e g o v e r n m e n t ' s motion fo r s u g a r y judgment 

f i l e d August 13, 199C and ceened submit ted in accordance with t h e 

c o u r t ' s o r d e r da t ed Augus t 1<, 199C. Having c o n s i d e r e d the 

b r i e f s of counsel f o r b o t h s i d e s and t h e v e r i f i e d m a t e r i a l 

p r e sen t ed in s u p p o r t of and i n o p p o s i t i o n t c t h e motion for 

summary judgment , t h e c o u r t i s of the o p i n i o n t h a t t h e r e i s no 

genuine i s s u e as t o any m a t e r i a l fact and t h a t t h e government i s 

e n t i t l e d t o judgment a s a m a t t e r of l a v . 

The Uni ted S t a t e s i n s t i t u t e d t h i s a c t i o n a g a i n s t defendants 

K a r t s e l l e Mining C o r p o r a t i o n ( - K a r t s e l l e - ) and J . Mac* Bramlet t 

( • B r a m l e t t - ) p u r s u a n t t o t h e Surface Mining C o n t r o l and 

Reclamation Act of 1 9 7 7 , 30 U . S . C . S§ 1201 e t s e g . ( h e r e i n a f t e r 

" t h e A c t ' o r -SMCRA*) . The ^ o ^ g y 1 * s e e k s an i n j u n c t i o n 

r - r < r < n q d e f e n d a n t s t o r e c l a i m a s u r f a c e mining s i t e pe rmi t t ed 

r r 7 ^ m i n e d ~ b T d e f e n d a n t K a r t s e l l e and s u b s e q u e n t l y abandoned 

wi thou t f i l i a t e r e c l a m a t i o n ; i t a l so s e e k s t o e n j o i n defendants 



f r o j r c o n ) f f i t t ino further v i o l a t i o n s of the Act, in addi t ion , tne 

government a l l eges that defendant Bramlett vas the 'agent* of 

K^T^nTTuTIuant to 30 E.S.C. jJi'HC. and that he i s 

therefore So int lv jr^severanvL_Ui>h> alonr viTh_the__corporation 

Vg__th«_ reclamation process. Defendants raise the s t a t u t e of 

l imitations and res judicata as defenses to the government's 

a l legat ions, and they contend that Bramlett is not an agent of 

Hartselle as that t ent i s defined in Section 1271(c) of the Act. 

The following fac t s are undisputed. Bartselle i s wholly 

owned by another corporation, Continental Sales, Inc. Fifty 

percent of the stocX of Continental Sales i s owned by Donald 

Kartin; the rest i s owned in equal shares by defendant Bramlett 

and his wife." Def endant__Bramlett was at a l l relevant times the 

president of both Continental Sales and Far+sHlf and served as a 

director of both companies. 

In August of 1979 the s t a t e of Alabama, through the Alabama 

Surface. Mining Commission, issued penr.it nusfcer P-2124 to 

Hartselle empowering i t t c surface irine for coal in Jefferson 

County, Alabama. Hartse l le conducted surface mining pursuant t o 

the permit in 1975 and 1980. Federal inspectors subsequently 

issued a not ice of v io la t i on and cessation order to Bart se l l e for 

violation of the Act; the v i o l a t i o n s committed, as described in 

the orders, include fa i lure t o pass a l l drainage from the 

disturbed area through a sediment pond and failure t o reclaim the 

area in a timely manner. The Alabama Kegulatory Authority__has_ 

undertaken l imited reclamation a c t i v i t i e s JM the mine s i t e in 

question as a r ^ u l t of bond forfe i ture; however, regulatory 
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- - ^ T ^ ^ n c th. q - t l o T . * »9.no- which the p .r tL . 

_ . , . ; . « - «-*»•. — — * » «• —: *• r r t 

w t , i „ t c o n s i - vh.th.r re , , - i - t . or th. -appLe. U 

„.ith.r eet.ns. is . „ > » « « . . m h o u o h J ? ? i * r f a n t f J f ^ t o 

t h e - ^ r n s ^ h ^ ^ 

^ — — — J J ^ - J ^ ^ ^ ^ ferth in . n ^ ^ ^ 

i - ^ J £ ^ _ J i m £ S , C.X. HO. ,-M-lW <«.»• Tenn. « , « . 

„ „ , . ttl. court Unas that a civil P - U i - J - 9 - * » « — * 
• «^-.««iarilv bar a later enforcement tc Section 126S does not necessarily ba. 

~ **~~ n i w c \ X« vas the case in to co»o.: reclamation under Sectjon »71<c). 

Vilso/. th. 9 - r n s e r , . 1 1 . , . . that the violations, upor. which 

^ o r suit «o. p . n . l t i « v . . * . - - the instant suit ,or 

. . relief i« oredicat.c. continued unabated »t th. t i « 
in-iunctive relit: J- •"• 
t„. ccoiaint was med. .^ssss^^^-SUsaS-iLSSL 
continue,, th. pr.Wous ^ e n t J s ^ , *ar * " S J S S S B ^ 

s 2 ^ u s a f i r ^ J i 3 t i 2 n S i ^ e r ^ ^ »«» »•«• »»• " 8 

' " " p e n d a n t s a l s o ^ U e a e ^ i t h ^ u t ^ r ^ ^ 

s u i t T T K T r ^ ^ T ^ U c a b l e j t a t u ^ ^ » 

p l a l n ^ 7 7 o i n t . a out in i t . E e ^ a ^ T 7 H e 7 i n response to 

pendants' earlier motion to dismiss, the SHO* doe, not 
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iress. 

pTe^rit>t-™y-lii?ftetionsrP*ri<><i^^ 

a5lTWr-a^*r- 5ecti61FU71Tc}.} i ^ J , f f g S l f l g E 

M Y _creaU a right of a c t i o n without r e s t r i c t i n g t h r t t a t v i t h i n v 

vhich that right M y be exercised.1 rn-ridenta^ l.jft Insurance pp. 

v . EE0C, 4 32 U.S. 355, 367 (1977). There i s i«-tyid«ncr-that 

Congress intended one of i t s independent, general s tatutes of 

limitations t c apply, and the court f a i l s to find that i . p l i e d 

absorption of a state s ta tu te of I m i t a t i o n s would be cons is tent 

with the underlying p o l i c i e s of the federal statute . Defendants-

a r g e n t that this act ion i s t i*e-barred i s . therefore, without 

merit. 

The record indicates that the defendants herein *ade no 

effort to pursue or contest the notice of v iolat ion and cessat ion 

order through appropriate administrat ive channels. This fa i lure 

tc pursue administrative review precludes theE fro* contest. 

the facts of the v io la t ion anc the v a l i d i t y of those actions in a 

subsequent judicial proceeding t c enforce the administrative 

direct ives . , ^ ' ^ coal ^ ^ v - c l a r * ' 7 5 5 T'2d llA2' 1 1 4 5 

(4th Cir. 1985)• 

The sole regaining i s sue i s whether defendant Bramlett was 

j L l l i ^ x J h i ^ T - " * * e f H a r t s e l l e anT therefore can be held~ 

jointly and severally respons ib le for the company's reclamation 

obligations. Based on f a c t s which are not in dispute, the court 

"TindTthat Bramlett was in f a c t an ' a g e n t ' as that t e r . has been 

defined by relevant case law. TheJ5MCRA provides that the 

federal government may sue for appropriate re l ie f 'whenever ta) 

permittee or h i s agent . . . v i o l a t e s or f a i l s or refuses to 
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ilfcraSOfrfei: nrra-trmmm^9^; $ 1 2 7 1 ( c ) . T . 
this chapter. • • • ^ _ ^ 

•agent.- and court , addressing t h . i w u . h . v . adopt* U». 

d . f i n i t i o n t h . t . P P « » in t h . f . d . r . ; « > « S . f . ty .nd B « m Act . 

.J-W77.J" e.s.c. H »»' £1 £««• '""'*' " ^ v. rem. •« 
T.H iii. w* <«b c i r - 1 9 M ) : !'niT^ st,t«s v piy rort t°ti 

c ^ . 6 9 2 F . 2 d 4 « . 43S-4C («th Cir. 19S2). Th. Mine Safety .nd 

Health Act de f ine . ' . , « « ' « ' " V P « « o n charged with 

responsibil ity for the operation of .11 or . pert of . coal or 

other - i n . or t h . supervision of t h . miners i , . Co.! or other 

mine.- 30 C.S.C. J 802(e ) . 

counsel for defendants argues t h . t Braml.tt c.nnot be « 

went because M* Tory requires ons i t e involvement which 

admitted* does no-, e x i s t in t h i s case . Th« court does r,-

th . cas . as incorporating such . requirement. In B.U Tor* the 

court defined ' . c e n t - to include ' . . . t h a t person charged with the 

responsibil ity for protecting s o c i e t y and t h . environment from 

the adverse e f f e c t s of t h . surface mining operation and 

Particularly charged with . f f . c t u . t i n , compliance with 

environmental performance standards during t h . cours . of the 

permittee's mining operat ion . - E U J S X i . « « TM at 440. Th. 

court noted several factors t h a t , when taken together, define 

corporate agency for the purposes of assess ing individual 

l i a b i l i t y pursuant t o Sect ion 1271(c) : 1) whether the subject 

individual assumed the r e s p o n s i b i l i t y that the operation would be 

conducted in compliance with the Act ' s reclamation provisions: 3) 

s 
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whether the individual owned or supplied the a s s e t s that enabled 

the U . i « operation t o conduct i t s business; and », whether the 

individual, through h i s ac t ions or. behalf of the corporation as 

SM~RA representative and as provider of the means of production, 

created the imminent dancer that precipitated the issuance of 

notices of v io la t ions and ce s sa t ion orders. 1A. 

in &en. the court followed P;x For* and expanded the 

concept of corporate agency t o include consideration of the 

fol lovino factors: 1) whether the individual signed the per . i t 

a nd p e r . i t applications or. behalf of the corporation; 2) whether 

the individual was the corporate representative as t o the mining 

operation; 3) whether the individual discussed statutory 

reclamation obl igat ions with the state or federal permitting 

agency; 4) whether the individual obtained the performance bond; 

a n c 5 . whether the individual read and agrees to comply vith 

permitting and reclamation obl igat ions or which the permit was 

conditioned. Peer*. 862 F.2c at 565. 

Bramlett attempts to d i s t ingu i sh h i s s i tuat ion by pointing 

e u t that he "deTegated 'au^h"or7ty over the mining operation to a' 

third person h ^ r e d _ ^ o r J h i l _ P i ^ ^ 

h i m s e U j n ^ h ^ a x ^ o z d a y . operations of the mine, that he seldom 

ve^TTlhT^ 
a t vni^H-0*!*^ V a S i S S U e d a n d J g S ^ * a t i ° n d i s c u s s e d - ' 

r ^ ^ T ^ Z ^ i r ^ s . Bramlett a l so a l l eges that he 

received no compensation from Hartsel le or i t s parent 

corporation, that h i s f inanc ia l involvement in the permittee was 
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•remote.' »»« t n . t h i s . b i l i t y to »ct « president «>« H . r t s . U . 

v , s conditioned upon the epprov.l ol fellow owner .nd director 

Donaic Kartin. 

Th« c o u r t n n d s defendants' arguments tc bej^npersuasive 

9 i ver: . T T ^ m r ^ r ^ j i ^ ^ _ M a n 6 ^ " ^ u ^ s T a n d ^ 

p o i i c ^ L ^ ^ r 7 T h e .fact r e n i n s that Bramlett vas_the 

p ^ i d e n t of both Hart se l l e and i t 1 2 a i ent_corporat ion , he served ^ 

a s a ^ r e c t o r o^Jthe permittee , he signed t h e j p p l i c a t i o n for the 

» i n i ^ p ^ T ^ ^ ^ performance bond 

en^b7in7Tn~e C orpo^tio i L 3g--£g^eD£t . mining a c t i v i t i e s , and he 

attendee the August 2 ^ J 9 7 S j > e e t i n q with representatives from 

t n r " - - r ^ ^ r i u r f j > c ^ t i a e -

environmental p r o t e ^ t ^ j n d _ r e c l a c t i o n obliga_tionsjwere 

discussed. Given Bramlett's position, h i s financial interest in 

L U ~ t ^ i n " ' ^ his actual involvement in the~??^^s-T.ece-

to in i t ia te the_subject mininc a c t i v i t i e s , he clearly f a l l s 

vithir. ?eerv's expanded de f in i t ion of 'agent .* 

Kcreover, t h i s case i s dist inguishable fror £ix_Fork, in 

vhich the court found that the president and majority shareholder 

-delegated- h i s r e s p o n s i b i l i t i e s under the Act to his father, 

thereby rendering him the -agent- for purposes of Section 

1271(c). in nix Fork the agent , Mr. Hiece, owned the corporation 

which in turn owned the mining equipment and performed the mining 

operations on the s i t e in quest ion. Hiece was the guarantor on a 

bank promissory note to Dix Fork and was t o receive coal that was 

'faced up- in return for the Dix Fork's use of h is equipment. Ke 

spoke with ons i te inspectors regarding potent ial violations and 
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was present a t a l l a d m i n i s t r a t i v e proceedings as spokesman for 

D;x For): and "manifested i n d i c i a of actual ownership." Dix Fork, 

6S2 F.2d a t 441 . 

The record f a i l s t c show that such a "quasi -symbiot ic 

r e l a t i o n s h i p " i s present in t h i s case . While H a r t s e l l e may have 

hired Mr. Limbaugh as super in tendent of i t s mining o p e r a t i o n s , 

there i s nc ev idence that Liinbaugh had the f inanc ia l involvement 

or e x h i b i t e d the "apparent a u t h o r i t y " of Niece. In t h i s case 

Bramlett cannot use the h i r i n g of Limabaugh as a s h i e l d , for the 

evidence s h o v s t h a t he r e t a i n e d s u f f i c i e n t control # au thor i ty and 

involvement t c rega in the a g e n t of the corporation f o r the 

purposes of S e c t i o n 1 2 7 1 ( c ) . Given h i s p o s i t i o n and involvement 

Bramlett had an o b l i g a t i o n t c educate himself about t h e mining 

operation and r e l e v a n t r e g u l a t i o n s ; to hold otherwise would 

encourage c i r c u r v e n t i c r . cf t h e Act. 

Ir. SUIT., as a matter cf l a v neither the s t a t u t e of 

l i m i t a t i o n s ncr r e s jud ica ta b a r s the ins tant a c t i o n , and both 

Kart se l l e and B r a r l e t t are j o i n t l y and s e v e r a l l y l i a b l e for 

reclamation o b l i g a t i o n s pursuant t c Sect ion 1271(c ) . The 

p l a i n t i f f ' s motion for summary judgment incorporat ing a request 

for i n j u n c t i v e r e l i e f i s due t o be granted; a s epara te order 

conforming t o t h i s menorandur. s h a l l be entered contemporaneously 

herewith . w 

DONE t h i s C*»^ day o f September, 1990. 

l-NITED STATES DISTRICT JUDGE 
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United States Department of the Interior 

OFFICE OF HEARINGS AND APPEALS 

Hearings Division 
6432 Federal Building 

Salt Lake City, Utah 84138 
(Phone: 801-524-5344) 

M a r c h 2 7 , 1 9 9 2 

PACIFICORPf dba PACIFICORP 
ELECTRIC OPERATIONS, UTAH 
POWER AND LIGHT COMPANY, and 
ENERGY WEST MINING COMPANY, 

Applicant 

v. 

OFFICE OF SURFACE MINING 
RECLAMATION AND ENFORCEMENT 

Respondent 

DIVISION OF OIL, GAS AND 
MINING, STATE OF UTAH, 

Intervenor 

Docket No. DV 91-5-R 

Application for Review 

Notice of Violation 
No. 91-02-246-1 

DECISION 

Statement of the Case 

On November 30 , 1990 , t h e Off ice of Surface Mining 
Reclamation and Enforcement (OSM) issued Ten-Day Notice 
No. X-90-02-244-06 TV1 (TDN) to the Division of Oi l , Gas 
and Mining, S t a t e of Utah (Division) requesting that the 
Division t a k e enforcement ac t i on aga ins t Utah Power and 
Light Company (UP&L), the permittee of a coal mine known as 
the "Deer Creek Mine" located in Emery County, Utah, for 
a l l e g e d l y f a i l i n g to comply with the requirements of Utah 
Administrative Rule (UAR) 614-303-300, which s t a t e s : 

No t r ans f e r , assignment, or sale of r ights granted 
by a permit w i l l be made without the prior written 
approval of the Division. (Emphasis added.) 

This Rule i s p a r t of Utah ' s permanent regulatory program 
(State program) approved by the Secretary of the In te r io r , 
the a d m i n i s t r a t i o n of which i s subjec t to OSMfs federal 
oversight au thor i ty . The TDN was based upon the a l leged 
fact t ha t an unapproved t ransfer of the permit for the Deer 
Creek Mine occurred by v i r tue of a merger of Pacificorp, a 
Maine corporat ion, and UP&L, a Utah corporation to which the 



permit had been issued pr ior to the merger. These corpora­
t i o n s formed a surv iv ing Oregon c o r p o r a t i o n , P a c i f i C o r p , 
which now does b u s i n e s s i n t h e S t a t e of Utah under the 
assumed names: "Pacif icorp E l e c t r i c Operations" (PEO) and 
"Utah Power and Light Company".1 

A f t e r t h e D i v i s i o n determined t h a t no v i o l a t i o n of the 
State program had occurred, OSM decided that the D i v i s i o n ' s 
determination was arb i trary and capric ious . Consequently, 
on January 29, 1991, OSM issued Notice of Vio lat ion No. 91-
0 2 - 2 4 6 - 1 (NOV) t o UP&L and Energy West Mining Company 
(Energy West), as permittee and operator, r e s p e c t i v e l y , of 
the Deer Creek Mine, for a l l e g e d l y f a i l i n g to comply wi th 
UAR 614-303-300 . On March 11 , 1991, PacifiCorp f i l e d the 
i n s t a n t A p p l i c a t i o n f o r Review 2 of the NOV, r a i s i n g a 
s t a t u t e of l i m i t a t i o n s defense and claiming that no transfer 
of any permit r i g h t s had occurred as a r e s u l t of the merger. 

On May 1, 1991, the D i v i s i o n f s Pe t i t i on to Intervene in t h i s 
case was granted. An ev ident iary hearing was then scheduled 
for December 9, 1991. 

On December 5 , 1 9 9 1 , t h e p a r t i e s f i l e d a St ipulat ion of 
Undisputed Facts ( S t i p u l a t i o n ) . The next day p e t i t i o n e r 
f i l e d a Motion t o Vacate Hearing and Notice of Intent t o 
Submit J o i n t (Cross) Motions for Summary Judgment and 
B r i e f i n g S c h e d u l e . S h o r t l y t h e r e a f t e r , on December 9 , 
1991, an Order was e n t e r e d v a c a t i n g the hear ing in t h i s 
m a t t e r and s e t t i n g a s c h e d u l e for the f i l i n g of c r o s s 
motions for summary judgment, b r i e f s in support t h e r e o f , 
responses t o the motions, and proposed f indings of fac t and 
conc lus ions of law. The p a r t i e s have now submitted t h e s e 
v a r i o u s f i l i n g s i n support of t h e i r respect ive p o s i t i o n s . 
To the ex tent proposed f ind ings of fac t and conclusions of 
law are c o n s i s t e n t w i t h t h o s e entered h e r e i n , they are 
accepted; to the extent they are not so cons i s t en t , they are 
r e j e c t e d . J u r i s d i c t i o n i s not at i s s u e . 

1 Because "PacifiCorp E l e c t r i c Operations" and "Utah 
Power and L i g h t Company" are admi t t ed ly assumed names, 
P a c i f i C o r p , PEO, and Utah Power and Light Company are one 
and t h e same e n t i t y . A l s o , by r e a s o n of t h e m e r g e r , 
P a c i f i C o r p succeeded t o any UP&L l i a b i l i t y for f a i l i n g t o 
obtain pr ior approva l of t h e a l l e g e d t r a n s f e r of permit 
r i g h t s . Consequently, PacifiCorp i s the only real party in 
i n t e r e s t (other than OSMRE and Energy West Mining Company). 

2 Applicant s t y l e d i t s i n i t i a l pleading in t h i s case as 
a " P e t i t i o n for Review" . The p l e a d i n g should have been 
e n t i t l e d "Application for Review" in accordance with 43 CFR 
4 .1160 , and i s so referenced here in . 
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The issues: 

(1) Is OSM's issuance of the NOV barred by the statute of 
limitations found at Dtah Code Ann. § 40-8-9(2)? 

(2) Is the appropriateness of the Division's determination 
that no violation of the State program occurred at 
issue? If so, did OSM properly decide that the 
Division's determination was arbitrary and capricious? 

(3) Did PacifiCorp or UP&L comply with the State program? 

(4) Should the NOV be vacated with respect to Energy West? 

(5) Should the NOV be vacated with respect to PEO for the 
alleged failure to name PEO in the NOV or serve PEO 
with the NOV? 

Statement of the Facts 

Pursuant to the Stipulation of Undisputed Facts, the 
following facts are admitted by all of the parties and shall 
be taken as true for the purpose of this proceeding: 

1. On February 7, 1986, the Division issued Permit No-. 
ACT/015/018 to UP&L to operate a coal mine known as the 
Deer Creek Mine in Emery County, Utah. Permit No. 
ACT/015/018 was issued to UP&L, Mining Division, as 
operator. 

2. On January 9, 1989, UP&L, a Utah corporation, merged 
with PacifiCorp, a Maine corporation, forming PC/UP&L 
Merging Corp., an Oregon corporation. On January 9, 1989, 
the name, PC/UP&L Merging Corp., was changed to PacifiCorp, 
an Oregon corporation (PacifiCorp). PacifiCorp does 
business in the State of Utah as "PacifiCorp Electric 
Operations" and as "Utah Power & Light Company." 

3. From 1986 until October 1, 1990, Deer Creek Mine Permit 
No. ACT/015/018 was operated by UP&L, Mining Division. 

4. By letter dated October 8, 1990, PEO, as successor to 
UP&L, submitted to the Division a 5-year renewal application 
for the Deer Creek Mine Permit No. ACT/015/108 stating that 
as of October 1, 1990, Energy West replaced UP&L, Mining 
Division, as operator of the Deer Creek Mine. 

5. By letter dated October 12, 1990, PacifiCorp notified 
the Division that, effective October 1, 1990, the operator 
of the Deer Creek Mine had changed to Energy West, a Utah 
corporation and wholly-owned subsidiary of PacifiCorp. 
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6. By l e t t e r dated October 29, 1990, the Divis ion n o t i f i e d 
PacifiCorp that the 

c u r r e n t approved p e r m i t s for the [Des-Bee-Dove 
Mines, the Cottonwood/Wilberg Mine, and the Deer 
Creek Mine] s t a t e that the applicant i s Utah Power 
and L i g h t Company. The f i v e y e a r r e n e w a l 
a p p l i c a t i o n s f o r t h e Des-Bee-Dove Mine and the 
Deer Creek Mine s t a t e tha t the permit applicant i s 
P a c i f i C o r p , . . . [T]he t r a n s f e r requirement, 
according t o R614-303-300, must be submitted by 
November 13 , 1990. 

7. By l e t t e r d a t e d November 2 6 , 1 9 9 0 , the D i v i s i o n 
acknowledged r e c e i p t of P a c i f i C o r p ' s p e r m i t t r a n s f e r 
a p p l i c a t i o n submitted November 20, 1990, and requested that 
further information be provided by December 7, 1990. 

8. By l e t t e r d a t e d November 2 8 , 1 9 9 0 , the D i v i s i o n 
requested a change in the Deer Creek Mine Permit reclamation 
bond to PEO by December 14, 1990. 

9. On November 3 0 , 1 9 9 0 , t h e D i v i s i o n received Ten-Day 
Not ice No. X-90-02-244-06 TVl from OSM's Albuquerque F i e l d 
Off ice (OSM-AFO) concerning the change in ownership of the 
Deer Creek Mine. The TDN requested that the Div is ion take 
enforcement a c t i o n aga ins t appl icant for "fai lure t o obtain 
p r i o r w r i t t e n approva l i n accordance with R614-303-300 
before t r a n s f e r r i n g , a s s ign ing or s a l e of r ights granted by 
permit ." 

10. By l e t t e r dated December 7, 1990, the Divis ion informed 
OSM-AFO t h a t P a c i f i C o r p had an a p p l i c a t i o n f o r p e r m i t 
t r a n s f e r pending. The D iv i s i on requested that the TDN be 
withdrawn. 

1 1 . By l e t t e r dated December 20, 1990, OSM-AFO refused the 
D i v i s i o n ' s request t o withdraw the TDN, f i n d i n g t h a t t h e 
D i v i s i o n ' s response t o the TDN was arbitrary and capr ic ious . 

12 . By l e t t e r d a t e d D e c e m b e r 2 7 , 1 9 9 0 , t h e D i v i s i o n 
r e q u e s t e d i n f o r m a l r e v i e w of t h e TDN from OSM's Deputy 
D i r e c t o r , O p e r a t i o n s and T e c h n i c a l S e r v i c e s (Deputy 
D i r e c t o r ) , and i n d i c a t e d i t would forward a d d i t i o n a l 
mater ia l for review by January 7, 1991. 

1 3 . By l e t t e r dated January 7, 1991, the Divis ion submitted 
t h e a d d i t i o n a l m a t e r i a l and a g a i n r e q u e s t e d t h a t OSM 
withdraw the TDN. 
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14. By letter dated January 14, 1991, the Deputy Director 
responded to the Division1s request for informal review by 
affirming the decision of OSM-AFO. The Deputy Director 
ordered a Federal inspection of the Deer Creek Mine. 

15. On January 25, 1991, a Federal inspection of the Deer 
Creek Mine was conducted. 

16. On January 29, 1991, pursuant to the inspection of 
January 25, 1991, OSM issued Notice of Violation No. 91-02-
246-1 (NOV) to UP&L, as permittee, and to Energy West, as 
operator, of the Deer Creek Mine for failure to "obtain 
prior written approval in accordance with [UAR] R614-303-300 
before transferring, assigning or sale of rights granted by 
a permit." The specific abatement action required UP&L to 
submit to the Division an application for transfer of rights 
under a permit and to receive the Division's approval by 
April 25, 1991. 

17. By letter dated February 4, 1991, the Deputy Director 
informed the Division that an NOV had been issued pursuant 
to the Federal inspection of January 25, 1991. 

18. On February 15, 1991, the Division approved the 
transfer of the rights granted under Permit No. ACT/015/018 
from Utah Power and Light Company to PEO. 

Discussion 

1. 

Is OSM's issuance of the NOV barred by the 
statute of limitations found at Utah Code Ann. § 40-8-9(2)? 

Applicant contends that OSM's issuance of the NOV, which 
occurred more than two years after the merger took place, is 
barred by the two-year statute of limitations set forth in 
Utah Code Ann. § 4 0-8-9(2). This section is part of the 
Utah Mined Land Reclamation Act which pre-dates the 
enactment of both the Surface Mining Control and Reclamation 
Act (SMCRA), 30 U.S.C. § 1201 ej: seq. , and the State 
program. Utah Code Ann. § 40-8-9(2) provides: 

No suit, action or other proceeding based upon a 
violation of this chapter, or any rule or order 
issued under this chapter, may be commenced or 
maintained unless the suit, action or proceeding 
is commenced within two years of the date of the 
alleged violation. 
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Appl icant 's contention i s premised on the claim that th i s 
statute of l imitat ions i s applicable to OSM's issuance of 
the NOV because (1) OSM, by enforcing UAR R614-303-300, 
"stepped i n t o the shoes" of the Div i s ion , and (2) the 
s t a t u t e has been i n c o r p o r a t e d in to the State program 
pursuant to Utah Code Ann. § 4 0 - 1 0 - 4 , which prov ides 
(emphasis added): 

The Utah Mined Land Reclamation Act (Chapter 8 of 
T i t l e 40) , and the rules and regulations adopted 
under i t , where appropriate, and not in confl ict 
with the provisions of th i s chapter or the rules 
and r e g u l a t i o n s adopted under i t , s h a l l be 
a p p l i c a b l e t o c o a l mining and r e c l a m a t i o n 
operations. 

A p p l i c a n t ' s c o n t e n t i o n cannot stand scrutiny for two 
reasons. F ir s t , State s tatutes of limitation do not apply 
to Federal enforcement of State programs under SMCRA. See 
United States v. Tri-No Enterprises, Inc . , 819 F.2d 154, 158 
(7th Cir. 1987) (c i t ing United States v. Summerlin, 310 U.S. 
414, 60 S.Ct. 1019, 84 L.Ed. 1283 (1940) (United States i s 
not bound by state statutes of l imitations in enforcing i t s 
r i g h t s ) ) . In the Tri-No c a s e , the court commented as 
fo l lows regarding the lack of a s t a t u t e of l i m i t a t i o n s 
provision in SMCRA: 

the United States i s not subject to statutes of 
l i m i t a t i o n s in e n f o r c i n g i t s r i g h t s u n l e s s 
Congress e x p l i c i t l y provides otherwise. * * * 
Congress may create a r i g h t of act ion without 
l i m i t i n g the time in which the government may 
exercise the r ight . * * * If an act creating a 
governmental right of action contains no l imita­
t ions period, * * * the government may seek [ to 
enforce i t s r ights] under the act at any time. 

819 F.2d at 158. Second, i t would be inappropriate and in 
c o n f l i c t with the provisions of Chapter 10 of Tit le 40 of 
the Utah Code to incorporate by reference the 2-year statute 
of l i m i t a t i o n s where ne i ther Congress nor the Utah State 
Legislature has otherwise placed a statute of limitations on 
enforcement act ions . The Cooperative Agreement between the 
Secretary of the Department of the Interior and the Governor 
of the State of Utah s ta te s : 

This Agreement provides for State regulation of 
* * * s u r f a c e c o a l mining and r e c l a m a t i o n 
operations and a c t i v i t i e s in Utah on Federal lands 
* * * c o n s i s t e n t with SMCRA and the Utah Code 
Annotated (State Act) governing such ac t iv i t i e s 
and the Utah State Program (Program). 
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30 CFR 944 .30 ( A r t i c l e I ) . S t a t e r e g u l a t i o n cannot be 
c o n s i s t e n t wi th both SMCRA and t h e S t a t e program, each of 
w h i c h l a c k s a s t a t u t e of l i m i t a t i o n s / i f a s t a t u t e of 
l i m i t a t i o n s from a n o t h e r p r e - e x i s t i n g s t a t u t e i s i n c o r ­
pora ted by r e f e r e n c e , 

2 . 

I s the appropriateness of the Div i s ion ' s determination not 
t o i s s u e a n o t i c e of v i o l a t i o n at issue? If so , did OSM 
p r o p e r l y d e c i d e t h a t t h e D i v i s i o n ' s determination was 
arbitrary and capricious? 

The Div i s ion has argued t h a t i t s determinat ion not to i s sue 
a n o t i c e of v i o l a t i o n of t h e S t a t e program c o n s t i t u t e d 
" a p p r o p r i a t e a c t i o n " , as t h a t term i s defined and used in 
30 CFR 8 4 2 . 1 1 , and thus must be uphe ld . OSM a rgues t h a t 
t h e Order e n t e r e d h e r e i n dated May l f 1991, grant ing the 
Div i s ion permiss ion t o i n t e r v e n e , p r o h i b i t s t h e D i v i s i o n 
from r a i s i n g t h i s a rgument because of the l i m i t s t h e r e i n 
p l a c e d ' o n t h e D i v i s i o n ' s i n t e r v e n t i o n . That Order granted 
OSM's m o t i o n t o l i m i t t h e s c o p e of t h e D i v i s i o n ' s 
i n t e r v e n t i o n t o t h e i s s u e of t h e v a l i d i t y of t h e NOV and 
p r o h i b i t e d t h e D i v i s i o n from address ing OSM's issuance of 
t h e TDN. 

OSM's argument cannot be s u s t a i n e d . Only a f t e r a ten-day 
n o t i c e i s i s sued does t he ques t ion of whether the Division 
t o o k " a p p r o p r i a t e a c t i o n " come i n t o p l a y . See 30 CFR 
8 4 2 . 1 1 . The q u e s t i o n bea r s on t h e v a l i d i t y of the process 
by which t h e NOV was i s sued and not on the v a l i d i t y of the 
TDN. 

H o w e v e r , i n t h i s c a s e , t h e q u e s t i o n of w h e t h e r t h e 
D i v i s i o n ' s de t e rmina t i on no t t o i s sue a no t i ce of v i o l a t i o n 
c o n s t i t u t e d " a p p r o p r i a t e a c t i o n " amounts to a synonymous 
r e p h r a s i n g of t h e q u e s t i o n of whether appl ican t v io la t ed t h e 
S t a t e p r o g r a m . Consequent ly, only the l a t t e r quest ion i s 
addressed h e r e i n . 

3 . 

Did PacifiCorp or UP&L comply with the State program? 

In support of its position that it did not violate the State 
program, PacifiCorp argues that the October 1990 change in 
the operator of the Deer Creek Mine from UP&L to Energy West 
was valid under Utah Code Ann. § 40-10-9(2). This argument 
is not relevant to the issue in this case because it is the 
transfer of the rights granted under the permit from the 
permittee, UP&L, to the successor permittee, PacifiCorp, 
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which i s currently at i ssue f not the change in the operator 
of the Deer Creek Mine from UP&L to Energy West. 

A change in the operator of a mine requires the permittee to 
submit to the Division an "Application for Permit Change." 
See UAR R614-303-200. A t rans fer of the rights granted 
under a permit from the permittee to a successor permittee 
requires the permittee or successor permittee to submit an 
"appl icat ion for t r a n s f e r , assignment, or sale of permit 
r igh t s" prior to the t rans fer of those rights . See UAR 
R614-303-30Q. The NOV was i ssued not because PacifiCorp 
f a i l e d to submit an Application for Permit Change to the 
Division regarding the change of the operator of the Deer 
Creek Mine, but because PacifiCorp did not submit an 
application for the transfer of permit rights (and have i t 
approved) before the t rans fer of permit rights resulting 
from the corporate merger. (See Exhibit M to Stipulation) 

In support of Pacif iCorp 1 s a s s e r t i o n that i t i s in com­
pliance with the State program, PacifiCorp also argues that 
i t i s the State ' s approval of a transfer of permit r i g h t s 
that g i v e s the transfer legal ef fect and, therefore, that 
UP&L was l ega l ly incapable of effecting a transfer of any 
permit r i g h t s u n t i l such transfer was approved by the 
Divis ion. According to PacifiCorp, the merger could not 
have resulted in the assignment of permit rights unti l the 
State ' s approval of the transfer on February 15, 1991, at 
which time the NOV already had been issued. 

Applicant r e l i e s on three cases to support i t s p o s i t i o n : 
Clark Coal Company v. Office of Surface Mining Reclamation 
and Enforcement, 102 IBLA 93 (1988); Dan Slimp/Murphy 
Mountain Mining v. Office of Surface Mining, No. NX 7-43-R 
(ALJ Hearing, September 29, 1988); and Wilson Farms Coal 
Co. , 2 IBSMA 118 ( 1 9 8 0 ) . These cases do not support 
applicant's conclusion that a transfer of permit rights can 
only be e f f e c t e d by the regulatory authori ty . To the 
contrary, these three cases stand for the following limited 
proposition: 

an agreement between a permittee and a third party 
regarding assignment of mining r ights under [a] 
permit w i l l not r e l i e v e a permi t tee of i t s 
obligations under the Act. 

Clark Coal, 102 IBLA at 97. 

Applicant f a i l s to dist inguish the relationship between a 
permittee and a third party from the relationship between 
the permittee and the regulatory authority. UAR 614-300-303 
obl igates the permittee to obtain the written approval of 
the D i v i s i o n prior to t rans ferr ing to a third party any 
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rights granted by a permit. To fail to obtain that "prior 
written approval" is a violation of the State program and 
that is why the permittee remains liable for violations of 
the Act occurring on the permit area until such time as the 
transfer is approved. These cases do not, however, hold 
that the permittee has no legal capacity to transfer the 
rights granted under the permit to a third party. The 
capacity to do so is distinct from the obligation the 
permittee owes to the regulatory authority and is matter of 
State contractual law. 

In Roy E. Mehaffey v. Office of Surface Mining Reclamation 
and Enforcement, 117 IBLA 350 at 355 (1991), the Interior 
Board of Land Appeals stated: 

It matters not that Mehaffey sold his interest in 
RM Coal to Diamond. Unless and until the 
assignment of the permit issued to RM Coal is 
approved by the issuing agency, RM Coal is 
responsible for compliance with the permit terms. 
This approval must be granted for a party to be 
relieved of responsibility under the permit. A 
purported or actual transfer of the permit or the 
assets of the entity holding the permit to a third 
party will not suffice to relieve the permittee of 
record of liability for violations of the Act. 

(Emphasis added.) In the above quoted passage, the Board 
does not find that the selling of the permittees rights 
under the permit was legally without effect until approved 
by the .regulatory authority. To the contrary, the Board's 
reference to an "actual transfer" implies that permittees 
possess the legal capacity to transfer their permit rights. 

The correctness of this implication is manifest upon an 
examination of 3 0 CFR 77 4.17, paragraph (a) of which is 
substantively identical to UAR 614-303-300. Paragraph (e) 
of 30 CFR 774.17 provides: 

Notification. (1) The regulatory authority 
shall notify the permittee, the successor, 
commenters, and OSM, if OSM is not the regulatory 
authority, of its findings [regarding whether the 
successor is eligible to receive a permit and 
otherwise satisfies the criteria for approval of 
the transfer of permit rights to the successor.] 

(2) The successor shall immediately provide 
notice to the regulatory authority of the 
consummation of the transfer, assignment, or sale 
of permit rights. 
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(Emphasis added). This regulation clearly contemplates that 
approval of a transfer of permit rights by the regulatory 
authority is not the act which effects the transfer of those 
rights, but rather that the transfer of those rights is 
consummated by some act of the permittee. 

Applying the above law to the facts in this caser it is 
clear that when UP&L merged with PacifiCorp on January 9, 
1989, the rights granted under Permit No. ACT/015/018 were 
transferred to the corporation that survived the merger, 
namely, PacifiCorp. The Plan of Merger provides that 

[u]pon consummation of the Merger, PacifiCorp and 
UP&L each shall be merged with and into [PC/UP&L] 
Merging Corp. in the manner and with the effect 
provided by the Maine Business Corporation Act 
(MBCA), Utah Business Corporation Act (UBCA), and 
the Oregon Business Corporation Act, the separate 
existence of PacifiCorp and UP&L shall cease and 
thereupon UP&L, PacifiCorp and Merging Corp. shall 
be a single corporation. 

(See Exhibit A to Stipulation) The portions of the MBCA and 
UBCA which establish the legal effect of a corporate merger 
are nearly identical.3 Consequently, only Utah law is set 
forth below. Utah Code Ann. § 16-10-71(2) provides, in 
pertinent part: 

(a) [Upon merger] [t]he several corporations 
parties to the plan of merger or consolidation 
shall be a single corporation, which, in the case 
of. a merger, shall be the corporation designated 
in the plan of merger as the surviving corpora­
tion. . . . 

(b) The separate existence of all corporations 
parties to the plan of merger or consolidation, 
except the surviving or new corporation, shall 
cease. 

3 Compare Me. Rev. Stat. Ann. tit. 13A, §§ 905(2) and 
906(5) and Utah Code Ann. §§ 16-10-71(2) and 16-10-72(2). 
Both of these states appear to have modeled their statutes 
after the Model Business Corporation Act. See 19 Am. Jur. 
2d Corporations § 2629, which discusses the Act. 
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(d) Such s u r v i v i n g or new corporat ion s h a l l 
thereupon and thereaf ter possess a l l the r i g h t s , 
p r i v i l e g e s , immunities, and franchises , as wel l of 
a p u b l i c as of a pr ivate nature, of each of the 
merg ing or c o n s o l i d a t i n g c o r p o r a t i o n . A l l 
property . . . and a l l and every other i n t e r e s t , 
of or belonging to or due to each of the corpora­
t i ons so merged or consol idated [ sha l l be] vested 
in such s i n g l e corporation without further act or 
deed . . . . 

( e ) Such s u r v i v i n g or new corporat ion s h a l l 
thenceforth be responsible and l i a b l e for a l l the 
l i a b i l i t i e s and o b l i g a t i o n s of each of t h e 
corporations so merged or consolidated . . . . 

(Emphasis added.) 

Where the surviving corporation of a merger of a domestic 
c o r p o r a t i o n and a f o r e i g n corporat ion i s t o be fore ign 
c o r p o r a t i o n , as i n t h i s case , both the MBCA and the UBCA 
provide that the e f f e c t of such a merger sha l l be the same 
as in the c a s e of the merger of domestic corpora t ions , 
e x c e p t i n s o f a r as the laws of such other j u r i s d i c t i o n 
prov ide o t h e r w i s e . Utah Code Ann. § 16-10-72 (2 ) ; Maine 
Rev. S t a t . Ann. t i t . 13A, § 906 ( 5 ) . The s u r v i v i n g 
corpora t ion , PacifiCorp, i s an Oregon corporation governed 
by the Oregon Business Corporation Act, which provides in 
pert inent part: 

When a merger takes e f f e c t : 

(a) Every o t h e r corporat ion party to the 
merger merges in to the surviving corporation and 
the separate e x i s t e n c e of every corporation except 
the surviving corporation ceases; 

(b) The t i t l e to a l l real e s ta te and other 
property owned by each corporation party to the 
merger i s v e s t e d i n the surv iv ing corporat ion 
without revers ion or impairment; 

(c) The s u r v i v i n g c o r p o r a t i o n has a l l 
l i a b i l i t i e s of each corporat ion p a r t y t o t h e 
merger; . . . 

Oregon Rev. S ta t . § 60.4 97 (1) (emphasis added). 

Applying Maine, Utah, and Oregon law, as d i r e c t e d by the 
Plan of Merger, i t i s c l e a r tha t the merger e f f e c t e d a 
transfer of the permit r i g h t s . The Maine and Utah merger 
s t a t u t e s both contemplate the transfer of such "rights" so 
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long as the laws of the foreign jurisdiction, Oregon, do not 
provide otherwise. Oregon law provides more simply and 
generally for the transfer of "all property" to the 
surviving corporation. In the absence of any intent to the 
contrary, the most reasonable interpretation of the Oregon 
law is that "all property" is intended to be an all-
inclusive phrase encompassing the permit rights in question. 
See 19 Am. Jur. 2d Corporations § 2629. 

4. 

Should the NOV be vacated with respect to Energy West? 

Energy West a rgues t h a t t h e NOV should be vacated with 
r e s p e c t t o i t because of t h e a l l eged f a i l u r e of OSM to 
a s s e r t a g a i n s t Energy West any f a c t u a l b a s i s or l e g a l 
a rgument in s u p p o r t of i t s Cross Motion for Summary 
Decision. As an i n i t i a l mat ter , the December 9, 1991 Order 
e n t e r e d h e r e i n s p e c i f i c a l l y s t a t e s tha t "Stipulated Facts 
which govern t h i s p roceed ing have been f i l e d . " Conse­
quent ly , any al leged f a i l u r e of a party to reference in i t s 
motion for summary judgment a f a c t conta ined wi th in the 
S t ipu la t ion i s not grounds for denying i t s motion. 

Nor i s t h e a l l e g e d f a i l u r e of a p a r t y t o r a i s e a l e g a l 
argument necessa r i ly grounds for denying summary judgment in 
favor of t h a t par ty where good cause appears for g ran t ing 
summary judgment. 

In t h i s case the re i s good cause, independent of any alleged 
OSM f a i l u r e s , for denying OSM's motion for summary judgment 
a g a i n s t Energy West and grant ing Energy West's motion for 
summary judgment vacat ing t h e NOV with r e s p e c t t o Energy 
West. Spec i f i ca l l y , Energy West, which i s the operator and 
not the permit tee of the mine, should not be held respon­
s i b l e for the f a i l i n g s of the or ig ina l permittee, UP&L, and 
the successor pe rmi t t ee , Pac i f icorp , regarding the t ransfer 
of the permit . 

This i s no t a case fo r a p p l i c a t i o n of the r u l e t h a t a 
permi t tee and an operator of a mine should be held jo in t ly 
and s e v e r a l l y l i a b l e for compliance with any applicable 
performance s tandards . See, e . g . , S & M Coal Co. and Jewel 
Smokeless Coal Co. v. Office of Surface Mining, 79 IBLA 350 
(1984). No performance standard i s involved in t h i s case. 

Nor i s t h i s a case where the operator of the mine might be 
held l i a b l e for a v i o l a t i o n of SMCRA as the agent of t h e 
pe rmi t t ee . See, e . g . , Bernos Coal Company and Excello Land 
and Mineral Corp, v. Office of Surface Mining, Surface Law 
Mining Summary, 338 ALJ, p . 2271 ( Ju ly 1985) . To t h e 
c o n t r a r y , t h e S t i p u l a t i o n shows a b s o l u t e l y no basis for 
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extending the scope of any agency relationship between 
Energy West and UP&L or PacifiCorp to the execution of the 
merger by which the permit rights were transferred. Nothing 
in the State program, federal regulations, or the undisputed 
facts suggests that Energy West was, is, or should be held 
responsible for the transfer of the permit rights by merger 
and any failings in that regard. 

5. 

Should the NOV be vacated with respect to PEO for the 
alleged failure to name PEO in the NOV or serve PEO 
with the NOV? 

At the time of issuance of the NOV, Utah Power and Light 
Company, the name under which the NOV was issued, did not 
exist separately from PacifiCorp. Utah Power and Light 
Company was the name of the Utah corporation which was 
originally the permittee of the mine. However, upon 
completion of the merger, Utah Power and Light Company 
ceased to exist and PacifiCorp remained as the surviving and 
successor corporation, continuing to operate in the State of 
Utah under the assumed name of Utah Power and Light Company. 
(See Exhibit A to Stipulation) Thus, naming and serving 
Utah Power and Light Company amounted to naming and serving 
PacifiCorp. 

Although PEO is represented to be the successor to UP&L 
under the undisputed facts, the foregoing facts show that 
the true name of the successor to UP&L is PacifiCorp. PEO, 
like "Utah Power and Light Company," is merely one of the 
assumed names under which PacifiCorp does business in the 
State of Utah and does not exist separate from PacifiCorp. 
Consequently, any failure to name PEO in the NOV or serve 
PEO with the NOV is meaningless and any order to vacate the 
NOV with respect to PEO would be nonsensical and might be 
falsely interpreted as absolving PacifiCorp of respon­
sibility for the violation. 

Now, having observed the demeanor of the witnesses and 
having weighed the credibility thereof, there are here 
entered the following: 

Findings of Fact and Conclusions of Law 

1. The Hearings Division of the Department of the Interior 
has jurisdiction of the parties and of the subject matter of 
this proceeding. 
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2. Factual findings and conclusions of law set forth 
elsewhere in this decision are here incorporated by 
reference as though again specifically restated at this 
point. 

3. OSM's issuance of the NOV is not barred by the statute 
of limitations found at Utah Code Ann. § 40-8-9(2). 

4. The appropriateness of the Division's determination that 
no violation of the State program occurred is at issue and 
OSM properly decided that the Division's determination was 
arbitrary and capricious. 

5. PacifiCorp and UP&L violated UAR 614-303-300 of the 
State program by failing to obtain prior written approval 
of the transfer of the permit rights from UP&L to 
PacifiCorp. 

6. Energy West should not be held responsible for the 
failings of UP&L and PacifiCorp regarding the transfer of 
the permit. 

7. PEO is merely one of the assumed names under which 
PacifiCorp does business in the State of Utah and does not 
exist separate from PacifiCorp. 

Order 

The NOV is hereby vacated with respect to Energy West. In 
all other respects, the NOV is hereby affirmed. 

Ramon-M. Child 
Administrative Law Judge 

Appeal Information 

Any party adversely affected by this decision has the right 
of appeal to the Interior Board of Land Appeals. The appeal 
must comply strictly with the regulations in 43 CFR Part 4 
(see enclosed information pertaining to appeals procedures). 
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United States Department of the Interior 

OFFICE OF HEARINGS AND APPEALS 

Hearings Division 
6432 Federal Building 

Salt Lake City, Utah 84138 
(Phone: 801-524-5344) 

January 17, 1992 

PACIFICORP, d/b/a PACIFICORP 
ELECTRIC OPERATIONS, and 
ENERGY WEST MINING CO., 

Petitioners 

v. 

OFFICE OF SURFACE MINING 
RECLAMATION AND ENFORCEMENT 
(OSMRE), 

Respondent 

UTAH DIVISION OF OIL, GAS AND 
MINING, A DIVISION OF UTAH 
DEPARTMENT OF NATURAL 
RESOURCES, STATE OF UTAH, 

Intervenor 

DEPARTMENT OF TRANSPORTATION, 
STATE OF UTAH, 

Intervenor 

Docket No. DV 91-10-R 

Application for Review 

Notice of Violation 
No. 91-02-244-002 

Cottonwood/Wilberg Mine 

Order Denying Summary Judgment 

Petitioners have filed Motion for Summary Judgment to vacate 
Notice of Violation No. 91-02-244-002 (NOV), to which 
respondent has filed Brief in Opposition. 

Petitioners argue that there is no dispute as to material 
facts and that the NOV should be vacated as a matter of law 
on the following grounds: 

1. The NOV is invalid because it is based on criteria 
which have not been promulgated as required by the 
Administrative Procedure Act (APA), 5 O.S.C. § 553. 



The respondent correctly points out that whereas such 
defense was not raised by petitioners in their Application 
for Review, it was nonetheless raised by the State of Utah 
Division of Oil, Gas and Mining (UDOGM) in its Petition to 
Intervene. 

Respondent argues that the NOV, which cites petitioners for 
failure to permit approximately 5 miles of Utah Highway 57 
from the mine south to the intersection with Utah State 
Highway Route 29 pursuant to 30 CFR 773.11(a) and Utah 
Administrative Code 614-300-112-400, is based principally on 
(1) the statutory definition of "surface coal mining 
operations" set forth at section 701(28) of the Surface 
Mining Control and Reclamation Act of 1977 (SMCRA or the 
Act), 30 U.S.C. § 1291(28), and (2) its regulatory 
counterpart in the approved Utah State Program, 30 CFR Part 
944 et. seq. at U.C.A. § 40-10-4(18), together with, (3) the 
administrative record of respondent's rule-making concerning 
the regulation of roads following In re Permanent Surface 
Mining Regulation Litigation (PSMRL), 620 F. Supp. 1519 
(D.D.C. 1985). 

As respondent points out in its Brief, the NOV in question, 
based as it was on the extent of petitioners' mining related 
use of the road in question, did not effect a material 
change to existing law and policy which would necessitate 
adherence to APA notice and comment procedures. 

2. The State of Utah's refusal to take enforcement 
action was an appropriate response to the Ten Day Notice 
(TDN) issued by respondent, thus presenting a bar to the 
issuance of the NOV. 

It would appear that UDOGM would be attempting by proposed 
amendment to exempt all "public roads" from regulation under 
SMCRA. Unless and until such efforts may be successful, 
both the respondent and UDOGM are charged by the Act with 
enforcement thereof according to its terms. 

Appropriate response to a Ten Day Notice by UDOGM would 
present a bar to issuance by respondent of the NOV. In the 
instant case, however, refusal to enforce the Act in the 
manner requested in the TDN was inappropriate response by 
UDOGM to the Ten Day Notice. Issuance of the TDN and 
subsequently the NOV was a proper exercise of respondent's 
oversight responsibility to enforce SMCRA. 

3. Neither UDOGM nor the respondent has jurisdiction 
over State Highway 57. 

It is true that the State of Utah Department of 
Transportation has jurisdiction conferred by State law over 

2 



State Highway 57. Be that as it mayf it is also true that 
SMCRA confers upon respondent and Utah enactments thereunder 
confer upon UDOGM the authority to regulate surface coal 
mining operations utilizing public roads and to require 
issuance of permit and impose restrictions where appropriate 
for the use thereof by the mining operator. 

4. The NOV is barred by the State and Federal Statutes 
of Limitation. 

It is sufficient to say in response to this ground for 
dismissal that the violation is a continuing one, and that 
no statute of limitations acts as a bar to correcting the 
alleged transgressing conduct. 

Now, having considered petitioners1 Motion for Summary 
Judgement and the briefs of petitioners in support of said 
motion and respondent in opposition thereto, and being fully 
advised in the premises, it is ORDERED. 

1. Petitioners' Motion for Summary Judgement is 
DENIED, except as to that portion of the NOV which requires 
reclamation within 80 days, which portion is stayed. 

2. Hearing will proceed principally on the question of 
the extent of coal mining operation use of State Highway 57, 
and that use vis-a-vis use thereof by the public. From such 
inquiry, it may be determined whether petitioners were in 
violation of the requirement, if any, to permit the use of 
said highway. 

Dated: January 17, 1992 

3 
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Attorneys at Law 
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R614-1Q SUBCHAPTER Q - APPLICABILITY OF 40-8-1 ET SEQ. AND RULES M-l 
THROUGH M-10 

R614-1Q-900 PART UMC 900 

(a) The following provisions of 40-8 U.C.A. (1953, as amended, (the Utah 
Mined Land Reclamation Act of 1975)) and its implementing regulations are 
deemed consistent with Chapter 10 of Title 40, U.C.A. (1953, as amended). 
Provisions not specifically adopted by this rule are determined to be 
inconsistent with Chapter 10 and shall not apply to coal mining and 
reclamation activities. 

(i) 

(ii) 

(iii) 

(iv) 

<v) 

(vi) 

Section 40-8-1 
Superseded 

Section 40-8-2 
Adopted 

Section 40-8-3 
Adopted 

Section 40-8-4(2) 
Adopted 

Section 40-8-5(1), (2) and (3) 
Adopted 

Section 40-8-6(l)(a), (b) and (d) 
Adopted 
(l)(c) Superseded 

(vii) Section 40-8-7(1) 
Adopted, however, with respect to (l)(e), offsite 
impacts may be considered where required by Chapter 
10, Title 40, U.C,A. (1953, as amended) and 
implementing regulations. 

(2) Superseded 

(viii) Section 40-8-8(1), (2) and (3) 
Adopted 
(4), (5) and (6) Superseded 

(ix) Section 40-8-9(1) and (2) 
Adopted 
(3) and (4) Superseded 

(x) Section 40-8-10 
Adopted, provided, however, that publication 
requirements of Chapter 10, Title 40 shall :upersede 
those provision. 

Underground Coal Mining Rules 
Printed 5/87 - 0692Q 

Page 280 



<i) Rule M-1 
Superseded 

(ii) Rule M-2 
Superseded 

( H i ) Rule M-3 
Superseded 

(iv) Rule M-4 
Superseded 

(v) Rule M-5 
Superseded 

(vi) Rule M-6 
Superseded 

(vii) Rule M-7 
Superseded 

(viii) Rule M-8 
Superseded 

(ix) Rule M-9 
Adopted, provided, however, that the definition of 
"interested parties" at Rule B-l and B-7 is superseded 
by the definition specified at Chapter 10, Title 40, 
U.C.A. 

(x) Rule M-10 
Superseded 

Underground Coal Mining Rules 
Printed 5/87 - 0692Q 

Page 282 
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MARCH 1980 

Rule 
Utah Code Ann. § 40-8-9 UMC 900(aUix) 

(1) Any person or operator 
adversely affected by any rule, 
regulation, or order issued under this 
chapter, may bring a civil suit or 
action against the board in any state 
court... 

(2) An action or appeal involving 
any provision of this chapter or a rule 
or order shall be determined as 
expeditiously as feasible... 

(3) Any person, owner, or 
operator who willfully or knowingly 
evades this chapter...is subject to a 
fine of not more than $10,000 for each 
violation. 

(4) No suit, action or other 
proceeding based upon a violation of 
this chapter, or any rule, regulation, or 
order issued under this chapter, may 
be commenced or maintained unless 
the suit, action, or proceeding is 
commenced within two years from 
date of the alleged violation. 

(a) The following provisions of 
the Utah Mined Land Reclamation Act 
of 1975 and its implementing 
regulations are deemed consistent 
with Chapter 10 of Title 40, U.C.A., 
1953. Provisions not specifically 
adopted by this rule are determined to 
be inconsistent with Chapter 10 and 
shall not apply to coal mining and 
reclamation activities. 

(ix) Section 40-8-9 

(1) and (2) Adopted 

(3) and (4) Superseded 
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1987 

Mined Land Reclamation Act 
Utah Code Ann. § 40-8-9 (Amended) 

(1) Any poroon or operator 
advorsoly affoctod by any rulo, 
regulation, or ordor issued under this 
chapter, may bring a civil suit or 
action against the board in any state 
court... 

(2) An action or appeal involving 
any provision of this chapter or a rulo 
or ordor shall bo dotorminod as 
expeditiously as feasible... 

[l&](1)(a) Any person, owner, or 
operator who willfully or knowingly 
evades this chapter...is subject to a 
fine of not more than $10,000 for each 
violation. 

[{4}] (2) No suit, action or other 
proceeding based upon a violation of 
this chapter, or any rule, regulation, or 
order issued under this chapter, may 
be commenced or maintained unless 
the suit, action, or proceeding is 
commenced within two years from 
date of the alleged violation. 

Rule R614-1Q 
UMC 900(aUix) 

(a) The following provisions of 
the Utah Mined Land Reclamation Act 
of 1975 and its implementing 
regulations are deemed consistent 
with Chapter 10 of Title 40, U.C.A., 
1953. Provisions not specifically 
adopted by this rule are determined to 
be inconsistent with Chapter 10 and 
shall not apply to coal mining and 
reclamation activities. 

(ix) Section 40-8-9 

(1) and (2) Adopted 

(3) and (4) Superseded 
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NATURAL RESOURCES ? 

INSPECTION REPORT COMMENTS 

Perm 
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\cr-, -9-c * » 2 * 4 9 9 2 • S- *e ::: • INSPECTION REPOftT' 

SECRETARY, BOARD OF 
OIL, GA?& MINING 

INSPECTION DA'E 4 TIME: 
2,2,00 fii/fl. to 5:30 a.m. 

-Qsl£b§i:_§j._i3§Z-

Pernuttee and/or Ooerators Name: Ca,n forma_Port land Cement 
Business Address: §25_South_Raneno_Avenue Co.ltor.~~CA_ii3l*;0§I*~~ 
Mine Name: _Hiddgn_ya.l.lgYi Permit Number: _INA/0.15/007_ 
Type of Mining Activity: Underground _X Surface Other 
County: _§rnery. 
Company Official (s): none 
State Official (s): hiC2l3_§i._Sandbeck_and_iin_MaTe^^ 
Partial: X Complete: Date of Last Inspection: _Iegti>_it~j.sl7 ~" 

Weather Conditions: QIgSC.iD^_SiC2 
Acreage: Permitted _9§0 Disturbed 7_Regraded 7_Ieeded 7_ionded 7. 
Enforcement Action: None 

QS!^LIANCi-WITH_PJRMIIS_AND_PERFgRMANCE_STAN 

YES NO N/A COMMENTS 

It 

L. 
5. 

.PERMITS 

.iiiyilsNOeEEiii! 
joiisIwZZZZZZZZZZl 

4. .HYDRQLOGIC_BALANCEi 
..at—IilisLedeNNELlDivliiioNi. 
~b.~ DIVERS" IONS 
.£s.__SEpiMENT_PQNDS_AND.IMPOyNDMENTS 
.iZIlQiHiiI^DIMiNf~CONfRgL_MEAlyRilI 
!sIIIiy§EQQi_9ND~iR0yNDWATER_M^ 
"^""iFFLuiNT'LIMITATIONi 

5s. EXPLQSIVES 
Is. Dl|polAL.OFjivlLOPMENf_W^fi_AND_iPgiL. 
Zs. CgAL_PR5clisiNG_WAlfE 
8. NONCOAL UASTI 
9. 

12s.. 
III. 
Ti. 

»BBQI|CIigN_gF_FISH1._WIlEDLIFE_AND. 
RlLATlD_iNyTRgNMiNTAL_VALyil_. 

J U D E S ' A N D OTHER DAMAGE 

13s.. 
lis.. 
ti. 

.CgNIEMPQRANEOyS_RECLAMATigN. 

.i9QiElLLING_AND"iRADING~U 

JlyiGgieilQN.1 Z 
IDisiDENCE CONTROL 

16. 
.CESSATigw_gF_gPERAxrgNS_ 

Jisii-Z 
_ a. CONSTRUCTION 

17. 

III! 

.bj. DRAINAGE.CONIRgLS 

[iZZZZZiyliiQlJiJJLZZZZ 
_dj. MBINUNANCl 
"0THiR"TRANiPQRTAfT0N~FACILITlii 
.SyPPgRT_FACILITIES 

UTILITY INiTALLATlONS ) ( ) ( 

en eaî si ccccf-"iiv er-cc/er 
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INSPECTION REPORT 
(continuation sheet) Page _2_of _2 

PERMIT NUMBER: INfl/015/007 DATE OF INSPECTION Oct, 6, 19B7 

IComrnent ^it^^^Ii^Zl^iQ^QQ^t^Si^^ittl^lQSk^J^i^t^i^^^ 

GENERAL COMMENTS: 

As of October 6, 1987, the storm damage, as discussed in the September 3, 
1987, partial inspection, has not been repaired. On September 14, 1987, 
DOGM informed the operator that the storm damages should be reoaired by 
October 31, 1987. The operator has informed the undersigned inspector 
that repair work should commence by October 2t3, 1987. The repair work 
will address the storm damage areas as stated in the September 3, 1987, 
inspection report. 

Copy of this Reporti 
Mai 1 ed to: John Rainm^_CPC_and Brian.Smith^QSM 

Given to: l2§-bsl£EiStli._2Q(I!3 

Inspectors Signature ^nd Number:.HaroldJ3^_Sandbeck„ 

^4W Jl f^V 



o STATE OF UTAH 
NATURAL RESOURCES 
Oil. GQS & Mir rg 

255 -V \ c r ^ * '^pbie- j j Tf'<Jb,Ce^^T- S u £ / 5 C • Sait .eke C ty J7 84i5C-42C2 • 5:4-528-52-C 

JU.M 2 9 1992 INSPECTION REPORT 

SECRETARY, BOARD OF 
OIL, GAS & MINING 

INSPECT:;,', CITE 4 TI^E: 
9:C0 a.T. to *:CC z.~ 

Permittee and/cr Operators Name: California Portlarg Ce^e^t 
Business Adcress: 695 South Ranchp Avenue Cciton, CA 9252—C51-
Mine Narre: Hiccen Valley Permit Nurrcer: INA/015/CC7 
Type of Mining activity: 
County: Emer« 

unaerground _X Surface Ctr.er 

"John Pains 
haroia G. Sancceck anc cili Malencik 

Company Official (s): 
State Officials): __ 
Partial: Complete: X Date of Last Inspection: Cct. 6, 
Weather Conditions: Clear and warm 
Acreage: Permitted 960 Disturoea 7 Pecraceo 7_5eecec 
Enforcement Action: 3 TDN's, TQNX-87-C2-CC6-013-TV-3 

^cncec 

COMPLIANCE WITH PERMITS AND PERFORMANCE STANDARDS 

1 . 
2. 
3. 
A. 

5. 
6. 
7. 
8. 
9. 

10. 
1 1 . 
12. 
i"3. 

r*. 15. 
16. 

117 
18. 

PERMITS 
SIGNS ANC WORKERS 
TOPSOIL 
HYDROLOGIC BALANCE: 

a . STREAM CHANNEL DIVERSIONS 
b. DIVERSIONS 
c . SEDIMENT PONDS AND IMPOUNDMENTS 
a . OTHE* SEDIMENT CONTROL MEASURES 
e . SURFACE AND GROUNDWATER MONITORING 
f . EFFLLENT LIMITATIONS 

EXPLOSIVES 
DISPOSAL CF DEVELOPMENT WASTE AND SPOIL 
COAL PROCESSING WASTE 
NCNCOAL WASTE 
PROTECTION OF F ISH, WILDLIFE AND 

RELATED ENVIRONMENTAL VALUES 
SLIDES AND OTHER DAMAGE 
CONTEMPORANEOUS RECLAMATION 
BACKFILLING AND GRADING 
REVEGETATION 
SUBSIDENCE CONTROL 
CESSATION OF OPERATIONS 
ROADS 

a . CONSTRUCTION 
d . DRAINAGE CONTROLS 
C. SURFACING 
d . MAINTENANCE 
OTHER TRANSPORTATION FACILITIES 

SUPPORT FACILITIES 
UTILITY INSTALLATIONS 

YES NO N/A 

( X ) ( ) ( ) 
( X ) ( ) ( ) 
( x ) ( ) ( ) 

( X ) ( ) ( ) 
( X ) ( ) ( ) 
( ) ( ) ( x ) 
( X ) ( ) ( ) 
( X ) ( ) ( ) 
( ) ( ) ( X ) 
( ) ( ) ( x ) 
( ) ( ) ( x ) 
( ) ( ) ( X ) 
( ) ( ) ( x ) 

( X ) ( ) ( ) 
( ) ( ) ( X ) 
( X ) ( ) ( ) 
( X ) ( ) ( ) 
( X ) ( ) ( ) 
( ) ( ) ( x ) 
( ) ( ) ( x ) 

( X ) ( ) ( ) 
( X ) ( ) ( ) 
( X ) ( ) ( ) 
( X ) ( ) ( ) 
( ) ( ) ( X ) 

CC^'ENTS 

( ) 

X ) 

( i 
( ) 

( ) ( ) ( x ) ( ) 

an eauai ccccrruntry emoiover I EXHIBIT 
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INSPECTION REPORT 
(ccnti~uaticn sneet) 

PERMIT MVEER: INA/C13/CC7 DATE OF I\5: 

(Comments are \umcerec tc Ccrresccnc witr ~rcics Listac -::.e! 

GENERAL COMMENTS: 

On this ccmolete inspection, DCGM *as acccmcar.iec by Jcnn Pairs (ccerat:: 
and Joe Funk (OSM oversignt inscectcr). Grcurc ccr.diticns were cr>. 
Following are the TCN's receiver by uncersicnec inspector on Cctocer 21, 
1987: 

TS7-C2-0G6-Q13,1 of 3 *as issuec for failure tc cesign, construct ard 
maintain diversions in a manner which prevents acciticnal ccntricuticn zc 

suspended solids to streamflow ar.G tc runoff cutsioe the permit area. > e 
uncersigned inspector field checked anc terminated the repair wcrk before 
the TON deadline, hcwever, DCGM maintains that tnis TON was unwarranted 
since the storm event was documented in the Septemcer 3, 1987, inscecticn 
report to exceed site cesigns. Therefore, the operator was exempt frcm 
violations and given until October 31, 1987, to repair the site. 

T87-C2-006-013, 2 cf 3 was issued for failure tc designate and nark a 
stream buffer zone. The Division coes not contest the fact that strea-
buffer zone signs may not have teen in place at the time of inspection. 
The Division feels that issuing an NOV for the reasons cited accve after 
Phase 1 reclamation has been completed nay be tecnnically prccer, cut 
since no mechanized operations are, or will be, ongoing on this site, 
issuance will not likely cause correction cf the violation, nor serve apy 
other useful purpose. No NOV will be issued fcr tnis portion of tnis T V 

TS7-Q2-006-013, 3 of 3 was issued for failure to provide drains fcr 
outsloped dips discnarging onto road embankments. The undersigned 
inspector field checked and terminated the repair work before the TDN 
deadline. As with TDN 1 of 3, DQGM maintains tnat this TON was 
unwarranted since the storm event was docurrentec to exceed site desicrs. 
Therefore, the operator was exempt from violations and given until Cctccer 
31, 1987, to repair the site. 

Copy of this Report: 
Mailed to: Jcnn Rains, CPC; Brian Smith, CSM 
Given to: Joe Helfrich, DOGM 

Inspectors Signature and Number: Harcld G. Sancbeck #27 Date: Cct. 29, 1987 

file:///umcerec


INSPECTION REPORT 
(continuation sneet) Pace 3 c' ; 

PERM:": NUMBER: INA/C15/CC7 GATE ZF I\SFE:7:;N Cct 

(Comments are Numcerec to Correspond with 'rcics Listed £cc.e' 

Zee Funk expressed concern tnat t*c mcnrr.s was too long to rave net 
repaired the site. September 3, 1937, is the recognized date whererv i:~l# 

realized a problem existed at tne mine site. COGM believes that t*c :: 
three months is a reasonable lenctn of time to have an out-of-state 
operator repair a site. An cperatcr requires time to assess the oarage, 
to draw up any designs, and to contract cut the repair work. 

The California Portland Cement oceratcr estimated the reoair work at 
$25,CC0. He also stated it was ccmpany policy to take tne fcllcwirg stecs 
oefore initiating work. 

A. Cefine scope of work after a field survey. 
B. Prepare design specifications and crawings. 
C. Inform DOOt regarding the intentions to repair site. 
D. Incorporate B above and any other information into a formal ccntrac: 

bid proposal. 
E. Print bid proposal and mail to prospective contractors. 
F. Field tour of site with all prospective contractors. 
G. Analyze all bids and award contract. 
H. Issue notice to contractor to proceed. 

Inspectors Signature and Number: Harold G. Sandbeck #27 Date: Oct. 29, 1987 



STATE OF UTAH 
NATUR|LRESpU|CES 
Oil. GaspWinOig rsE D 

355 W North -oie • 3 TnaqCfinterASuite 350 • Salt Lake Ctv U' 3^5C-*2C3 • 3C*-53c-52-C G.G8nterASgi*sJ50 • Salt Lake C.N U' 3^5C-*2C3 • i 
vJ0,\ 2 9 1992 INSPECTION REPORT 

INSPECTION DATE & TIME: „ 9 ^ 2 . . J L _ i 2 § § . 
i i22ls i .22.Bs.2i . 

SECRETARY, BOARD OF 
OIL.GAS&MIN'^G 

Permittee and /or Operators Name: Caiifornia^Port^land^Ceme^t 
Business Address: fi?5_South_Rancno_Hvenue !ri,it*I,i._Q9-i£i£!±::25i!± 
Mine Name: yidden^Va.Uey Permit Number: _9QT/2i5/22Z- 7<*?^ 
Type of Mining Activity: Underground _XX_Surface Other 
County: iE!]§!2Y. State: Utah 
Company Official (s) : N'2D§ 
State Official (s) : iiII.y§r:rl1§£h-§L,^-i2tl!2-.y[2ii§tii§d 
Partial: Complete: XX Date of Last Inspection: Ju^v^S^ i2§ 
Weather Conditions: QI§a£-§£d_hot 
Acreage: Permitted _3§2 Disturbed 7 Regraded 7 Seeded 7 Bonded 
Enforcement Action: None 
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INSPECTION REPORT 
(continuation sheet) Page _i_of _3 

PERMIT NUMBER: .9QT/015/M7 DftTE OF INSPECTION ..Aug^^iSSS 

lComments_are_Numbered_t^ 

GENERAL COMMENTS: 

The mine site conditions were moist; some evidence was present indicatina 
a previous localized storm had occurred with little or no effects to the 
site. In maintenance areas noted, some minor hand work is required to 
reduce future storm impacts. Ivie Creek was flowing during this 
inspection. 

2. SIGNS AND MARKERS: 

A new mine I.D. sign was installed and erected on the property. Althougn 
the metal post and sign appear to be stable at this time, future 
installations should be directed towards reducing post height; the current 
height tends to be very susceptible to the varying winds associated with 
this area. 

4b. DIVERSIONS: 

1. Second waterbar diversion upwards from lower road switchback is 
developing some minor erosion on outslope bank. 

2. Road drainage ditch by lower switchback has developed some cutting. 

4d. OTHER SEDIMENT CONTROL MEASURES: 

1. The silt fences were observed and with the following exceptions, were 
noted to be in good repair. 

A. Lower silt fence on the old pond site had some water run around 
the outer edge of fencing. 

B. A small piping hole has developed on the southern end of the 
eastern silt fence along main channel. 

C. Some water run around has occurred on the southern end of the 
western silt fence along main channel. 

2. The backfill area adjacent to the old pond site, specifically by the 
rock check dams, is developing some rills especially where the water 
cascades down from upper dams. Some additional placement of rock may 
be required to dissipate the water energy in these particular areas. 



INSPECTION REPORT 
(continuation sheet) Page _3_of 3 

PERMIT NUMBER: _fiCT/015/0j97 DQTE OF INSPECTION „Aua._9.-_<I93S_„ 

iComments_are_Numbered_to_Corre 

4e. SURFACE AND GROUND WATER MONITORING: 

The results of the May 1988 stream monitoring work of Ivie Creek were 
received by the Division on July 18, 1988. Samples were taken on May £3, 
1988. 

Copy of this Report: 
Mai 1 ed to: John.Rai. nsj._Ca l^forni§_Por1Iand_Cernent 
Mailed to SLC for:_Jjriari_SrnithtJ2^^^ 
Filed to: PFO 

Inspectors Signature and Number: WiiJLi.arn_P• y§22l«]§ck_#30 Date: 9us-._i§i.-i!I§§-



43 V STATE OF UTAH 
NATURAL RESOURCES 

jOil. fcas & I Q i i n g ^ ^ 

255 N Ncrfh Terr.oie • 3 Tnca Cenfer • Sure 353 • Sci' Lcke C»y U* 34'3C-^2C3 

JUM 2 9 1992 IHSPECTION REPORT 
• : ' - : : 3 - : ^ : 

INSPECTION DATE k TIME: __3§rch_?t 1539 
___2i=?_a. ". * 11:20 a.m. 

SECRETARY, BOARD OF 

OIL, GAS & K::N:ING 

Permittee and/or Operators Name: £§ii|9EDi§.Portland Cement 
Business Address: ii^Sguth^Rancho^Avenue, Cgltcn^ CA_92324-0514 
Mine Name: „Hidden_Valley Permit Number: _INA/015/007_ 
Type of Hining Activity: Underground _XX_5urface Other 
County: ..Emery. State: „Utah_ 
Company Officiai(s): None 
State Officiai(s): „§ill_Varmack " " " " " " 
Partial: XX„Complete: Date of Last Inspection: _E§£ruar^"l~"lig9 
Weather Conditions: Qy.ercast_and_cggi 
Acreage: Permitted _?60 Disturbed 7 Regraded 7 Seeded 7 londed 7 
Enforcement Action: NgQ§ 
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INSPECTION REPORT 
(continuation sheet) Page 2 of 2 

PERMIT NUMBER: .ACT/015/007 DATE OF INSPECTION ..Karch^^a? 

iQ2!D!!!fQ^§-§ES-?JyiD&fE?d-i2-S9II§§B2Qd.2ith_TgBics_Listed Above) 

GENERAL COMMENTS: 

The mine site vas free of snov, ground conditions vere moist. Cattle vere 
observed grazing on the adjacent areas. Ivie Creek vas floving and t*K.e 
majority of the ice vas gone. 

2. SIGNS AND MARKERS: 

The mine I.D. sign has been reposted at a lover elevation. Stream buffer 
zone signs vere observed and in good repair. 

Ad. OTHER SEDIMENT CONTROL MEASURES: 

1. Repairs have been made to silt fences and berms that did not fair 
veil with vinter. 

2. Rills have developed on the northern portion of the A seam and 
vestern portion of the B seam fill slopes. Measurements indicated 
that the areas vere still in compliance vith UHC 817.106 since the 
rills have not developed beyond 9 inches in depth (A seam: 6-3 
inches, B seam: 4-6 inches). Hovever, based upon the season and the 
likelihood of precipitation events, the operator should undertake 
preventive maintenance to ensure that these rills do not further 
develop. Mr. Rains (CPC) vas contacted on 3/8/89 regarding the 
Division's concerns of additional erosion and stabilization of the 
area. 

18. SUPPORT FACILITIES: 

The fence at the main gate has been tightened and appears to be in good 
repair. Also, the drift fences above and belov the site vere observed and 
found to be functioning properly. 

Copy of this Report: 

Hailed to: Iohn_Rainsu_Calif2EQi§-?2E£i§Q^.?f!0fQii-5§Ei§-5Q29B-Ii?R2. 
Mailed to iLc'forT^IriarTsmith^^ 
Filed to: PFO 

Inspectors Signature and Number: Jrfiliiam A. Varmack #30 Date: March 8L 1989 
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INSPECTION REPORT COMMENTS 
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MR. STIRBA: Thank you, Ms. Knoop. That's all I 

have at this time. 

THE HEARING OFFICER: Mr. Richards? 

CROSS-EXAMINATION 

BY MR. RICHARDS: 

Q. You stated that there was a major event in 

1987? 

A. Yes. 

Q. Is that a rainfall event? 

A, Yes, it was a rainfall thunderstorm. 

Q. And at that time you stated that that did 

cause some erosion on the site? 

A. Yes. 

Q. Mr. Stirba has referred to three areas as the 

N.O.V. erosion sites. Did erosion occur in 1987 based 

on that event at those sites? 

A. Yes. 

Q. You testified that you undertook some 

activities to control the erosion at the three N.O.V. 

sites during 1987? 

A* We did work at those sites to control and 

protect the integrity of the roadway above those. 

Q. But you never — did you do anything to the 

gullies themselves? 

A. Yes. 
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1 Q. The erosion gullies themselves? 

2 A. Yes. 

3 Q. And what type of activities did you conduct? 

4 1 A. At that time we placed rock, riprap rock that 

5 both was salvaged from on-site adjacent areas and 

6 brought into the site. That rock was placed in the 

7 bottom of the gullies. 

8 Q. Were you working with the Division personnel 

9 at this time — 

10 A. Yes. 

11 Q. — as to how to do that? 

12 A. Yes. 

13 Q. And did the Division and Hidden Valley work 

14 together to try and design a program that could minimize 

15 the erosion? 

16 A. Yes. 

17 Q. So it would be fair to say that you and the 

18 Division were well aware that these three sites 

19 constituted an erosion problem in 1987? 

20 A. Yes. 

21 Q. You testified that there was an event in 1989; 

22 is that true? 

23 A. Uh-huh. 

24 Q. And you testified that that actually increased 

25 the erosion at these three sites? 



A. No. That event removed the particles that we 

placed in 1987, some of those were removed out of the 

gullies in 1989. 

Q. That was the riprap? 

A. Right. 

Q. And so would it be your testimony that the 

riprap you placed in 1987 was ineffective? 

A. No. Some of it stayed in place, some of it 

did not. 

Q. Was there incremental erosion between '87 and 

'89? 

A. Yes. 

Q. So these gullies were continuing to erode? 

A. Probably. 

Q. You testified that you did some other work 

during 1989, and I can't honestly remember what you 

stated. Did you do other work during 1989? 

A. Yes. 

Q. And what work was that? 

A. We did work all throughout the entire site. 

We, again, reconstructed the water bars and we placed 

additional large rock in the outfall areas. 

Q. Were you working with the Division at this 

time? 

A. Yes. 
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1 Q. Were they — were you and the Division aware 

2 that this was a continuing problem in 1989? 

3 A. Well, we were aware that the erosion had 

4 continued and that it — the integrity of the road would 

5 be at stake if something was not done. 

6 Q. So in 1987 — 1987, the Division — did the 

7 Division ever inform you that this was not an erosional 

8 problem? 

9 A. They never informed us that it was or it 

10 wasn't. 

11 Q. Okay. You were working with them to control 

12 the erosion; is that true? 

13 A. They knew what we were doing, yes. 

14 Q. And you knew the erosion was increasing? 

15 A. We knew that it had the potential to increase, 

16 yeah. 

17 Q. And then in 1989 you testified that the 

18 erosion did, in fact, increase? 

19 A. Uh-huh. 

20 Q. Then, again, in placing — you were 

21 undertaking other activities to try and reduce the 

22 amount of erosion, correct? 

23 A. Not necessarily. We were taking activities to 

24 protect the road so that there would not be further 

25 future erosion of the road surface. 
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1 Q. Of the road surface? 

2 A. Yeah, the top road surface, not the gully 

3 itself. 

4 Q. Did you undertake any activities on the 

5 outslope in 1989? 

6 A. We placed rock in the outslope but that was 

7 for the protection of the road surface. 

8 Q. I see. Once again, those activities that took 

9 place in 1989, you were working in conjunction with the 

10 Division? 

11 A. The Division approved the plans to put those 

12 rock in. 

13 Q. What date did you have that conversation with 

14 Mr. Munson that you referred to after the N.O.V. 

15 discussion of the site? 

16 A. I believe it's the 20th, the date of — 

17 Q. November 20th? 

18 A. No. January 20th, I'm sorry. 

19 Q. Of 1991? 

20 A. '92, the — 

21 Q. 1992. So this conversation was after the 

22 N.O.V. was written? 

23 A. Yes. 

24 Q. And you testified that Mr. Munson stated that 

25 this was a difficult engineering problem to overcome 
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1 erosion here? 

2 A. (Whereupon the witness nodded her head up and 

3 down.) 

4 Q. Did he ever tell you that you did not have to 

5 comply with the regulations? 

6 A. No. 

7 Q. Did he ever tell you that the erosion was not 

8 a problem? 

9 A. I don't know specifically if he said that or 

10 not. 

11 MR. RICHARDS: Okay. That's all the questions I 

12 have. 

13 THE HEARING OFFICER: Mr. Stirba? 

14 MR. STIRBA: Yes. May I approach the witness, 

15 please? 

16 THE HEARING OFFICER: Certainly. 

17 REDIRECT EXAMINATION 

18 BY MR. STIRBA: 

19 Q. Ms. Knoop, let me show you what has already 

20 been received as Exhibit R-26. Do you see that? 

21 A. Uh-huh. 

22 Q. And this is a inspection report prepared by 

23 some State inspectors when they inspected the mine site 

24 on September 3, 1987. Do you see that? 

25 A. Yes. 
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