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TATEMENT OF ISDICTION
This Court has jurisdiction over this appeal pursuant to Utah Code Ann. § 78-2-

2(3)(e)(iv) (1992) and Utah Code Ann. § 40-10-30 (3) (1986).

ISSUES PRESENTED

The issues presented for consideration by the Court are:

1. Has the Board erroneously interpreted and applied UCMRA in its finding that the
Division established a prima facie case supporting with substantial evidence its issuance of the
NOV and that HVCC failed to rebut the Division’s case?

2. Has the Board erroneously interpreted and applied UCMRA and Utah law in its
finding that the Division was not estopped in the enforcement of its NOV after it had repeatedly
found the Mine Site to be in compliance and had approved HVCC’s reclamation activities for
a Phase I bond release?

3. Has the Board erroneously interpreted and misapplied Utah Code Ann. § 40-8-9(2)
(1987) and Utah Code Ann. § 40-10-4 (1979) and the rules promulgated thereunder in its
determination that a two-year statute of limitations did not apply to bar the issuance of the NOV?

STANDARD OF REVIEW

The standard of review is statutory. Appeals taken from an order of the Board of Oil,
Gas and Mining under Title 40 Chapter 10 is on the record and not a trial de novo. Utah Code
Ann. § 40-10-30 (1986). The court shall set aside the Board action if it is found to be:

(a) unreasonable, unjust, arbitrary, capricious, or an abuse of discretion;



(b)  contrary to a constitutional right, power, privilege, or immunity;

(©) in excess of statutory jurisdiction, authority, or limitations;

(d) not in compliance with procedure required by law;

(e) based on a clearly erroneous interpretation or application of the law; or

® as to an adjudicative proceeding, unsupported by substantial evidence on the

record.
Id.

Further, Cowling v. Bd. of Oil, Gas and Mining, 830 P.2d 220 (Utah 1991) recently held
that "[w]hen a lower court reviews an order of an administrative agency and we exercise
appellate review of the lower court’s judgment, we act as if we were reviewing the
administrative agency decision directly." Id. at 223. If the reviewing court is reviewing an
issue of law, a "correction-of-error standard" is applied, to which the agency’s conclusions are
not extended deference. Gottfredson v. Utah State Retirement Bd., 808 P.2d 153, 154 (Utah Ct.
App. 1991).

DETERMINATIVE STATUTES AND RULES

The applicable statutes are contained in:
(1) Utah Code Ann. § 40-10-1 er seq., (Utah Coal Mining Reclamation Act,

"UCMRA");

ii



(2) Utah Admin. R. 614-1A; (Chapter I. UMC Regulations Pertaining To Surface
Effects of Underground Coal Mining Activities (1991)); Utah Admin. R. 614-300 - R. 614-402
(1991);

(3)  Utah Code Ann. § 40-8-1 et seq. (Utah Mined Land Reclamation Act);

(4) Utah Admin. R. 613-1-101 er seq. through Utah Admin. R. 613-5-111 (1991)
(regulations under the Utah Mined Land Reclamation Act);

) 30 U.S.C. § 1201 et seq. (Surface Mining Coal Rgclamation Act, "SMCRA");
and

©6) 30 C.F.R. Part 700 er seq. (1991) (regulations under SMCRA).

These statutes and regulations are reproduced in full in Addendum "A" through Addendum "G,"
attached hereto.

STATEMENT OF THE CASE

A. Nature of the Case.

This is a case of first impression under the Utah Coal Mining and Reclamation Act
("UCMRA"). Utah Code Ann. § 40-10-1 er seq. It involves HVCC’s challenge to the
Division’s issuance of an NOV and civil penalties against it. The Division action was upheld
by the Board on administrative review and, in part, by the Third Judicial District Court on
judicial review. This appeal seeks appellate review of the Board Order against HVCC. This
appeal is a review on the record rather than a trial de novo. Utah Code Ann. § 40-10-30

(1986).
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B. Course of Proceedings Below and Disposition at the Agency.

On November 20, 1991, the Division issued Notice of Violation number 91-26-8-2, Parts
1 and 2 ("NOV") relating to reclamation activities at the Hidden Valley Mine ("the Mine Site")
to HVCC. R.64-66; see Addendum "H." On December 17, 1991, the Division issued a
proposed penalty assessment for the NOV of $760.00 for Part 1 and $460.00 for Part 2.

The NOV and the penalty assessment were informally reviewed by the Division on
December 20, 1991 and an informal order upholding the NOV and penalty was issued on
January 17, 1992. Utah Admin. R. 614-401-760 (1991). R.40-49; see Addendum "H." Under
the rules of the Division, this informal order cannot be used as a basis for upholding the NOV
or assessment on appeal. Utah Admin. R. 614-401-762 (1991).

On February 10, 1992, HVCC initiated an administrative appeal of the NOV and the
assessment to the Board of Oil, Gas & Mining. HVCC paid the total penalty into escrow
pending administrative review. On that same day, HVCC filed a petition with the Board for
temporary relief from the abatement action ordered by the NOV. The Board granted temporary
relief, extending the time for abatement to thirty days following the Board’s entry of its written
decision on the matter. On June 30, 1992, an evidentiary hearing was held. HVCC challenged
the factual basis, jurisdiction and legal authority for issuance of the NOV and the penalty
assessment. Both the Division and HVCC presented evidence and testimony to the Chairman
of the Board acting as hearing examiner. On July 30, 1992, after considering the hearing

examiner’s proposed findings of fact and conclusions of law, the Board issued an Order
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upholding the Division in its issuance of both parts of the NOV and the total penalty assessed
for Part 1. R.432-438; see Addendum "J." The penalty assessment for Part 2 of the NOV was
reduced from $460 to $330.

On August 27, 1992, HVCC filed an appeal for judicial review of the Board’s Order to
the Third District Court under Utah Code Ann. § 40-10-30 (1986). Despite HVCC’s timely
appeal, on September 3, 1992 the Division issued a Cessation Order ("CO") against HVCC’s
parent company requiring abatement action under the NOV. See Addendum "K." On September
3, 1992, HVCC requested the Board to issue an emergency order to preserve the status quo
while HVCC sought judicial review. On September 9, 1992, the Board stayed the CO from date
of issuance until September 10, 1992 to enable HVCC to seek appropriate judicial remedies or
commence abatement action.

On September 11, 1992, the Third District Court issued a Temporary Restraining Order.
After further hearing on September 30, 1992, this Court entered an order from the bench staying
enforcement of the NOV and the CO pending judicial review of HVCC’s appeal.

On October 29, 1992, the Third District Court, Honorable Glenn K. Iwasaki presiding,
heard oral argument on the appeal issues which had been fully briefed by the parties. On
November 5, 1992, that Court entered an Order upholding the Division with respect to the entire
NOV except for the violation for failure to place perimeter markers, which the Court

overturned. Addendum "L."



HVCC now appeals the Board’s Order under Utah Code Ann. § 40-10-30 (1986). The
Board’s findings are not supported by substantial evidence. Notwithstanding the lack of
evidence, the Division was estopped by its own conduct from violating HVCC for Mine Site
conditions. A two-year statute of limitations barred Division action against HVCC.

STATEMENT OF THE FACTS
1. Defendants, the Utah Board of Oil Gas and Mining ("the Board") and the Utah
Division of Oil, Gas & Mining ("the Division") are agencies of the Utah Department of Natural
Resources, created and authorized under Utah Code Ann. § 40-6-1 et seq., Utah Code Ann. §
40-8-1 et seq. and Utah Code Ann. § 40-10-1 er seq.

2. Plaintiff Hidden Valley Coal Company ("HVCC") is a Utah corporation which
owns a coal property in Emery County, Utah, hereinafter referred to as the "Mine Site." (Permit
No. ACT/015/007).

3. The Mine Site is located in a desert area with a "low annual rainfall making
establishment of vegetation and top soil very difficult. There is a lot of exposed rock
geographically. "The weather patterns are such that [the Mine Site gets] very infrequent severe
rainfall." R.1195-1197. "The whole area [around the Mine Site], both the disturbed and
undisturbed area[s], is basically void of vegetation."” R.1195-1197.

4, In 1978 or 1979, HVCC'’s affiliate, Soldier Creek Coal Company, acquired the
Mine Site and performed various analyses on the property to determine the feasibility of

developing the Mine Site into a commercially viable coal mine. R.1146-1148.
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5. The Mine Site has never been operated as a commercial venture. In fact, by
August of 1980, it became evident to Soldier Creek that the commercial development of the
Mine Site was not economically feasible and further development at the mine ceased. R.396-
397; R.1147-1152. The minutes of the September 9, 1980 meeting of the Soldier Creek
Management Committee reflect thdat the Company voted to temporarily suspend further
development of the Mine. R.288-292.

6. In October, 1985, HVCC informed the Division of the sale of Soldier Creek and
assumption of control of the Mine Site by HVCC, a wholly-owned subsidiary of California
Portland Cement Company, and of the continuing responsibility of California Portland Cement
Company for reclamation under the Interim Program. R.280. HVCC also advised the Division
of its intent to reclaim the Mine. R.279.

7. On May 28, 1986, HVCC submitted a reclamation plan under the Permanent
Program for review by the Division. See Addendum "M."

8. On December 12, 1986, the Division issued a final permit approval for
reclamation of the Mine Site under the Permanent Program ("Reclamation Plan").

9. HVCC reclaimed the Mine Site in 1986. R.1153; R.1121.

10. Pursuant to the Reclamation Plan, HVCC contracted to have the site regraded,
scarified and reseeded. R.1153.

11.  Since 1986, HVCC has "conformed with all requests that have been made . . .

to reclaim the property in the manner that was specified. [HVCC has] responded to all
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suggestions for maintenance and basically done everything the Division has ever asked . . . since
the site was initially reclaimed in [19]86." R.1157.

12. A Division memorandum dated June 1, 1988 indicates that a bond release
inspection was conducted on May 24, 1988 and specifically states that "the access road, from
the end of the paved county road to the mine site, was ripped, water bars constructed, and
seeded and mulched.” R.267.

13. Effective June 1, 1988, the Division approved a Phase I bond release for the
Mine, reducing the reclamation bond by approximately 60% from $ 171,515.00 to $ 68,606.00
based upon completion of backfilling, grading, topsoil placement and reseeding in accordance
with the approved reclamation plan. R.266.

14. By letter dated July 16, 1988 from the Division to HVCC, the Division states:
"As a result of this inspection, the backfilling, grading, topsoil placement and drainage controls
were determined complete.” R.266. By letter dated June 16, 1988 from the Division to Emery
County the Division states: "The reclamation bond will be reduced from $171,515 to $68,606
because backfilling, grading, installations of drainage controls and revegetation have all been
done at the site." R.265. By letter dated July 17, 1988 from the Division to St. Paul Fire
Insurance Company the Division states that HVCC’s bond at the Mine may be reduced to

$68,606, due to the Phase I bond release. R.264.
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15. At the time of the Phase I bond release, HVCC was in compliance at the Mine
Site with the reclamation plan and all rules and regulations for that phase of reclamation work.
R.1174; R.1110-1111; R.1125-1131.

16.  The Division has inspected the Mine Site at least fifty-nine (59) different times
since 1987. R.1183; R.1250; R.804-954; see Addendum "N". The Division’s Inspection
Reports always find the Mine Site to be in full compliance.

17.  Prior to November 19, 1991, the Division made no indication whatsoever that any
violation existed with respect to the Mine Site or the Reclamation Plan. R.1158-1159; R.1232-
1233.

18.  In fact, in April, 1991, William J. Malencik, a Reclamation Specialist for the
Division, inspected the Mine Site. At that time the conditions at the Mine Site did not constitute
a violation of any kind. R.1029-1037; R.935-936.

19.  Again in May, 1991, William J. Malencik, a Reclamation Specialist for the
Division, inspected the Mine Site. At that time the conditions at the Mine Site did not constitute
a violation of any kind. R.1029-1037. In fact, "[o]n site conditions were substantially the same
as covered in the previous inspection dated 4/20/91." R.937-938.

20. From 1987 - 1991 there has been insignificant, insubstantial change in the erosion
conditions at the Mine Site. R.1192.

21.  From 1987 - 1991 there have been no changes whatsoever in the placement of

perimeter markers in disturbed areas. R.1232-1233.
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22.  Up to and until at least November 1, 1991, the Division records the Mine Site as
in "good condition."” R.952-954.

23.  On or about November 19, 1991, the Division conducted another inspection of
the Mine Site. R.955-957. On November 22, 1991, Notice of Violation 91-26-8-2 ("NOV")
was issued by the Division to HVCC relating to reclamation of the mine access road. R.64-66;
see Addendum "H." Part 1 of 2 alleges failure'to maintain the stability of diversions and failure
to minimize erosion to the extent possible under Utah Admin. R. 614-301-742.312.1 and
614-301-742.113 as to the road outslope and upslope. R.65. Part 2 of 2 was written for failure
to clearly mark with perimeter markers all disturbed areas and failure to seed and revegetate all
disturbed areas, under Utah Admin. R. 614-301-521.251 and 614-301-354 with respect to the
road and stream disturbed outslopes and road upslopes. R.64.

24.  The NOV was issued notwithstanding the fact that the conditions at the Mine Site
have remained unchanged since 1986, since the bond release, and since at least fifty-nine (59)
prior inspections.

SUMMARY OF THE ARGUMENT

The Board’s findings which upheld the November 22, 1991 Notice of Violation were not
based upon substantial evidence on the record and therefore should be reversed. The Division
simply did not provide testimony or evidence to support its issuance of the NOV to Hidden
Valley. There was virtually no testimony regarding the stability of diversions or the placement

of perimeter markers. The Division did introduce testimony in support of its allegation that



erosion was occurring at the Mine Site, but did not produce substantial evidence, especially in
light of other evidence and testimony at the hearing. Under the Administrative Rules, the
Division had to show that HVCC did not minimize erosion to the extent possible. The Division
did not make this showing. In addition, the Division did not show by substantial evidence that
HVCC failed to reseeded disturbed areas. In fact, HVCC has reseeded disturbed areas and the
Division has approved this action. The Division’s testimony on this consisted of one man’s
visual observations. HVCC has reseeded to the extent possible. Since there was not substantial
evidence to support the Division’s Order of July 30, 1992, the Board’s Order was in error.

Further, the Board erred when it found that the Division was not equitably estopped from
violating HVCC with respect to the environmental conditions at the Mine Site. The Division
gave HVCC fifty-nine (59) verbal and written representations that they were in compliance will
all pemit and performance standards. The Division released part of the reclamation bond. The
Division told HVCC that the Mine Site was in "good condition." Notwithstanding all of these
representations, the Division issued the NOV to HVCC without a change in environmental
conditions or the law. HVCC relied on the representations of compliance and will be damaged
by the enforcement of the NOV and CO against them. Therefore, the Board erred when it found
that the Division was not estopped from issuing the NOV.

There is also a two-year statute of limitations that applies under UCMRA. However, the
Board failed to apply this statute to the Division’s enforcement action. This was an error of law

and should be reviewed by this Court giving no deference to the Board’s finding. Testimony
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was introduced by HVCC which established that the statute existed and that Division has applied
this statute in the past. Therefore, the statute of limitations should have been applied to bar the

Division’s NOV in this case.

ARGUMENT

L THE DIVISION HAS NOT ESTABLISHED A PRIMA FACIE CASE IN
SUPPORT OF ITS NOV.

The Division bears the burden of proof and must prove a prima facie case establishing
the fact of the NOV and regarding its jurisdiction to issue the NOV. Similarly, the Division has
the burden of establishing a prima facie case in support of its penalty assessment. R.967-968.
Intersouth Mineral v. OSM, IBLA 89-248 (Feb. 19, 1991).! Only after the Division has made
a prima facie showing does the focus of the proceeding shift to HVCC to carry the burden of
persuasion regarding its defense. Rith Energy, Inc. v. OSMRE, 119 IBLA 83 (1991). In this
case, the burden never shifted to HVCC due to the Division’s failure to support its NOV with
substantial evidence.

A, The Division Did Not Establish Part 1 of Its NOV.

The NOV in issue, NOV 91-26-8-22 was issued in two parts. Part 1 of the NOV was
issued for:

) failure to maintain diversions to be stable; and

1All cases not found in Pacific Reporter, Federal Reporter, Federal Supplement or United
States Reports are reproduced in order of citation in Addendum "O," attached hereto.

2 See Addendum "H."



(b) failure to minimize erosion to the extent possible.
R.65. These violations were issued pursuant to Utah Admin. R. 614-301-742.312.1 (1991) and
614-301-742.113 (1991) and pertained to the road outslope and upslope. R.65.

1. Substantial Evidence was Not Introduced by the Division that the
Diversions at the Mine Site were Unstable.

At the June 30, 1992 administrative hearing, the Division did not introduce any evidence
that the diversions at the Mine Site were unstable. There is an utter lack of evidence in the
record regarding diversions except for testimony presented by HVCC that diversions exist at the
Mine Site which are stable. R.1200.

Utah Admin. R. 614-301-742.312.1 (1991) requires only that "[t]he diversion and its
appurtenant structures will be designed, located, constructed, maintained and used to: . . . Be
stable." Since no Division testimony was presented regarding stability, and no Division
testimony refuted HVCC'’s evidence that the diversions are stable, there is not any evidence to
support the Board’s finding which upheld this portion of the NOV.

2. Substantial Evidence was Not Introduced by the Division that HVCC
Failed to Minimize Erosion to the Extent Possible.

The Division introduced the following testimony that HVCC failed to minimize erosion
at the Mine Site to the extent possible:
* HVCC took "some steps" to minimize erosion which were not enough. R.989.

* HVCC could have taken other steps to minimize erosion such as riprapping the
channel and placing rock gabbions. R.1003-1004; 1247.



* HVCC did not place "sufficient" soil and rocks into the gullies to minimize
erosion. R.1011.

* It is not impossible to control erosion at the Mine Site. R.1243,

b The cutting of the access road increased the potential for erosion. R.992.3

This evidence is not substantial evidence. Substantial evidence is "such relevant evidence
as reasonable minds might accept as adequate to support a conclusion." Johnson v. Bd. of
Review, 198 Utah Adv. Rep. 67, 68 (Oct. 23, 1992) (quoting Grace Drilling Co. v. Bd. of
Review, 776 P.2d 63, 68 (Utah Ct. App. 1989)). The evidence that the Division introduced to
support the NOV cannot support a conclusion that HVCC did not implement "[a]ppropriate
sediment control measures . . . designed, constructed and maintained using the best technology
currently available to: . . . Minimize erosion to the extent possible." Utah Admin. R.
614-301-742.113 (1991). In fact, both the Division and HVCC introduced testimony which
discounts a violation of Utah Admin. R. 614-301-742.113 (1991). This evidence includes:

* The existing soil type at the Mine Site increases the likelihood of erosion. R.995.

Accelerated erosion is caused by slope, lack of vegetation, amount of

precipitation and high intensity runoff. R.1022-1023.

* HVCC placed angular riprap rock at the top of the ephemeral drainage at the
Mine Site to minimize erosion. R.1002; 1005.

* HVCC placed a small rock check dam at the crest of the slope at the Mine Site
to minimize erosion. R.1008.

3 The access road was constructed in 1980. R.674. The fact that the existence of the access
road accelerates erosion is not helpful to the Division’s burden since the Division allowed the
access road to remain pursuant to HVCC’s 1986 Reclamation Plan. R.1018. Furthermore, the
road construction itself was approved by the Division. R.1023.



HVCC placed water bars and ripped the road to minimize erosion. R.1010.

HVCC performed regular routine hand shovel work maintenance of small erosion
areas. R.1157.

HVCC performed significant repair work after a 1987 storm that exceeded the
design standard of the Mine Site. R.1157. These repair measures included new
water bars, new rock to place in gullies which were created from the runoff.
R.1191. The entire road surface was ripped again to provide moisture retention
capacity. R.1191. Revegetation was done. R.1191.

It would be a very difficult, if not impossible, engineering feat given the nature
of the access road to structure a different condition at the Mine Site to minimize
erosion on the access road. R.1197.

HVCC’s 1986 Reclamation Plan, approved by the Division, sought to prevent
only "significant erosion." See Addendum "M" at p. 21.

Reasonable minds could not accept the scanty testimony that HVCC could have done other things

as adequate to support the conclusion that HVCC did not minimize erosion to the extent

possible. It is important to note that HVCC did not need to prevent all erosion, HVCC just

needed to "minimize" as best as possible. Substantial evidence was introduced by HVCC which

supports a finding that HVCC minimized erosion at the Mine Site. The fact that HVCC could

have done other things does not support a violation of the rule without testimony that the other

measures would have gone further toward minimizing erosion. Therefore, it was error for the

Board to uphold this portion of the NOV.

B.

The Division Did Not Establish Part 2 of Its NOV.

Part 2 of the NOV was issued for:

@

failure to clearly mark with perimeter markers all disturbed areas; and



(b) failure to seed and revegetate all disturbed areas.
R.64. These violations were issued under Utah Admin. R. 614-301-521.251 (1991) and
614-301-354 (1991) with respect to the road and stream disturbed outslopes and road upslopes.
R.64.

1. Substantial Evidence was Not Introduced by the Division that HVCC
Failed to Mark Disturbed Areas With Perimeter Markers.

At the June 30, 1992 administrative hearing, the Division presented almost no evidence
regarding the placement of perimeter markers at the Mine Site. Division Reclamation Specialist
William Malencik merely recited the Rule that disturbed areas be marked. R.1013. Malencik
admitted that the markers were on the road at the Mine Site. R.1015. Therefore, the Division
did not present substantial evidence to support its NOV.

Even if the Board could have found support in this scant testimony for the NOV, HVCC
presented witness Joe Jarvis who testified- that:

The markers were placed after the reclamation was completed and were placed

at the perimeter of all the reclaimed sites as they were defined as previously

disturbed areas, and so the markers exist on both sides of the road, road bed and

around the disturbed areas as defined by this map. They were placed in 1987.
R.1232. Jarvis also testified that in November, 1991 the markers were placed appropriately.
R.1232-1233. This evidence refuted the Division claim that HVCC had failed to comply with
Utah Admin. R. 614-301-521.251 (1991) which states that "[flor purposes of UNDERGROUND
COAL MINING AND RECLAMATION ACTIVITIES, the perimeter of all areas affected by

surface operations or facilities before beginning mining activities will be clearly marked."



[emphasis in original]. Therefore, there is no substantial evidence to support the Board’s finding
which upheld this portion of the NOV.

2. Substantial Evidence was Not Introduced by the Division that HVCC
Failed to Seed and Revegetate all Disturbed Areas.

The Division introduced minimal, weak evidence regarding the seeding and vegetation
at the Mine Site. This evidence consisted of testimony that William Malencik, the Division
Reclamation Specialist, made a "visual inspection" of the Mine Site and did not see any seeds.
R.1014.

This insubstantial evidence is contradicted by the following testimony:

* HVCC reseeded areas that had been previously seeded. R.1157.

* HVCC reseeded the road fill slopes and some small sites which required hand
application of seed, mulch and fertilizer. R.204.

* The outslopes are seeded. R.1237.

* There is very little likelihood of getting vegetation established at the Mine Site.
R.1196.

Further, in reviewing the Division’s evidence, it is important note the fact that in 1989, HVCC
amended its 1986 Reclamation Plan regarding reseeding and revegetation efforts. This revision
was approved by the Division and states that:

During the 1989 work, it was decided not to do further revegetation work on the
road surface, for the following reasons:

1) Each successive year of ripping the road surface to prepare the
seedbed has had the negative effect of bringing large rock to the
surface, while the desirable soil material has fallen into the voids.
In localized areas, ripping the road continues to expose the coal



2)

3)

See Addendum "M" at p. 51-a. Utah Admin. R. 614-301-354 (1991) provides that "[d]isturbed
areas will be planted during the first normal period for favorable planting conditions after
replacement of the plant-growth medium. The normal period for favorable planting is that
planting time generally accepted locally for the type of plant materials selected.” Since HVCC
presented evidence that planting occurred at the Mine Site and that further efforts to revegetate
were revised and approved by the Division itself in 1989, the Division’s claim of a violation of

Utah Admin. R. 614-301-354 (1991) was successfully refuted. Substantial evidence did not exist

bedrock just under the road surface. These consequences of
ripping have substantially decreased the suitability of the road
surface as an adequate medium for plant growth. Ripping has also
prevented the road from being suitable as a four-wheel drive road,
as was permitted during the initial Reclamation Plan. It was felt
that re-ripping the road would simply worsen these problems.

Observations of growth patterns on the road surface over three
consecutive years indicates that the salinity of the soil may also be
worsened by excessive disturbances such as ripping. It is thought
that exposing new material to the surface, as well as creating
conditions for excessive evaporation of soil moisture, has increased
salinity of the already-saline soil material. It was felt prolonged
exposure of the ripped soils to precipitation may leach some of the
salts from the surfaces, as the ripping has provided adequate
internal drainage. Also, the residue from successive seeding over
the last few years has provided adequate seed when future
conditions allow for germination. For the above reasons, it was
felt that minimizing the disturbance on the road would be the best
alternative at this time.

It appears that erosion from the road surface is adequately
controlled, so additional ripping and reseeding is not necessary
from a water quality standpoint.

to uphold this portion of the NOV.



II. THE DIVISION IS EQUITABLY ESTOPPED FROM ISSUING ITS NOV
AND PENALTY ASSESSMENTS.

Contrary to the Board’s Order, HVCC has met all the elements necessary to establish
estoppel. The Division repeatedly since 1987 has lulled HVCC into the belief that it was in full
compliance with all SMCRA, UCMRA and regulatory laws. The Division filed "Inspection
Reports" which state that no violations have existed at the Mine Site since the bond was released
in 1988. As a result, HVCC has expended substantial sums of money to reclaim the Mine Site
in accordance with the Division approved Reclamation Plan and has complied with all Division
requests. Suddenly, and without a change in Mine Site conditions or the law, the Division
issued a Notice of Violation to HVCC. The Division is equitably estopped from taking this
action because it results in manifest injustice to HVCC.

Although the Mine Site was riever operated as a coal mine, HVCC began reclamation of
the Mine Site in 1986. The Mine Site was reclaimed in accordance with a Reclamation Plan
approved by the Division. HVCC received a Phase I bond release in 1988 because " . . . the
backfilling, grading, topsoil placement and drainage controls were determined complete."
R.266. The Division has inspected the Mine Site at least fifty-nine (59) different times since
1987. R.1183; R.1250; R.804-954.* The Division’s inspection reports always found the Mine

Site to be in full compliance. R.804-954.

4 All Inspection Reports are attached in Addendum "N."



01/29/87: "Overall reclamation of the site looks good." R.816. Full compliance
with permits and performance standards noted. R.815.

04/02/87: Full compliance with permits and performance standards noted. R.817.
NOV NB87-11-1-1 issued for to repair a fence. R.818-819.

04/21/87: Full compliance with permits and performance standards noted with
the exception of the fence. R.820.

05/04/87: Full compliance with permits and performance standards noted.
R.822. The fence condition had been repaired. R.823.

06/11/87: Full compliance with permits and performance standards noted.
R.825.

07/07/87: "The general mine area looks good." R.828. Full compliance with
permits and performance standards noted. R.827.

08/14/87: "The mine site area appears stable and looks good." R.830. Full
compliance with permits and performance standards noted. R.820.

09/03/87: Full compliance with permits and performance standards noted.
R.831.

10/06/87: Full compliance with permits and performance standards noted.
R.833.

10/21/87: Full compliance with permits and performance standards noted.

R.835.



12/08/87: "No problems were encountered.” R.839. Full compliance with
permits and performance standards noted. R.838.

01/08/88: "No compliance problems were noted." R.841. Full compliance with
permits and performance standards noted. R.840.

02/12/88: Full compliance with permits and performance standards noted.
R.842.

03/08/88: Full compliance with permits and performance standards noted.
R.844.

04/06/88: "The site . . . looked in good shape and improvements were in place."
R.847. Full compliance with permits and performance standards noted. R.846.
05/24/88: "Overall, the reclaimed site looked good on this inspection.” R.849.
Full compliance with permits and performance standards noted. R.848.
06/21/88: Full compliance with permits and performance standards noted.
R.850.

07/06/88: "No erosion problems were encountered." R.853. Full compliance
with permits and performance standards noted. R.852.

08/09/88: Full compliance with permits and performance standards noted.
R.854.

09/07/88: Full compliance with permits and performance standards noted.

R.857.
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10/24/88: Full compliance with permits and performance standards noted.
R.860.
11/07/88: Full compliance with permits and performance standards noted.
R.862.
12/05/88: Full compliance with permits and performance standards noted.
R.865.
01/04/89: Full compliance with permits and performance standards noted.
R.868.
02/01/89: Full compliance with permits and performance standards noted.
R.871.
03/07/89: Full compliance with permits and performance standards noted.
R.874.
04/06/89: Full compliance with permits and performance standards noted.
R.876.
04/19/89: Full compliance with permits and performance standards noted.
R.878.
06/08/89: Full compliance with permits and performance standards noted.
R.881.
07/05/89: "No violations were observed." R.886. Full compliance with permits

and performance standards noted. R.885.
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07/11/89:

R.887.

08/31/89:

R.889.

09/20/89:

R.892.

10/19/89:

R.895.

11/02/89:

R.898.

12/15/89:

R.902.

02/07/90:

R.904.

03/23/90:

R.906.

04/24/90:

R.908.

05/18/90:

R.O11.

Full

Full

Full

Full

Full

Full

Full

Full

Full

Full

compliance

compliance

compliance

compliance

compliance

compliance

compliance

compliance

compliance

compliance

with

with

with

with

with

with

with

with

with

with
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permits

permits

permits

permits
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permits

permits

permits

and
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and

and

and

and

and

and

and

and

performance

performance

performance

performance

performance

performance

performance

performance

performance

performance

standards

standards

standards

standards

standards

standards

standards

standards

standards

standards

noted.

noted.

noted.

noted.

noted.

noted.

noted.

noted.

noted.

noted.



06/01/90: Full compliance with permits and performance standards noted.
R.913.

07/19/90: Full compliance with permits and performance standards noted.
R.915.

08/21/90: Full compliance with permits and performance standards noted.
R.917.

09/27/90: Full compliance with permits and performance standards noted.
R.919.

10/15/90: Full compliance with permits and performance standards noted.
R.921.

11/08/90: Full compliance with permits and performance standards noted.
R.924. |

12/07/90: Full compliance with permits and performance standards noted.
R.926.

12/13/90: "In general the site looked very good." R.929. Full compliance with
permits and performance standards noted. R.928.

02/08/91: Full compliance with permits and performance standards noted.
R.930.

03/21/91: "Generally, the site appeared unchanged from previous inspections."

R.934. Full compliance with permits and performance standards noted. R.933.
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04/26/91: Full compliance with permits and performance standafds noted.
R.935.

05/07/91: "On site conditions were substantially the same as covered in the
previous inspection dated 04/20/91." R.938. Full compliance with permits and
performance standards noted. R.937.

06/12/91: Full compliance with permits and performance standards noted.
R.939.

07/11/91: Full compliance with permits and performance standards noted.
R.941.

07/31/91: Full compliance with permits and performance standards noted.
R.943.

09/10/91: Full compliance with permits and performance standards noted.
R.945.

10/08/91: Full compliance with permits and performance standards noted.
R.948.

11/01/91: Full compliance with permits and performance standards noted.
R.952.

11/19/91: NOV 91-26-8-2 was issued for failure to maintain stable diversions,

minimize erosion and failure to seed and mark all disturbed areas. R.955.
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As indicated above, in as late as May, 1991 the Division made no indication whatsoever
that any violation existed with respect to the Mine Site or the reclamation plan. R.1158-1159;
R.1232-1233; R.1029-1037; R.935-936. From 1987 - 1991 there has been insignificant,
insubstantial change in the erosion conditions at the Mine Site and no changes whatsoever in the
placement of perimeter markers in disturbed areas. R.1192. HVCC has "conformed with all
request that have been made . . . to reclaim the property in the manner that was specified.
[HVCC has] responded to all suggestions for maintenance and basically done everything the
Division has ever asked . . . since the site was initially reclaimed in [19]86." R.1157. Up to
and until at least November 1, 1991, the Division records the Mine Site as in "good condition."
R.952-954.

The Division did not introduce any evidence establishing that Mine Site conditions had
changed since earlier inspections. Division expert William Malencik testified that on April 1,
1991 he did "not think a violation existed." R.1032; 1038. The Inspection Reports are true and
accurate based upon the inspections performed by Division officials. R.1019-1020.

To counter HVCC’s estoppel argument, the Division has argued that it "consistently
warned Hidden Valley that erosion was a concern." See Third District Court Brief of Appellees,
Pp- 23, 25-26. The Division cited eight (8) occasions, out of a total of fifty-nine (59)
inspections, when HVCC was purportedly "warned" of erosion problems in its monthly

inspection reports.
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Out of the fifty-nine (59) Inspection Reports, eight (8) noted "minor erosion," "watching
for erosion" or "concern of erosion.” See Third District Court Brief of Appellees, pp. 23, 25-
26; R.831, 833, 835, 854, 889, 921, 924 and 935. However, in a harsh environmental setting
setting such as Hidden Valley Mine, and in this specific location where there is no choice but
for runoff water to be discharged down a steep, unengineered fill, the above-mentioned erosion
problems are to be expected and are not significant, even in the Division’s own wording and
reports. In three of the eight citations, the Division simply says that "watching" or "monitoring"
is required. Watching is a standard part of the maintenance and does not indicate a problem.
In two of the eight citations, the erosion mentioned was due to extreme runoff events, not due
to the negligence or lack of maintenance by HVCC. In another of the citations, the erosion is
mentioned as being "minor." In another citation, only one water bar is mentioned as needing
repair.

Given the above summary, the Divisibn’s characterization that it "continually warned"
HVCC of erosion problems misstates both the severity of the problem and the level of Division
concern over a five year period. Further, HVCC was very responsive to performing
maintenance as needed to hold erosion in check to what they felt was an acceptable level given
the site conditions. The Division Inspection Reports do not indicate otherwise until the NOV

was issued.
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Despite substantial evidence to the contrary, the Board erroneously concluded that the
Division was not estopped from issuing the NOV and penalties in against HVCC. R.425. The
Utah Supreme Court recently identified the following as the elements of equitable estoppel:

(1) an admission, statement or act inconsistent with the claim
afterwards asserted;

(2) action by the other party on the faith of such admission, statement
or act; and

(3)  injury to such other party resulting from allowing the first party to
contradict or repudiate such admission, statement or act.

Plateau Mining v. Utah Div. of State Lands, 802 P.2d 720, 729 (Utah 1990). Generally,
equitable estoppel may not be invoked against governmental entities such as the Division.
Mendez v. State Dep’t of Social Services, 813 P.2d 1234, 1236 (Utah Ct. App. 1991).
However, an exception to this general rule exists’ where: (1) it is necessary to prevent
manifest injustice; and (2) the exercise of governmental powers will not be impaired as a result
of the application of estoppel. Anderson v. Public Service Comm’n of Utah, 839 P.2d 822, 827
(Utah 1992); Mendez, 813 P.2d at 1236 (quoting Celebrity Club, Inc. v. Utah Liquor Control
Comm’n, 602 P.2d 689, 694 (Utah 1979); Urah State University v. Sutro & Co., 646 P.2d 715,

718 (Utah 1982); and Ehlers & Ehlers v. Carbon County, 805 P.2d 789, 792 (Utah Ct. App.

5", . . [Clourts are increasingly applying this exception, consistent with the trend toward

holding government and its agencies more responsible for their actions." Utah State University
v. Sutro & Co., 646 P.2d 715, 718, n.4 (Utah 1982) (quoting Davis, Administrative Law of the
Seventies, § 17.01; Berger, Estoppel Against the Government, 21 U. Chi. L. Rev. 680, 686
(1954); Newman, Should Official Advice Be Reliable? -- Proposals as to Estoppel and Related
Doctrines in Administrative Law, 53 Colum. L. Rev. 374 (1953)).
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1991)). Utah’s appellate courts have increasingly approved the application of this exception in
recent years.
The Utah Supreme Court established years ago that:

. . . Estoppel arises when a party (defendant Board) by his acts, representations,
or admissions, or by his silence when he ought to speak, intentionally or through

culpable negligence, induces another (plaintiffs) to believe certain facts to exist

and that such other (plaintiffs) acting with reasonable prudence and diligence,
relies and acts thereon so that he will suffer an injustice if the former (Land
Board) is permitted to deny the existence of such facts.
Morgan v. Bd. of State Lands, 549 P.2d 695, 697 (Utah 1976) (emphasis added). "Estoppel is
a doctrine of equity purposed to rescue from loss a party who has, without fault, been deluded

into a course of action by the wrong or neglect of another." Plateau Mining, 802 P.2d at 728.

A. All Three Plateau Mining Elements of Equitable Estoppel Are Present In This
Case.

1. The Division’s Admissions, Statements and Acts Are Inconsistent With
Their November, 1991 NOV and Penalty Assessment.

Plateau Mining, in establishing the elements of equitable estoppel, requires an admission,
statement or act by the Division which is inconsistent with a claim afterwards asserted. In this
case, the Division has issued fifty-nine (59) statements in writing regarding HVCC’s compliance
regarding the very actions which are cited by the NOV. Statements in the form of "Inspection
Reports" specifically finding the Mine Site to be in compliance may be found in the record in
this case, at R.804-954. Addendum "N." In addition, the Division issued memoranda and

letters finding the Mine Site to be in compliance and releasing 60% of the reclamation bond.
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The Division inspected the Mine Site on May 24, 1988 and issued a memorandum spe-
cifically finding that "the access road, from the end of the paved county road to the mine site,
was ripped, water bars constructed, and seeded and mulched." R.267. Based upon this
inspection memorandum, the State released 60% of HVCC’s reclamation bond at the Mine Site.
R.266. By letter dated July 16, 1980 from the Division to HVCC, the Division states: "As a
result of this inspection, the backfilling, grading, topsoil placement and drainage contfols were
determined complete.” R.266. By letter dated June 16, 1988 from the Division to Emery
County the Division states: "The reclamation bond will be reduced from $171,515 to $68,606
because backfilling, grading, installations of drainage controls and revegetation have all been
done at the site." R.265. At the time of the Phase I bond release, HVCC was in compliance
at the Mine Site with the reclamation plan and all rules and regulations for that phase of
reclamation work. R.1174; R.1110-1111; R.1125-1131. The Division has inspected the Mine
Site at least 59 different times since 1987 and, until November 19, 1991, HVCC was found to
be in compliance. R.1183; R.1250; R.804-954.

Suddenly, on November 19, 1991, without a change in Mine Site conditions or the law
the Division issued an NOV to HVCC. The NOV alleges: (1) failure to maintain the stability
of diversions and failure to minimize erosion to the extent possible; and (2) failure to clearly
mark with perimeter markers all disturbed areas and failure to seed and revegetate all disturbed

areas. This is clearly inconsistent with the Division’s bond release and findings for five
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consecutive years that the Mine Site was in compliance with UCMRA. Therefore, this prong

of the equitable estoppel test is satisfied.

2. HVCC Has Conducted Itself According to the Division’s Admissions,
Statements and Acts.

The second Plateau Mining element is action by HVCC on the faith of the Division’s
admissions, statements or acts above. HVCC has conducted (or, not conducted) its operations
at the Mine Site based upon the Division’s continuous findings that it was in full compliance.
The Mine Site has not been operational since 1980 and was reclaimed in 1986 under a
Reclamation Plan approved by the Division. HVCC expended substantial sums of money to
regrade, scarify and reseed the Mine Site in accordance with the approved Reclamation Plan.
R.1153. Since 1986, HVCC has conformed to all requests made by the Division to reclaim the
Mine Site. R.1157.

Moreover, HVCC obtained a bond release in 1988, indicating that HVCC had completed
this portion of its Reclamation Plan. An owner of reclaimed property should not be subject to
arbitrary determinations of non-compliance in perpetuity; rather one should receive a release and
proceed with business operations into the future. This is what HVCC has done.

3. HVCC Will Be Injured as a Result of Allowing the Division to
Contradict or Repudiate Their Admissions, Statements and or Acts.

Finally, Plateau Mining requires injury to HVCC as a result of allowing the Division to
contradict or repudiate their admissions, statements or acts. In this case, injury resulted to

HVCC in the form of issuance ofan NOV and a resulting penalty. The NOV also creates a
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potential for a pattern of violation and more serious enforcement sanctions. The State may seek
criminal fines and imprisonment against HVCC pursuant to Utah Code Ann. § 40-10-20(5) and
(6) (1986) if the NOV is not abated. In addition, the State may request the attorney general to
institute a civil action against HVCC pursuant to Utah Code Ann. § 40-10-22(2) (1981).

Most significantly, however, is the fact that if the Division is allowed to contradict their
prior representations to HVCC and enforce its NOV, HVCC will be required to spend thousands
of dollars on the abatement action required under the NOV. As a result of this abatement

action, the period of reclamation liability may be extended for another ten year period.

Furthermore, the potential for perpetual change in Division reclamation policy is great,
especially in light of the new Division Director opening at the Division. The Division may
reinterpret existing policy or define new regulations in perpetuity resulting in an unending
reclamation responsibility at the Mine Site. See Nat’l Wildlife Found. v. Lujan, 950 F.2d 765,
769 (D.C. Cir. 1991) ([SMCRA] "cannot be read to express or assume that regulatory
jurisdiction over a surface coal mining and reclamation operation must continue forever.") This
constitutes injury to HVCC sufficient to satisfy the third and final prong of the Plateau Mining
test.

B. Circumstances in This Case Justify an Application of the
Governmental Exception to the Doctrine of Equitable Estoppel.

Mendez v. State Dep’t of Social Services, 813 P.2d 1234, 1236 (Utah Ct. App. 1991)
summarizes the governmental agency exception to the equitable estoppel doctrine. The

application of the doctrine must be (1) necessary to prevent manifest injustice; and (2) not
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impair the exercise of governmental powers. Id. The governmental agency exception
"safeguards the interests of the public which may be jeopardized by the ’vagaries of political
tides, frequent changes of public officials, the possibility of collusion, or of circumventing
procedures set up by law . . .”" Prows v. State, 822 P.2d 764, 769 (Utah 1991) (quoting Sutro
& Co., 646 P.2d at 718). The exception applies if "the facts may be found with such certainty,
and the injustice suffered is of sufficient gravity to invoke the exception." Anderson, 839 P.2d
at 827 (quoting Sutro & Co., 646 P.2d at 720).

1. Manifest Injustice Will Result if the Division is Allowed to Enforce Its
NOYV and Penalty Assessment.

In this case, the Division’s action is manifestly unjust and borders on bad faith. Since
1988 when the Division released 60% of HVCC’s bond, HVCC has been lulled into the belief
that it was in full compliance with UCMRA and all applicable regulations. Over fifty-nine (59)
inspection reports in five years indicated that the Mine Site was in "good condition." R.804-
954. "If we say with Mr. Justice Holmes, 'Men must turn square corners when they deal with
the Government,’ it is hard to see why the government should not be held to a like standard of
rectangular rectitude when dealing with its citizens." Mendez, 813 P.2d at 1237 (quoting Note,
Hobson’s Choice and Similar Practices in Federal Taxation, 48 Harv. L. Rev. 1281, 1299
(1935)).

Several cases have helped define what constitutes "manifest injustice,” within the
equitable estoppel context. In Hackert v. City of Ortawa, 99 U.S. 86 (1878) (cited in Sutro &

Co., 646 P.2d at 719) city officials represented that bonds were issued for a lawful purpose and
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issued them under the city’s seal, but it was later determined that their issuance had not been
in accordance with lawful authority. The United States Supreme Court held that because such
obvious unfairness would otherwise result to purchasers of the bonds, the city was estopped from
asserting the bonds were void.

In Celebrity Club, Inc. v. Utah Liquor Control Comm’n, 602 P.2d 689 (Utah 1979), a
liquor license applicant was advised that it "was in compliance with the law" and that it qualified
for a license upon the satisfaction of certain conditions. Id. at 690. In reliance on that
representation, the licensee expended funds on the completion of its building. The state later
changed their interpretation of the applicable law and determined that Celebrity Club’s
application should be denied. Id. at 692. The Utah Supreme Court held that the state was
estopped from changing its interpretation. Id. at 695. A copy of Celebrity Club case is attached
hereto in the Addendum "P."

In these cases, "the critical inquiry is whether it appears that the facts may be found with
such certainty, and the injustice to be suffered is of sufficient gravity, to invoke the exception."
Sutro & Co., 646 P.2d at 720. Those cases "involved very clear, well-substantiated
representations by government entities." Anderson, 839 P.2d at 828. The instant case is similar
to Celebrity Club and Hackert. There cannot be a more clear, well-substantiated set of
governmental representations than exists in the fifty-nine (59) Inspection Reports which found
HVCC to be in full compliance with all permit and performance standards. R.804-954; see

Addendum "N."
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The Division has represented to HVCC that it is in compliance for at least five years.
See Summary of Inspection Reports, pp. 9-14, supra. Without a change in Mine Site conditions,
HVCC was suddenly hit with a NOV and penalty assessments requiring substantial and costly
abatement action and extending reclamation liability indefinitely. In this case, as in Celebrity
Club and Hackert, it would be manifestly unjust to allow the Division to arbitrarily and
unilaterally violate HVCC when it has continuously maintained that the Mine Site was in
compliance. This injustice justifies the application of equitable estoppel to the Division.

2. Applying Equitable Estoppel in this Case Will Not Impair the
Division’s Powers.

Vacating the NOV would result in no substantial adverse effect to public policy; nor will
it impair the power of the Division to regulate under UCMRA. Indeed, public policy will be
enhanced by vacating the NOV and applying the Division’s regulations in a manner consistent
with earlier findings of compliance. The Division had ample opportunity to regulate conditions
at the Mine Site, not the least of which were the April and May, 1991 inspections at which it
found the Mine Site to be in "good condition." R.1029-1037; R.935-938.

The only power of the Division which would be impaired by the application of equitable
estoppel here is the power to act arbitrarily and in a self-contradictory manner. As such, there
is no valid public policy argument in favor of allowing the Division to reverse its own prior
findings.

In summary, it is helpful to note language of the Washington Supreme Court, adopted

by the Utah Supreme Court in Celebrity Club:
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The doctrine of equitable estoppel is properly applicable in a case such as this,
otherwise the whim of an administrative body could bankrupt an applicant who
acted in good faith in reliance upon a solemn written commitment.

The conduct of government should always be scrupulously just in dealing with its

citizens; and where a public official acting within his authority and with

knowledge of the pertinent facts, has made a commitment and the party to whom

it was made has acted to his detriment in reliance on that commitment, the official

should not be permitted to revoke that commitment.
Celebrity Club, 602 P.2d at 695 (quoting State v. Sponburgh, 401 P.2d 635, 640 (Wash. 1965))
(emphasis added). Since HVCC has met each of the standards for equitable estoppel, established
that no public policy concerns are jeopardized by its application, and demonstrated a manifest
injustice, the Division is estopped from issuing the NOV and the penalty assessments. This
Court need not afford the Board’s findings on this point any deference. Gottfredson, 808 P.2d
at 154,

IIlI. THE NOV IS BARRED BY THE TWO-YEAR STATUTE OF
LIMITATIONS SET FORTH AT UTAH CODE ANN. 40-8-9(2) (1987).

A. The Board’s Order is Inconsistent with State Regulations
Specifically Incorporating a Two Year Statute of Limitations

The Board incorrectly concluded that the two-year statute of limitations set forth at Utah
Code Ann. § 40-8-9(2) (1987) and specifically applied to the UCMRA does not bar issuance of
the NOV. R.425-426. That section of the Utah Mined Land Reclamation Act provides:

No suit, action, or other proceeding based upon a violation of this chapter, or any

rule or order issued under this chapter, may be commenced or maintained unless

the suit, action, or proceeding is commenced within two years from the date of
the alleged violation.
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Utah Code Ann. § 40-8-9(2) (1987) (emphasis added). Utah Code Ann. § 40-10-4 (1979) states

that:

. . . Title 40, Chapter 8 and the rules and regulations adopted under it, where
appropriate, and not in conflict with this chapter . . shall be applicable . . .

Utah Admin. R. 614-1Q-900(a) (1991) provides:

The following provisions of 40-8 U.C.A. (1953, as amended), (the Utah Mined

Land Reclamation Act of 1975) and its implementing regulations are deemed

consistent with Chapter 10 of Title 40, U.C.A. (1953, as amended) and are,

therefore, made part of that Act pursuant to 40-10-4, U.C.A. Provisions not

specifically adopted by this rule are determined to be inconsistent with this rule

and shall not apply to coal mining reclamation activities . . . .

(IX) Section 40-8-9(1) and (2): Adopted.

Title 40, Chapter 10 does not enumerate a statute of limitations. Therefore, the two-year statute
of limitations under Title 40, Chapter 8 is applicable to the facts in this matter and requires that
the enforcement proceedings against HVCC be vacated in their entirety.

As authorized by statute, the Board promulgated regulations under Utah Code Ann.
§ 40-10-4 (1979) of UCMRA which specifically apply the two-year statute of limitations to the
Utah Coal Program. Notwithstanding, and without reference to the above stated statutes and
regulations, the Board erroneously concluded that "the statute of limitations is not incorporated
by reference under Utah Code Ann. § 40-10-1.ef seq. " R.425-426. This conclusion is directly
contrary to the plain meaning of Utah Admin. R. 614-1Q-900 (1991) and is clearly erroneous.

"Statutes of limitation, which ’are found and approved in all systems of enlightened

jurisprudence’ . . . represent a pervasive legislative judgment that it is unjust to fail to put the
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adversary on notice to defend within a specified period of time and that ’the right to be free
from stale claims in time comes to prevail over the right to prosecute them." United States v.
Kubrick, 444 U.S. 111 (1979) (quoting Wood v. Carpenter, 101 U.S. 135, 139 (1879); Railway
Telegraphers v. Railway Express Agency, 321 U.S. 342, 349 (1944)).

These enactments are statutes of repose; and although affording plaintiffs what the
legislature deems a reasonable time to present their claims, they protect

defendants and the courts from having to deal with cases in which the search for
truth may be seriously impaired by the loss of evidence, whether by death or

disappearance of witnesses, fading memories, disappearance of documents, or

otherwise.
Id. [citations omitted]. The plea of limitation is a "meritorious defense, in itself serving a
public interest." Guaranty Trust Co. v. United States, 304 U.S. 126, 136 (1938). Since the two
year statute of limitations has clearly been incorporated into UCMRA, and it a legitimate bar
to the Division’s NOV, the NOV should be vacated.

The Board’s Order also incorrectly concludes that application of a statute of limitations
to UCMRA enforcement actions renders UCMRA less stringent than SMCRA. R.425-426.
However, statutes of limitations have been applied to enforcement penalties arising under
SMCRA. For instance, in United States v. Lueking, 125 B.R. 513, 5 (E.D.Tenn. 1990)°, a
five-year statute of limitations was applied to collection of civil penalties assessed under

SMCRA. In addition, the Court cited two unpublished district court cases which also applied

statutes of limitations to SMCRA. United States v. McCune, No. C-2-87-1387 (S.D. Ohio, Dec.

SFor the Court’s ease, cited cases which cannot be found in Pacific Reporter, Federal
Reporter or United States Supreme Court Reports have been reproduced in order of citation in
part "O" of the Addendum, filed and served herewith.
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13, 1989) and United States v. Graham, No. 87-1843, 1989 WL 248111 (W.D. Penn. July 20,
1989). Therefore, it is consistent with both the federal SMCRA and well-established
jurisprudential policies to apply the statute of limitations to bar the Division’s action here.

B. The Violations at the Mine Site are not Continuing.

The Board Order incorrectly concludes that the violations set forth in the NOV are
continuing in nature and are not barred by the two-year statute of limitations. R.425-426. This
conclusion is not supported by substantial evidence in the record. The NOV was issued by the
Division on November 22, 1991 with respect to conditions at the Mine Site which existed well
in excess of two years prior to that date. Part 1 of 2 alleges failure to maintain the stability of
diversions and failure to minimize erosion to the extent possible under Utah Admin. R.
614-301-742.312.1 and 614-301-742.113 as to the road outslope and upslope. Part 2 of 2 was
written for failure to clearly mark with perimeter markers all disturbed areas and failure to seed
and revegetate all disturbed areas, under Utah Admin. R. 614-301-521.251 and 614-301-354
with respect to the road and stream disturbed outslopes and road upslopes.

In contrast, the record reflects that more than three years ago, the Division had found
HVCC to be in compliance regarding the very actions which are cited by the NOV. The
Division inspected the Mine Site on May 24, 1988 and issued a memorandum specifically
finding that "the access road, from the end of the paved county road to the Mine Site, was
ripped, water bars constructed, and seeded and mulched." R.267. Based upon this inspection,

the State released 60% of HVCC'’s reclamation bond at the site. R.1174; R.110-111; R.1125-
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1131. In addition, numerous inspection reports issued by the Division find this area to be in
compliance. These reports date back to 1985 and indicate full compliance at the Mine Site.
R.804-954; R.1158; R.1232-1233. The record indicates that during the period 1987 - 1991,
there has been insignificant change in the erosion conditions at the Mine Site and Ma_hgg in
the placement of perimeter markers. R.1192; R.1232-1233. The conditions giving rise to the
alleged violations under the NOV existed from 1987 -1991 without change and the Division
specifically found the site to be in compliance with Phase I reclamation requirements in May,
1988. Therefore the two-year statute of limitations bars issuance of the NOV on November 22,
1991, more than three years following Phase I bond release.

Further, absolutely no evidence was introduced by the Division upon which the Board
could base an opinion that an event within the last two years tolled the running of the statute of
limitations. In fact, the Division’s own witness testified that this statute of limitations was
applied by the Division in other cases. | |

MR. STIRBA: Are you aware that there is a statute that has a Statute of

Limitations that provides for two years under the Utah Mined Land Reclamation

Act?

MR. DANIELS: Yes.

MR. STIRBA: And, I believe, that’s 40-8-9; is that correct?

MR. DANIELS: Right.
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MR. STIRBA: You’re familiar with that particular provision that I'm referring

to?

MR. DANIELS: Yes.

MR. STIRBA: Now, isn’t it true that there are times when that provision has

been applied by a hearing officer in the administrative appeal context and that

you’ve just testified to concerning coal matters? |

MR. DANIELS: Yes, it has.

MR. STIRBA: In essence, that hearing officer would apply that statute as a

position of law that was applicable in this State to matters within the jurisdiction

of the Division, correct?

MR. DANIELS: Yes.
See R.1069-1071. There was absolutely no evidence in the record to support this ruling, much
less substantial evidence. The application of this statute of limitations is established by the
Division itself. The Division coordinator of Minerals Research admitted that fact. Since the
condition at the Mine Site has existed at least since 1987 the NOV was time barred.

CONCLUSION

As a result of the Division’s failure to establish a prima facie case supporting its NOV,
the burden of persuasion never shifted to HVCC. As such, the Board erroneously upheld the
NOV since there was not substantial evidence to support it. Since the Division repeatedly found

that the Mine Site is in compliance, it is equitably estopped from issuing its NOV and penalty
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assessments against HVCC. Also, a two year statute of limitations applies to the conditions at

the Mine Site and bars the Division’s NOV.

Dated this 8th day of March, 1993.
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40-9-5

MINES AND’ MINING

40-9-5. Disposal. of used oil.

No establishment covered under this act may dis-
pose of or discurd any used oil in any quantity other
than through a used oil collector or any other method
PRIt by the division. M

40-9-6. Violations — Adjudicative proceedings

— Injunctions — Misdemeanors —
Limitation of actions.

(1) (a) Whenever it appears that any person is vio-
lating any provision of this chapter, or any rule
or order issued under the authority of this chap-
ter, the board shall file a notice of agency action
and hold an adjudicative proceeding.

(b) If, following this hearing, the board finds a
violation, it may:

(i) issue a compliance order or a cessation

order; or

(ii) bring suit in the name of the state to

restrain the violator from continuing the vio-
lation in any court in the state having juris-
diction in the county of residence of any de-
fendant or in the county where the violation
is alleged to have occurred.

(¢) The court may grant injunctions, prohibi-
tory and mandatory, including temporary re-
straining orders.

(d) Failure to comply with the terms of any
order issued by the court is punishable by the
imposition of a penalty not to exceed $1,000 per
day for each day of failure to comply, in addition
X0 any fine glnerwise tnposed (ot vighation of tris

chapter.

(2) Any person or entity who knowingly and will-
fully violates this chapter or any rule or order
adopted under the authority of this chapter is guilty
of a class “C” misdemeanor.

(3) No suit, action, or other proceeding based upon
a violation of this chapter, or any rule or order issued
under the authority of this chapter, may be com-
menced after two years from the date of the alleged

violation.
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CHAPTER 10

COAL MINING AND RECLAMATION

Section

40-10-1.
40-10-2.
40-10-3.
40-10-4.

40-10-5.
40-10-6.

40-10-6.5.
40-10-6.6.
40-10-7.

40-10-8.

40-10-9.

Legislative finding.

Purpose.

Definitions.

Mined land reclamation provisions ap-
plied.

Activities exempted from chapter.

Powers, functions, and duties of board

and division.
Rulemaking authority and procedure.
Repealed.

YTinancial interest in mining operation
prohibited — Penalty — Enforce-
ment — Quorum for board hearings.

Exploration regulations issued by di-
vision — Contents — Confidential
information not to be publicly avail-
cble — Penalty for violation — Di-
vision approval required for re-
moval of excess coal.

Permit required for surface coal min-
ing operations — Exemptions — Ex-
piration of permit — Maximum
time for commencement of mining
operations — Renewal of permit.

Siec.tion
{0-10-10.

40-10-11.

40-10-12.

40-10-13.

40-10-14.

40-10-15.

40-10-16.

40-10-17.

40-10-18.

40'10-19.

40-10-20.

40-10-21.

40'10-22.

Pcr(fnit application fee — %

uf application and reclym.

- Determinations, t.e;x:‘;:: Plaa
Qlings — Rling & S hw=\on :t
surance required — Blakting

Division action on permit applicatiog™
— Requirements for approval ..
S;l';ed}xle of a;r;lsicanlfa mining law
violation — torati primg:i
farmland. Hon of !

Revised permit and reclamation plag
— Application — Transfer, anaugn,
ment or sale of rights — Revision e
modification of permit provisiona,

Advertisement of ownership, location
and boundaries — Notice to intees
ested agencies or bodies — Objoas

tions — Conference. *"*¥7 "~

Division’s findings imdm
and parties to conference — Notice
to applicant of approval or disep.-
proval of application — Hearing —
Temporary relief — Appeal to dis
trict court — Further review.

Performance bond — Duration of la»
bility under bond — Cash deposit or
securities in lieu of bond — Surey,
— Adjustment of amount.

Relief of performance bond, surety, or
deposit — Inspection and evaluation
[ tdmaton wWoth — hrhon tg
application for relief of bond — Obs
jections — Formal hearing or infofe
mal conference. -

Performance standards for all coal
mining and reclamation operations,
— Additional standards for steep-’
slope surface coal mining — Vari-
ances. Coand

Underground coal mining — Rules
and regulations regarding surfacs’
effects — Operator requirements for’
underground coal mining — Sus
pension of underground mining oa
finding of imminent danger to sur
face inhabitants — Applicability of
other chapter provisions.

Information provided by permittees o
division — Inspections by division
— Signs required at operations en-
trances — Violations reported by
reclamation officers — Copies” of
records and reports available 0’
public. R

Civil penalty for violation of chlptﬂ’
— Public hearing — Contest of vio-
lation or amount of penalty — Col-
Nethion — CUtimimeh, peoalttes, —
Civil penalty for failure to correct
violation. .

Civil action to compel compliance with
chapter — Jurisdiction — Venue --
Division and board as parties —
Court costs — Security when tempo-
rary restraining order or injunction
sox?éht — Other rights not. affected
— Action for damages. .

Violation of chapter or permll_cond"
tions — Inspection — Cessation or
der, abatement notice, or show
cause order — Suspension or revoca=

UbITiaa, g
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Section

40-10-23.

40-10-24.

40-10-25.

40-10-25.1.

40-10-25.2.

40-10-26.

40-10-27.

40-10-28.

40-10-28.1.

40-10-29.

40-10-30.
40-10-31.

MINES AND MINING

tion of permit — Review — Costs
assessed against either party.

Time for bringing criminal proceed-
ing.

Determination of unsuitability of
lands for surface coal mining — Pe-
tition — Public hearing — Detailed
statement by division.

Abandoned mine reclamation pro-
gram — Expenditure priorities —
Eligible lands and water.

Abandoned Mine Reclamation Fund
created — Contents — Use of mon-
ies.

Liability limitation for abandoned
mine reclamation.

State reclamation plan and annual
projects submitted to secretary of in-
terior — Contents of plan — Annual
support and implementation re-
quests — Costs for proposed
projects.

Entry upon land adversely affected by
past coal mining practices — Con-
ducting of studies or exploratory
work — State acquisition of land —
Lien — Waste disposal fund —
Water pollution control and treat-
ment plants.

Recovery of reclamation costs — Lien
against reclaimed land.

Certification of completion of coal rec-
lamation.

Other enforcement and protection
rights unaffected — Operator to re-
place adversely affected water sup-
ply of legitimate users.

Judicial review of rules or orders.

Chapter’s procedures supersede Title
63, Chapter 46b.

40-10-1. Legislative finding.

The Utah Legislature finds that:

(1) Coal mining operations presently contrib-
ute significantly to the nation’s energy require-
ments; surface coal mining constitutes one
method of extraction of the resource; the over-
whelming percentage of Utah’s coal reserves can
only be extracted by underground mining
methods; and it is, therefore, essential to the na-
tional interest to insure the existence of an ex-
panding and economically healthy underground
coal mining industry.

(2) The expansion of coal mining in Utah to
meet the nation’s energy needs makes even more
urgent the establishment of appropriate stan-
dards to minimize damage to the environment
and to productivity of the soil and to protect the
health and safety of the public.

(3) Surface mining and reclamation technol-
ogy is now developed so that effective and reason-
able regulation of surface coal mining operations
is an appropriate and necessary means to mini-
mize so far as practicable the adverse social, eco-
nomic, and environmental effects of the mining
operations.

(4) In recognition of the innate differences be-
tween coal and other mineral deposits and be-
tween surface and underground mining methods,
the Legislature perceives a need for a separate

40-10-3

chapter for effective and reasonable regulation of
such operations. 1979

40-10-2. Purpose.
It is the purpose of this chapter to:

(1) Grant to the Board and Division of Oil, Gas
and Mining the necessary authority to assure ex-
clusive jurisdiction over non-federal lands and
cooperative jurisdiction over federal lands in re-
gard to regulation of coal mining and reclama-
tion operations as authorized pursuant to Public
Law 95-87.

(2) Assure that the rights of surface land-
owners and other persons with a legal interest in
the land or appurtenances thereto are fully pro-
tected from these operations.

(3) Assure that surface coal mining operations
are conducted so as to protect the environment,
that reclamation occurs as contemporaneously as
possible with the operations, and that operations
are not conducted where reclamation as required
by this chapter is not economically or technologi-
cally feasible.

(4) Assure that appropriate procedures are
provided for the public participation in the devel-
opment, revision, and enforcement of regula-
tions, standards, reclamation plans, or programs
established by the state under this chapter.

(5) Promote the reclamation of mined areas
left without adequate reclamation prior to the
effective date of this chapter and which continue,
in their unreclaimed condition, to substantially
degrade the quality of the environment, prevent
or damage the beneficial use of land or water
resources, or endanger the health or safety of the
public.

(6) Wherever necessary, exercise the full reach
of state constitutional powers to insure the pro-
tection of the public interest through effective
control of surface coal mining operations and effi-
cient reclamation of abandoned mines. 1979

40-10-3. Definitions.
For the purposes of this chapter:

(1) "Alluvial valley floors” mean the
unconsolidated stream laid deposits holding
streams where water availability is sufficient for
subirrigation or fldod irrigation agricultural ac-
tivities but does not include upland areas which
are generally overlain by a thin veneer of
colluvial deposits composed chiefly of debris from
sheet erosion, deposits by unconcentrated runoff
or slope wash, together with talus, other mass
movement accumulation and windblown de-
posits. ’

(2) “"Approximate original contour” means
that . surface configuration achieved by
backfilling and grading of the mined area so that
the reclaimed area, including any terracing or
access roads, closely resembles the general sur-
face configuration of the land prior to mining and
blends into and complements the drainage pat-
tern of the surrounding terrain, with all high-
walls and spoil piles eliminated; but water im-
poundments may be permitted where the divi-
sion determines that they are in compliance with’
Subsection 40-10-17(2)(h).

(3) "Board” means the Board of Qil, Gas and
Mining and the board shall not be defined as an
employee of the division.

(4) "Division” means the Division of Oil, Gas
and Mining.



40-104

v "lmminent danger to $he headin and satety
of the public” means the existence of any condi-
tion or practice, or anv violation of a permit or

other requirement of this chapter in a surface
coal mining and reclamation operation, which
condition, practice, or violation could reasonably
be expected to cause substantial physical harm to
persons outside the permit area before the condi-
tion, practice, or violation can be abated. A rea-
sonable expectation or [of] death or serious injury
before abatement exists if a rational person, sub-
jected to the same conditions or practices giving
rise to the peril, would not expose himself or her-
self to the danger during the time necessary for
abatement.

(6) "Employee” means those individuals in the
employ of the division and excludes the board.

(7) “Operator” means any person, partnership,
or corporation engaged in coal mining who re-
moves or intends to remove more than 250 tons of
coal from the earth by coal mining within 12 con-
secutive calendar months in any one location.

(8) “"Other minerals” mean clay, stone, sand,
gravel, metalliferous and nonmetalliferous ores,
and any other solid material or substances of
commercial value excavated in solid or solution
form from natural deposits on or in the earth,
exclusive of coal and those minerals which occur
naturally in liquid or gaseous form.

(9) "Permit” means a permit to conduct sur-
face coal mining and reclamation operations is-
sued by the division.

(10) “Permit applicant” or "applicant” means a
person applying for a permit.

(11) "Permitting agency” means the division.

(12) "Permit area” means the area of land in-
dicated on the approved map submitted by the
operator with his application, which area of land
shall be covered by the operator’s bond as re-
quired by Section 40-10-15 and shall be readily
identifiable by appropriate markers on the site.

(13) “Permittee” means a person holding a
permit.

(14) “"Person” means an individual, partner-
ship, association, ‘society, joint stock company,
firm, company, corporation, or other governmen-
tal or business organization.

(15) “Prime farmland” means the same as pre-
scribed by the United States Department of Agri-
culture on the basis of such factors as moisture
availability, temperature regime, chemical bal-
ance, permeability, surface layer composition,
susceptibility to flooding, and erosion character-
istics.

(16) “Reclamation plan” means a plan submit-
ted by an applicant for a permit which sets forth
a plan for reclamation of the proposed surface
coal mining operations pursuant to Section
40-10-10.

(17) “Surface coal mining and reclamation op-
erations” mean surface mining operations and all
activities necessary and incident to the reclama-
tion of these operations after the effective date of
this chapter.

(18) “Surface coal mining operations” mean:

(a) Activities conducted on the surface of
lands in connection with a surface coal mine
or subject to the requirements of Section
40-10-18, surface operations and surface im-
pacts incident to an underground coal mine,
the products of which enter commerce or the
operations of which directly or indirectly af-
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fect interstate commerce. These activities jp.
clude excavation for the purpose of obtaining
coal. including such common wmethads as con.
tour, strip, auger, mountaintop removal boy
cut, open pit, and area mining, the uses of
explosives and blasting, and in situ distilla-
tian Qe cetacting, leaching, ac athes chaminal
or physical processing, and the cleaning, con-
centrating, or other processing or prepara-
tion, loading of coal for interstate commerce
at or near the mine site; but these activities
do not include the extraction of coal inciden-
tal to the extraction of other minerals where
coal does not exceed 16%3% of the tonnage of
minerals removed for purposes of commer-
cial use or sale or coal explorations subject to
Section 40-10-8.

(b) The areas upon which the activities oc-
cur or where the activities disturb the natu-
ral land surface. These areas shall also in-
clude any adjacent land the use of which is
incidental to the activities, all lands affected
by the construction of new roads or the im-
provement or use of existing roads to gain
access to the site of the activities and for
haulage and excavations, working, impound-
ments, dams, ventilation shafts, entryways,

- refuse banks, dumps, stockpiles, overburden

piles, spoil banks, culm banks, tailing, holes
or depressions, repair areas, storage areas,
processing areas, shipping areas, and other
areas upon which are sited structures, facili-
ties, or other property or materials on the
surface resulting from or incident to the ac-
tivities.

(19) "Unwarranted failure to comply” means
the failure of a permittee to.prevent the occur-
rence of any violation of his permit or any re-
quirement of this chapter due to indifference,
lack of diligence, or lack of reasonable care, or
the failure to abate any violation of the permit or
this chapter due to indifference, lack of diligence,
or lack of reasonable care. 1979

40-104. Mined land reclamation provisions ap-
plied. )

The Utah Mined Land Reclamation Act (Title 40,
Chapter 8), and the rules and regulations adopted
under it, where appropriate, and not in conflict with
the provisions of this chapter or the rules and regula-
tions adopted under it, shall be applicable to coal
mining operations and reclamation operations. 1979

40-10-5. Activities exempted from chapter.
This chapter does not apply to the following activi-
ties:

(1) the extraction of coal by a landowner for
his own noncommercial use from land owned or
leased by him; or

(2) the extraction of coal as an incidental part
of federal, state, or local government-financed
highway or other construction under rules estab-
lished by the division. 1991

40-10-6. Powers, functions, and duties of board -+
and division.

In addition to those provided in Title 40, Chapter 8,
the board and division have the following pcwers,
functions, and duties:

(1) to make and promulgate in accordance
with Title 63, Chapter 46a, the Utah Administra-
tive Rulemaking Act, such rules as are specifi-
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callv necessary for the regulation of coal mining  40-10-7. Financial interest in mining «

s and reclamation operations:

e authiorize il Clpioyees, agents, or con-
i .:m:\ tu enter upon any property for the pur-
‘ ot carrving out the provisions of this chapter
:m-.i Fitle 49, Chapter 8;

13 to establish specific reclamation and per-
(ormance standards for new and existing coal
mining operations and to effectuate these stan-
dards retroactively;

(4) to prohibit mining and exploration opera-
tions without a permit and to establish proce-
dures and requirements for the preparation, sub-
mission, approval, denial, termination, and modi-
fication of applications for coal mining and recla-
mation permits and for coal exploration permits;

(5) to set and assess an application fee based
on no more than the actual cost of review and
processing of the application, this fee to accom-
pany each application for a surface coal mining
and reclamation permit and each application for
an exploration permit;

(6) to establish procedures and detailed re-
quirements for all reclamation plans submitted
as part of a permit application;

(7) to condition the issuance of a permit to
commence or continue surface mining operations
upon the posting of performance bonds, deposits,
or sureties and to make provision for the release
of same in compliance with the requirements of
this chapter;

(8) to appoint or employ technical support, le-
pal services, or independent consultants in fur-
therance of the objectives of this chapter and
shall be responsible for coordination with other
agencies in matters relating to mined land recla-
mation and the application of related law; and

(9) to do all other things and take such other
actions retroactively or otherwise within the pur-
poses of this chapter as may be necessary to en-
force its provisions. 1989

40-10-6.5. Rulemaking authority and proce-
dure.

1) Except as provided in Subsection (2), no rule
which the board adopts for the purpose of the state
administering a program under the federal Surface
Mining Control and Reclamation Act may be more
~tringent than the corresponding federal regulations
which address the same circumstances. In adopting
~uch rules, the board may incorporate by reference
corresponding federal regulations.

2) The board may adopt rules more stringent than
wrresponding federal regulations for the purpose de-
~cribed in Subsection (1), only if it makes a written
finding after public comment and hearing, and based
un evidence in the record, that the corresponding fed-
cral regulation is not adequate to protect public
safety and the environment of the state. Those find-
ings shall be accompanied by an opinion referring to
and evaluating the public safety and environmental
information and studies contained in the record
which form the basis for the board’s conclusion.

(3) Hearings under this chapter shall be conducted
!N a manner which guarantees the parties’ due pro-
cess rights. This includes, but is not limited to, the
right to examine any evidence presented to the com-
mittee, the right to cross-examine any witness, and a
prohibition of ex parte communication between any
pirty and a member of the board. 1988

10-10-6.6. Repealed. 1991

prohibited — Penalty — Enfo

— Quorum for board hearing:
1) No employee of the division performi
function or duty under this chapter shall hav

rect or indirect financial interest in any underg.

or surface coal mining operation. Whoever know
violates the provisions of this subsection shall, u
conviction, be punished by a fine of not more tt.
$2,500, or by imprisonment of not more than o,
year, or by both. The division shall adopt regulation
to establish methods by which the provisions of this
subsection will be monitored and enforced by the divi-
sion, including appropriate provisions for filing by
these employees and the review of statements and
supplements to same concerning any financial inter-
est which may be affected by this section.

(2) For the purpose of holding hearings under this
chapter, a quorum of the board shall consist of those
members or member who has no conflict of interest as
set out in Public Law 95-87 and the rules and regula-
tions adopted under it. 1979
40-10-8. Exploration regulations issued by divi-
sion — Contents — Confidential infor-
mation not to be publicly available —

Penalty for violation — Division ap-
proval required for removal of excess
coal.

(1) Coal exploration operations which substan-
tially disturb the natural land surface shall be con-
ducted in accordance with exploration regulations is-
sued by the division. The regulations shall include, at
a minimum:

(a) The requirement that prior to conducting
any exploration under this section, any person
must file with the division notice of intention to
explore, and the notice shall include a description
of the exploration area and the period of proposed
exploration; and

(b) Provisions for reclamation in accordance
with performance standards in Section 40-10-17
of all lands disturbed in exploration, including
excavations, roads, drill holes, and the removal of
necessary facilities and equipment.

(2) Information submitted to the division pursuant
to this section as confidential concerning trade se-
crets or privileged commercial or financial informa-
tion which relates to the competitive rights of the
person or entity intending to explore the described
area shall not be available for public examination.

(3) Any person who conducts any coal exploration
activities which substantially disturb the natural
land surface in violation of this section or regulations
issued pursuant to it shall be subject to the provisions
of Section 40-10-20.

(4) No person shall remove more than 250 tons of
coal pursuant to an exploration permit without the
specific written approval of the division. 1979

40-10-9. Permit required for surface coal min-
ing operations — Exemptions — Expi-
ration of permit — Maximum time for
commencement of mining operations
— Renewal of permit.

(1) No person shall engage in or carry out surface
coal mining operations within the state unless that
person has first obtained a permit issued by the divi-
sion pursuant to an approved mining and reclamation
program, but the permit will not be required if the
operations are exempt as provided in Section 40-10-5.
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(2) All permits issued pursuant to the requiré-
ments of this chapter shall be issued for a term not t0
exceed five years; but if the applicant demonstrates
that a specified longer term is reasonably needed t©
allow the applicant o obtain necessary financing fof

equipment and the opening of the operation, and if

the application is full and complete for the specified
longer term, the division may grant a permit for the
longer term. A successor in interest to a permittee
who applies for a new permit within 30 days after
succeeding to the interest and who is able to obtain
the bond coverage of the original permittee may con-
tinue surface coal mining and reclamation operations
according to the approved mining and reclamation
plan of the original permittee until the successor’s
application is granted or denied.

(3) A permit shall terminate if the permittee has
not commenced the surface coal mining operation8
covered by the permit within three years after the
issuance of the permit; but the division may grant
reasonable extensions of time upon a showing that
the extensions are necessary by reason of litigatiof
precluding this commencement or threatening sub-
stantial economic loss to the permittee, or by reasof
of conditions beyond the control and without the fault
or negligence of the permittee. With respect to coal t0
be mined for use in a synthetic fuel facility or specifi¢
major electric generating facility, the permittee shall
be deemed to have commenced surface mining opers-
tions at such time as the construction of the synthetiC
fuel or generating facility is initiated.

(4) (2) Any valid permit issued pursuant to thid
chapter shall carry with it the right of successive
renewal upon expiration with respect to area$
within the boundaries of the existing permit. The
holders of the permit may apply for renewal, an
the renewal shall be issued (but on application
for renewal the burden shall be upon the oppo-
nents of renewal), subsequent to fulfillment of
the public notice requirements of SectionS
40-10-13 and 40-10-14 unless it is established
that and written findings by the division are
made that:

(i) The terms and conditions of the exist-
ing permit are not being satisfactorily met;

(ii) The present surface coal mining an
reclamation operation is not in compliance
with the approved plan;

(iii) The renewal requested substantially
jeopardizes the operator’s continuing respon-
sibility on existing permit areas;

(iv) The operator has not provided evi-
dence that the performance bond in effect fof
the operation will continue in full force and
effect for any renewal requested in the appli-
cation as well as any additional bond the di-
vision might require pursuant to Section
40-10-15; or )

) Any additional revised or updated in*
formation required by the division has not
been provided.

Prior to the approval of any renewal of any
permit, the division shall provide notice to the
appropriate public authorities.

(b) If an application for renewal of a valid per-
mit includes a proposal to extend the mining op-
eration beyond the boundaries authorized in the
existing permit, the portion of the application for
renewal of a valid permit which addresses any
new land areas shall be subject to the full stan-
dards applicable to new applications under this
chapter; but if the surface coal mining operations
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authorized by a permit issued pu .
chapter were not subject to lhep srstaz::t 1o thin
t,aim(e)d in  Subsections  40-10-11(2Kej)
40-10-11(2)ex11) by reason of complyi i
provisions of Subsection 40-1&11?2{& wuh::.
portion of the application for renewal of the e
mit which addresses any new land areas Per
ously identified in the reclamation plan
ted pursuant to Section 40-10-10 shall not be sub.
ject to the standards contained in '
40-10-11(2XeXi) and 40-10-11(2XeXii). |

(c) Any permit renewal shall be for a term not
to exceed the period of the original permit estab.
lished by this chapter. Application for permit pry.
newal shall be made at least 120 days prior to the
expiration of the valid permit. Yo,

and

40-10-10. Permit application fee — Submission
of application and reclamation plan —
Determinations, tests, and samplingy
— Filing of application — Insurance
required — Blasting plan.

(1) Each application for a surface coal mining and
reclamation permit under the provisions of this chap.
ter shall be accompanied by a fee as determined by
the division, but not to exceed the cost of application,
review, and processing.

(2) The permit application and the reclamation
plan submitted as part of a permit application shall
be submitted in the manner, form, and content speci-
fied by the division in implementing rules and shall
torlede the llowing. '

(a) the names and addresses of:

(i) the permit applicant;

(ii) every legal owner of record of the prop-
erty (surface and mineral) to be mined;: =

(iii) the holders of record of any leasehold
interest in the property;

(iv) any purchaser of record of the prop-
erty under a real estate contract;

(v) the operator if he is a person different
from the applicant; and

(vi) if any of these are business entities
other than a single proprietor, the names
and addresses of the principals, officers, and
resident agent for service of process.

(b) an accurate map or plan, to an appropriste
scale, clearly showing the land to be affected as of
the date of the application, the area of land
within the permit area upon which the applicant
has the legal right to enter and commence sur-
face mining operations, and a statement of those
documents upon which the applicant bases his
legal right to enter and commence surface min-
ing operations on the area affected, and whether
that right is the subject of pending court litigas
tion; but this chapter may not be construed as
vesting in the division the jurisdiction to adjudi-
LR PIOPRTYY Wit Wspaies. -

(c) a determination of the probable hydrologic
consequences of the mining and reclamation op-
erations, both on and off the mine site with re-
spect to the hydrologic regime, quantity and
quality of water in surface and groundwater sys-
tems, including the dissolved and suspended
solids under seasonal flow conditions, and the
collection of sufficient data for the mine site and
surrounding areas so that an assessment can be
made by the division of the probable cumulative
impacts of all anticipated mining in the area
upon the hydrology of the area and, particularly,
upon water availability; but this determination,
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hell nat be required unul such time as hydreo-
Jogic information on the general area prior to
mining is made available from an appropriate
tederal or state agency. The permit shall nnt be
approved until this information is available and
is incorporated into the application.

(d) a statement of the result of test borings or
core samplings from the permit area, including
logs of the drill holes; the thickness of the coal
seam found; an analysis of the chemical proper-
ties of such coal; the sulfur content of any coal
seam: chemical analysis of potentially acid or
toxic-forming sections of the overburden; and
chemical analysis of the stratum lying immedi-
ately underneath the coal to be mined, except
that the provisions of this subsection may be
waived by the division with respect to the specific
application by a written determination that
these requirements are unnecessary.

(3) If the division finds that the probable total an-
nual production at all locations of any coal surface
mining operator will not exceed 100,000 tons, the de-
termination of probable hydrologic consequences re-
quired by Subsection (2)(c) and the statement of the
result of test borings or core samplings required by
Subsection (2)(d) shall, upon the written request of
the operator, be performed by a qualified public or
private laboratory designated by the division; and the
cost of the preparation of this determination and
statement shall be assumed by the division.

(4) Information pertaining to coal seams, test bor-
ings, core samplings, or soil samples or other equiva-
lent information as required by this section shall be
made available to any person with an interest which
is or may be adversely affected; but information
which pertains only to the analysis of the chemical
and physical properties of the coal (excepting infor-
mation regarding any mineral or elemental content
which is potentially toxic to the environment) shall
be kept confidential and not made a matter of public
record.

(5) Each applicant for a surface coal mining and
reclamation permit shall file a copy of the application
for public inspection with the county clerk of the
county or an appropriate public office approved by the
division where the mining is proposed to occur, except
for that information pertaining to the coal seam it-
self.

(6) Each applicant for a permit shall be required to
submit to the division as part of the permit applica-
tion a certificate issued by an insurance company au-
thorized to do business in the state certifying that the
applicant has a public liability insurance policy in
force for the surface mining and reclamation opera-
tion for which the permit is sought or evidence that
the applicant has satisfied other state or federal self-
insurance requirements. The policy shall provide for
personal injury and property damage protection in an
amount adequate to compensate any persons dam-
aged as a result of surface coal mining and reclama-
tion operations, including use of explosives, and enti-
tled to compensation under the applicable provisions
of state law. The policy shall be maintained in full
force and effect during the terms of the permit or any
renewal, including the length of all reclamation oper-
ations.

(7) Each applicant for a surface coal mining and
reclamation permit shall submit to the division as
part of the permit application a blasting plan which
shall outline the procedures and standards by which
the operator will meet the provisions of Subsection
40-10-17(2)(0). 1989
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Division action on permit application
— Requirements  for approval —
Schedule of applicant’s mining law vi-
olation — Restoration of prime farm.
land.

(1) Upon the basis of a complete mining applica-
tion and reclamation plan or a revision or renewal of
same, as required by this chapter, including public
notification and an opportunity for a public hearing
as required by Section 40-10-13 [Section 40-10-14],
the division shall grant, require modification of, or
deny the application for a permit in a reasonable time
set by the division and notify the applicant in writ-
ing. The applicant for a permit, or revision of a per-
mit, shall have the burden of establishing that his
application is in compliance with all the require-
ments of this chapter. Within 10 days after the grant-
ing of a permit, the division shall notify the local
governmental officials in the local political subdivi-
sion in which the area of land to be affected is located
that a permit has been issued and shall describe the
location of the land.

(2) No permit or revision application shall be ap-
proved unless the application affirmatively demon-
strates and the division finds in writing on the basis
of the information set forth in the application or from
information otherwise available which will be docu-
mented in the approval and made available to the
applicant, that:

(a) The permit application is accurate and
complete and that all the requirements of this
chapter have been complied with.

(b) The applicant has demonstrated that recla-
mation as required by this chapter can be accom-
plished under the reclamation plan contained in
the permit application.

(c) The assessment of the probable cumulative
impact of all anticipated mining in the area on
the hydrologic balance specified in Subsection
40-10-10(2)(c) has been made by the division and
the proposed operation of same has been designed
to prevent material damage to hydrologic bal-
ance outside the permit area.

(d) The area proposed to be mined is not in-
cluded within an area designated unsuitable for
surface coal mining pursuant to Section 40-10-24
or is not within an area under study for such
designation in an administrative proceeding
commenced pursuant to Subsection 40-10-24(2)
(unless in the area as to which an administrative
proceeding has commenced pursuant to Section
40-10-24, the operator demonstrates that prior to
January 1, 1977, he has made substantial legal
and financial commitments in relation to the op-
eration for which he is applying for a permit).

(e) The proposed surface coal mining operation
would:

(i) not interrupt, discontinue, or preclude
farming on alluvial valley floors that are ir-
rigated or naturally subirrigated, but ex-
cluding undeveloped range lands which are
not significant to farming on the alluvial
valley floors and those lands as to which the
division finds that if the farming that will be
interrupted, discontinued, or precluded is of
such small acreage as to be of negligible im--
pact on the farm’s agricultural production; or

(i1) not materially damage the quantity or
quality of water in surface or underground
water systems that supply these alluvial
valley floors in Subsection (2)(eXi), but this
Subsection (2)(e) shall not affect those sur-

40-10-11.
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face coal mining operations which in the
year preceding August 3, 1977, produced
coal in commercial quantities and were lo-
cated within or adjacent to alluvial valley
floors or had obtained specific permit ap-
proval by the division to conduct surface coal
mining operations within these alluvial
valley floors.

(D In cases where the private mineral estate
has been severed from the private surface estate,
the applicant has submitted to the division:

(i) the written consent of the surface
owner to the extraction of coal by surface
mining methods; provided, however, that
nothing in this section shall be construed as
increasing or diminishing any property
rights by the state of Utah or by any other
landowner.

(ii) a conveyance that expressly grants or
reserves the right to extract the coal by sur-
face mining methods; or

(iii) if the conveyance does not expressly
grant the right to extract coal by surface
mining methods, the surface-subsurface le-
gal relationship shall be determined in ac-
cordance with state law.

(3) The applicant shall file with his permit applica-
tion a schedule listing any and all notices of viola-
tions of this chapter and any law, rule, or regulation
of the United States, state of Utah, or any depart-
ment or agency in the United States pertaining to air
or water environmental protection incurred by the
applicant in connection with any surface coal mining
operation during the three-year period prior to the
date of application. The schedule shall also indicate
the final resolution of any notice of violation. Where
the schedule or other information available to the
division indicates that any surface coal mining opera-
tion owned or controlled by the applicant is currently
in violation of this chapter or other laws referred to in
this subsection, the permit shall not be issued until
the applicant submits proof that the violation has
been corrected or is in the process of being corrected
to the satisfaction of the division, department, or
agency which has jurisdiction over the violation; and
no permit shall be issued to an applicant after a find-
ing by the board after opportunity for hearing that
the applicant, or the operator specified in the applica-
tion, controls or has controlled mining operations
with a demonstrated pattern of willful violations of
this chapter of such nature and duration with such
resulting irreparable damage to the environment as
to indicate an intent not to comply with the provi-
sions of this chapter.

(4) (a) In addition to finding the application in
compliance with Subsection (2), if the area pro-
posed to be mined contains prime farmland pur-
suant to division regulations, the division shall
grant a permit to mine on prime farmland if the
division finds in writing that the operator has
the technological capability to restore the mined
area within a reasonable time to equivalent or
higher levels of yield as non-mined prime farm-
land in the surrounding area under equivalent
levels of management and can meet the soil re-
construction standards specified in division regu-
lations. Except for compliance with Subsection
(2), the requirements of this Subsection (4)(a)
shall apply to all permits issued after August 3,
1977

(b)‘ Nothing in this Subsection (4) shall apply
to any permit issued prior to August 3, 1977 or to
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any revisions or renewals of it, or to any existing
surface mining operations for which a permit wag
issued prior to August 3, 1977, 198}
40-10-12. Revised permit and reclamation plan
— Application — Transfer, assignment’
or sale of rights — Revision or modif;.’
cation of permit provisions. .. y.:a¢
(1) (a) During the term of the permit the penmu;.
may submit an application for a revision of the!
permit, together with a revised reclamation plan,

to the division. .

(b) An application for a revision of a permit
shall not be approved unless the division findg
that reclamation as required by this chapter cag
be accomplished under the revised reclamation
plan. The revision shall be approved or disap-
proved within a period of time established by the
division. The division shall establish guidelineg
for a determination of the scale or extent of s
revision request for which all permit application
information requirements and procedures, in-
cluding notice and hearings, shall apply; but any
revisions which propose significant alterations in
the reclamation plan shall, at a minimum, be
subject to notice and hearing requirements,

(c) Any extensions to the area covered by the
permit, except incidental boundary revisions
must be made by application for another permit.

(2) No transfer, assignment, or sale of the rights
granted undér any permit issued pursuant to this
chapter shall be made without the written approval
of the division. e

(3) The division shall, within a time limit pre~
scribed in regulations promulgated by the board, re<
view outstanding permits and may require reason<
able revision or modification of the permit provisions
during the term of the permit; but the revision or
modification shall be based upon a written finding
and subject to notice and hearing requirements estab~
lished by this chapter. T )

40-10-13. Advertisement of ownership, location'
and boundaries — Notice to interested
agencies or bodies — Objections —
Conference.

(1) At the time of submission of an application fora
surface coal mining and reclamation permit, or revi-
sion of an existing permit pursuant to the provisions
of this chapter, the applicant shall submit to the divi-
sion a copy of his advertisement of the ownership,
precise location, and boundaries of the land to be af-
fected. At the time of submission the advertisement
shall be placed by the applicant in a local newspaper
of general circulation in the locality of the proposed
surface mine at least once a week for four consecutive
weeks. The division shall notify various local govern-
mental bodies, planning agencies, and sewage and
water treatment authorities of water companies in
the locality in which the proposed surface mining will
take place, notifying them of the operator’s intention
to surface mine a particularly-described tract of land
and indicating the application’s permit number and
where a copy of the proposed mining and reclamation
plan may be inspected. These local bodies, agencies,
authorities, or companies may submit written com-
ments within a reasonable period established by the
division on the mining applications with respect to
the effects of the proposed operation on the environ-
ment which are within their area of responsibility.
These comments shall immediately be transmitted to
the applicant by the division and shall be made avail:
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ible to the public at the same locations as are the
e applications. ) ) )

(21 ta) Any person having an interest which is or
may be adversely atfected or the oflicer ur head of
un)j federal, state, or local governmental agency
or authority shall have the right to file written
objections to the proposed initial or revised appli-

cation fur a permit for surface coal mining and
reclamation operations with the division within
30 days after the last publication of the notice.
These objections shall immediately be transmit-
ted to the applicant by the division and shall be
made available to the public.

(b) If written objections are filed and a confer-
ence requested, the division shall then hold a
conference within a reasonable time of the re-
ceipt of the objections or request. The date, time,
and location of the conference shall be advertised
by the division in a newspaper of general circula-
tion in the locality at least two weeks prior to the
scheduled conference date. The division may ar-
range with the applicant upon request by any
party to the administrative proceeding access to
the proposed mining area for the purpose of gath-
ering information relevant to the proceeding. An
electronic or stenographic record shall be made of
the conference proceeding unless waived by all
parties. This record shall be maintained and
shall be accessible to the parties until final re-
lease of the applicant’s performance bond. In the
event all parties requesting the conference stipu-
late agreement prior to the requested conference
and withdraw their request, the conference need
not be held. 1979

40-10-14. Division's findings issued to applicant
and parties to conference — Notice to
applicant of approval or disapproval
of application — Hearing — Tempo-
rary relief — Appeal to district court —
Further review.

(1) If a conference has been held under Subsection
40-10-13(2), the division shall issue and furnish the
applicant for a permit and persons who are parties to
the proceedings with the written finding of the divi-
sion granting or denying the permit in whole or in
part and stating the reasons, within the 60 days after
the conference.

(2) If there has been no conference held under Sub-
section 40-10-13(2), the division shall notify the ap-
plicant for a permit within a reasonable time as set
forth in regulations, taking into account the time
needed for proper investigation of the site, the com-
plexity of the permit application, and whether or not
written objection to the application has been filed,
whether the application has been approved or disap-
proved in whole or part.

(3) Upon approval of the application, the permit
shall be issued. If the application is disapproved, spe-
cific reasons shall be set forth in the notification.
Within 30 days after the applicant is notified of the
final decision of the division on the permit applica-
tion, the applicant or any person with an interest
which is or may be adversely affected may request a
hearing on the reasons for the final determination.
The board shall hold a hearing pursuant to the rules
of practice and procedure set forth in implementing
rules and regulations within 30 days of this request
and provide notification to all interested parties at
the time that the applicant is notified. Within 30 days
after the hearing the board shall issue and furnish
the applicant, and all persons who participated in the
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hearing, with the written decision of the board grant-
ing or denying the permit in whole or in part and
stating the reasons.

(41 Where a heaning 1s requested pursuant to Sub-
section (3), the board may, under conditions it pre-
scribes, grant temporary relief it deems appropriate
pending tinal determination of the proceedings it

ta) all parties to the proceedings have been no-
tified and given an opportunity to be heard on a
request for temporary relief;

(b) the person requesting the relief shows that
there is a substantial likelihood that he will pre-
vail on the merits of the final determination of
the proceedings; and

(c) the relief will not adversely affect the pub-
lic health or safety or cause significant imminent
environmental harm to land, air, or water re-
sources.

(5) For the purpose of the hearing, the board may
administer oaths, subpoena witnesses or written or
printed materials, compel attendance of the witnesses
or production of the materials, and take evidence, in-
cluding, but not limited to, site inspections of the land
to be affected and other surface coal mining opera-
tions carried on by the applicant in the general vicin-
ity of the proposed operation. A verbatim record of
each public hearing required by this chapter shall be
made, and a transcript made available on the motion
of any party or by order of the board.

(6) Any applicant, or any person with an interest
which is or may be adversely affected who has partici-
pated in the proceedings as an objector, and who is
aggrieved by the decision of the board, or if the board
fails to act within the time limits specified in this
chapter, has the right to appeal to the district court
for the county in which the proposed operation is lo-
cated. Any party to the action in district court may
appeal from the final judgment, order, or decree of the
district court. 1992

Performance bond — Duration of lia-
bility under bond — Cash deposit or
securities in lieu of bond — Surety —
Adjustment of amount.

(1) After a surface coal mining and reclamation
permit application has been approved but before the
permit is issued, the applicant shall file with the divi-
sion on a form prescribed and furnished by the divi-
sion, a bond for performance payable, as appropriate,
to the United States or to the state and conditional
upon faithful performance of all the requirements of
this chapter and the permit. The bond shall cover
that area of land within the permit area upon which
the operator will initiate and conduct surface coal
mining and reclamation operations within the initial
term of the permit. As succeeding increments of sur-
face coal mining and reclamation operations are to be
initiated and conducted within the permit area, the
permittee shall file with the division an additional
bond or bonds to cover these increments in accor-
dance with this section. The amount of the bond re-
quired for each bonded area shall depend upon the
reclamation requirements of the approved permit;
shall reflect the probable difficulty of reclamation,
giving consideration to such factors as topography,
geology of the site, hydrology, and revegetation po-
tential; and shall be determined by the division. The
amount of the bond shall be sufficient to assure-the
completion of the reclamation plan if the work had to
be performed by the division in the event of forfeiture
and in no case shall the bond for the entire area un-
der one permit be less than $10,000.

40-10-15.
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(2) Liability under the bond shall be for the dura-
tion of the surface coal mining and reclamation oper-
ation and for a period coincident with the operator’s
responsibility for revegetation requirements in Sec-
tion 40-10-17. The bond shall be executed by the oper-
ator and a corporate surety licensed to do business in
the state, except that the operator may elect to de-
Pposit cash, negotiable bonds of the United States gov-
ernment, or negotiable certificates of deposit of any
bank organized or transacting business in the United
States. The cash deposit or market value of the secu-
rities shall be equal to or greater than the amount of
the bond required for the bonded area.

(3) The division may accept the bond of the appli-
cant itself without separate surety when the appli-
cant demonstrates to the satisfaction of the division
the existence of a suitable agent to receive service of
process and a history of financial solvency and contin~
uous operation sufficient for authorization to self-in~
sure or bond the amount.

(4) Cash or securities so deposited shall be depos-
ited upon the same terms as the terms upon which
surety bonds may be deposited. The securities shall
be security for the repayment of the negotiable certif”
icate of deposit.

(5) The amount of the bond, surety, or deposit re-
quired and the terms of each acceptance of the appli-
cant’s bond shall be adjusted by the division from
time to time as affected land acreages are increased
or decreased or where the cost of future reclamation
changes. 1979

40-10-16. Relief of performance bond, surety, or
deposit — Inspection and evaluation of
reclamation work — Action on appli-
cation for relief of bond — Objections
— Formal hearing or informal confer-
ence.

(1) The division shall adopt and promulgate rules
and regulations providing for the release of all or part
of a performance bond, surety, or deposit which will
include the following requirements:

(a) filing of a request with the division by the
operator; and

(b) advertisement by the operator designed to
give public notice of the release and the reclama-
tion steps taken by the operator.

(2) Upon receipt of the notification and request, the
division shall within 30 days conduct an inspection
and evaluation of the reclamation work involved. The
evaluation shall consider, among other things, the
degree of difficulty to complete any remaining recla-
mation, whether pollution of surface and subsurface
water is occurring, the probability of continuance of
future occurrence of the pollution, and the estimated
cost of abating the pollution. The division shall notify
the operator in writing of its decision to release or not
to release all or part of the performance bond or de-
posit within 60 days from the filing of the request, if
no public hearing is held pursuant to Subsection (6),
and if there has been a public hearing keld pursuant
to Subsection (6), within 30 days thereafter.

(3) The division may release in whole or in part the
bond or deposit if the division is satisfied the reclama-
tion covered by the bond or deposit or portion of them
has been accomplished as required by this chapter
according to the schedule set forth in the division’s
implementing regulations, but no bond shall be fully
released until all reclamation requirements of this
chapter are finally met. .

(4) If the division disapproves the application for
release of the bond or portion of it, the division shall
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notify the permittee in writing, stating the reasong
for disapproval and recommending corrective actions
necessary to secure the release and allowing opportuy.-
nity for a public hearing.

(5) When any application for total or partial bond
release is filed with the division, the division shal]
notify the municipality in which a surface coal min-
ng operatlion 18 Yocaled by cerufied mai at Yeast 30
days prior to the release of all or a portion of the
bond.

(6) (a) Any person with a valid legal interest
which might be adversely affected by release of
the bond or the responsible officer or head of any
federal, state, or local governmental agency
which has jurisdiction by law or special expertise
with respect to any environmental, social, or eco-
nomic impact involved in the operation, or is au-
thorized to develop and enforce environmental
standards with respect to these operations shall
have the right to file written objections to the
proposed release from bond with the division-
within 30 days after the last publication of the
above notice.

(b) If written objections are filed and a formal
hearing requested, the board shall inform all the
interested parties of the time and place of the
hearing and hold a public hearing within 30 days
after the request. for the hearing. The date, time,
and location of these public hearings shall be ad-
vertised by the board in a newspaper of general
circulation in the locality for two consecutive
weeks, within 30 days after the request for the
hearing. .

(c¢) For the purpose of formal hearing the bo
shall have the authority and is hereby empow-
ered to administer oaths, subpoena witnesses or
written or printed materials, compel the atten-
dance of witnesses or production of the materials,
and take evidence including, but not limited to,
inspections of the land affected and other surface
coal mining operations carried on by the appli-
cant in the general vicinity. A verbatim record of
each public hearing required by this chapter
shall be made and a transcript made available on
the motion of any party or by order of the board.

(d) Without prejudice to the rights of the objec-
tors, the applicant, or the responsibilities of the
division pursuant to this section, the division
may establish an informal conference to resolve
these written objections. 1981

40-10-17. Performance standards for all coal
mining and reclamation operations —
Additional standards for steep-slope
surface coal mining — Variances.

(1) Any permit issued pursuant to this chapter to
conduct surface coal mining shall require that the
surface coal mining operations will meet all applica-
ble performance standards of this chapter, and such
other requirements as the division shall promulgate.

(2) General performance standards shall be appli-
cable to all surface coal mining and reclamation oper-
ations and shall require the operations as a minimum
to:

(a) Conduct surface coal mining operations so
as to maximize the utilization and conservation
of the solid fuel resource being recovered so that
reaffecting the land in the future through surface
coal mining can be minimized.

(b) Restore the land affected to a condition ca-
pable of supporting the uses which it was capable
of supporting prior to any mining, or higher or
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better uses of which there is reasonable hkeli-
hood, so long as the use or uses does [do| not
present any actual or probable hazard to public
health or safety or pose any actual or probable
threat of water diminution or pollution, and the
permit applicant’s declared proposed land use fol-
lowing reclamation is not deemed to be impracti-
cal or unreasonable, inconsistent with applicable
land use policies and plans, involves unreason-
able delay in implementation, or is violative of
federal, state, or local law.

(c) Except as provided in Subsection (3) with
respect to all surface coal mining operations
backfill, compact (where advisable to insure sta-
bility or to prevent leaching of toxic materials)
and grade in order to restore the approximate
original contour of the land with highwalls, spoil
piles, and depressions eliminated (unless small
depressions are needed in order to retain mois-
ture to assist revegetation or as otherwise autho-
rized pursuant to this chapter); but in surface
coal mining which is carried out at the same loca-
tion over a substantial period of time where the
operation transects the coal deposit and the
thickness of the coal deposits relative to the vol-
ume of the overburden is large and where the
operator demonstrates that the overburden and
other spoil and waste materials at a particular
point in the permit area or otherwise available
from the entire permit area is insufficient, giving
due consideration to volumetric expansion, to re-
store the approximate original contour, the oper-
ator, at a minimum, shall backfill, grade, and
compact (where advisable) using all available
overburden and other spoil and waste materials
to attain the lowest practicable grade but not
more than the angle of repose, to provide ade-
quate drainage and to cover all acid-forming and
other toxic materials, in order to achieve an eco-
logically sound land use compatible with the sur-
rounding region. In surface coal mining where
the volume of overburden is large relative to the
thickness of the coal deposit and where the oper-
ator demonstrates that due to volumetric expan-
sion the amount of overburden and other spoil
and waste materials removed in the course of the
mining operation is more than sufficient to re-
store the approximate original contour, the oper-
ator shall, after restoring the approximate con-
tour, backfill, grade, and compact (where advis-
able) the excess overburden and other spoil and
waste materials to attain the lowest grade but
more than the angle of repose, and to cover all
acid-forming and other toxic materials, in order
to achieve an ecologically sound land use compat-
ible with the surrounding region and that the
overburden or spoil shall be shaped and graded
in such a way as to prevent slides, erosion, and
water pollution and is revegetated in accordance
with the requirements of this chapter.

(d) Stabilize and protect all surface areas, in-
cluding spoil piles affected by the surface coal
mining and reclamation operation to effectively
control erosion and attendant air and water pol-
lution.

(e) Remove the topsoil from the land in a sepa-
rate layer, replace it on the backfill area, or if not
utilized immediately, segregate it in a separate
pile from other spoil, and when the topsoil is not
replaced on a backfill area within a time short
enough to avoid deterioration of the topsoil,
maintain a successful cover by quick growing
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plant or other means thereafler so-that the top-
sotl 1s preserved from wind and water erosion,
remains free of anv contamination by other acid
or toxic material, and is in a usable condition for
sustaining vegetation when restored during rec-
lamation; except if topsoil is of insufficient quan-
tity or of poor quality for sustaining vegetation,
or if other strata can be shown to be more suit-
able for vegetation requirements, then the opera-
tor shall remove, segregate, and preserve in a
like manner the other strata which is best able to
support vegetation.

(f) Restore the topsoil or the best available
subsoil which is best able to support vegetation.

(g) For all prime farmlands as identified in im-
plementing regulations to be mined and re-
claimed, specifications for soil removal, storage,
replacement, and reconstruction, the operator
shall, as a minimum, be required to:

(i) Segregate the A horizon of the natural
soil, except where it can be shown that other
available soil materials will create a final
soil having a greater productive capacity,
and if not utilized immediately, stockpile
this material separately from other spoil,
and provide needed protection from wind and
water erosion or contamination by other acid
or toxic material;

(i1) Segregate the B horizon of the natural
soil, or underlying C horizons or other strata,
or a combination of these horizons or other
strata that are shown to be both texturally
and chemically suitable for plant growth and
that can be shown to be equally or more fa-
vorable for plant growth than the B horizon,
in sufficient quantities to create in the re-
graded final soil a root zone of comparable
depth and quality to that which existed in
the natural soil, and if not utilized immedi-
ately, stockpile this material separately from
other spoil, and provide needed protection
from wind and water erosion or contamina-
tion by other acid or toxic material;

(iii) Replace and regrade the root zone ma-
terial described in Subsection (2)(g)(ii) above
with proper compaction and uniform depth
over the reg'raded spoil material; and

(iv) Redistribute and grade in a uniform
manner the surface soil horizon described in
Subsection (2)(g)i).

(h) Create, if authorized in the approved min-
ing and reclamation plan and permit, permanent
impoundments of water on mining sites as part of
reclamation activities only when it is adequately
demonstrated that:

(i) The size of the impoundment is ade-
quate for its intended purposes;

(ii) The impoundment dam construction
will be so designed as to achieve necessary
stability with an adequate margin of safety
compatible with that of structures con-
structed under Public Law 83-566 (16 U.S.C.
1006);

(iii) The quality of impounded water will
be suitable on a permanent basis for its in-
tended use and that discharges from the im-
poundment will not degrade the water qual-
ity below water quality standards estab-
lished pursuant to applicable federal and
state law in the receiving stream;

(iv) The level of water will be reasonably
stable;



40-10-17

(v) Final grading will provide adequate
safety and access for propused water usefs:
and

(vi) These water impoundments will not
result in the diminution of the quality or
quantity of water utilized by adjacent or sur-
rounding landowners for agricultural, indus-
trial, recreational, or domestic uses.

(i) Conducting [Conduct] any augering opera-
tion associated with surface mining in a manner
to maximize recoverability of mineral reserves
remaining after the operation and reclamation
are complete and seal all auger holes with an
impervious and noncombustible material in or-
der to prevent drainage except where the division

determines that the resulting impoundment of

water in the auger holes may create a hazard to
the environment or the public health or safety;
but the permitting authority may prohibit auger-
ing if necessary to maximize the utilization,
recoverability, or conservation of the solid fuel
resources or to protect against adverse water
quality impacts.

(j) Minimize the disturbances to the prevailing
hydrologic balance at the mine site and in associ-
ated offsite areas and to the quality and quantity
of water in surface and groundwater systems
both during and after surface coal mining opera-
tions and during reclamation by:

(i) Avoiding acid or other toxic mine
drainage by such measures as, but not lim-
ited to:

(A) preventing or removing water
from contact with toxic-producing de-
posits;

(B) treating drainage to reduce toxic
content which adversely affects down-
stream water upon being released to
water courses;

(C) casing, sealing, or otherwise man-
aging boreholes, shafts, and wells.and
[to] keep acid or other toxic drainage
from entering ground and surface
waters.

(ii) (A) Conducting surface coal mining
operations so as to prevent, to the extent
possible using the best technology cur-
rently available, additional contribu-
tions of suspended solids to stream-flow
or runoff outside the permit area, but in
no event shall contributions be in excess
of requirements set by applicable state
or federal law;

(B) Constructing any siltation struc-
tures pursuant to Subsection (2)(j)(ii)
prior to commencement of surface coal
mining operations, such structures to be
certified by a qualified registered engi-
neer to be constructed as designed and
as approved in the reclamation plan.

(iii) Cleaning out and removing tempo-
rary or large settling ponds or other siltation
structures from drainways after disturbed
areas are revegetated and stabilized and de-
positing the silt and debris at a site and in 2
manner approved by the division;

(iv) Restoring recharge capacity of the
mined area to approximate premining condi-
tions;

(v) Avoiding channel deepening or en-
largement in operations requiring the dis-
charge of water from mines;
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vy Preserving throughout the mining
and reclamation process the essential hydro.
logic functions of alluvial valley floors in the
arid and semiand areas of the state; and

(vi1) Such other actions as the division
may prescribe.

tk) With respect to surface disposal of mine
wastes, tailings, coal processing wastes, and
other waste in areas other than the mine work-
ing or excavations stabilize all waste piles in des-
ignated areas through construction in compacted
layers, including the use of incombustible and
impervious materials, if necessary, and assure
the final contour of the waste pile will be compat-
ible with natural surroundings and that the site
can and will be stabilized and revegetated ac-
cording to the provisions of this chapter.

(1) Refrain from surface coal mining within
500 feet from active and abandoned underground
mines in order to prevent breakthroughs and to
protect health or safety of miners; but the divi-
sion shall permit an operator to mine near,
through, or partially through an abandoned un-
derground mine or closer to an active under-
ground mine if:

(i) The nature, timing, and sequencing of
the approximate coincidence of specific sur-
face mine activities with specific under-
ground mine activities are jointly approved
by the departments, divisions, and agencies
concerned with surface mine reclamation
and the health and safety of underground
miners; and

(ii) The operations will result in improved
TESDUITE TECOVErY, abalernent of waler pothu-
tion, or elimination of hazards to the health
and safety of the public.

(m) Design, locate, construct, operate, main-
tdin, enlarge, modify, and remove or abandon, in
accordance with the standards and criteria devel-
oped pursuant to the division’s rules and regula-
tions, all existing and new coal mine waste piles
consisting of mine wastes, tailings, coal process-
ing wastes, or other liquid and solid wastes, and
used either temporarily or permanently as dams
or embankments.

(n) Insure that all debris, acid-forming mate-
rials, toxic materials, or materials constituting a
fire hazard are treated or buried and compacted
or otherwise disposed of in a manner designed to
prevent contamination of ground or surface
waters and that contingency plans are developed
to prevent sustained combustion.

(o) Insure that explosives are used only in ac-
cordance with existing state and federal law and
the regulations adopted by the board, which shall
include provisions to:

(i) Provide adequate advance written no-
tice to local governments and residents who
might be affected by the use of the explosives
by publication of the planned blasting sched-
ule in 2 newspaper of general tirtulation in
the locality and by mailing a copy of the pro-
posed blasting schedule to every resident liv-
ing within one-half mile of the proposed
blasting site and by providing daily notice to
resident/occupiers in these areas prior to any
blasting;

(ii) Maintain for a period of at least three
years and make available for public inspec-
tion upon request a log detailing the location
of the blasts, the pattern and depth of the
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drill holes, the amount of explosives used per
hole, and the order and length of delay in the
blasts: )

‘i) Limit the type of explosives and deto-
nating equipment, the size, the timing and
frequency of blasts based upon the physical
conditions of the site su as Lo prevent injury
to persons, damage to public and private
property outside the permit area, adverse
impacts on any underground mine, and
change in the course, channel, or availability
of ground or surface water outside the permit
area;

(iv) Require that all blasting operations
be conducted by trained and competent per-
sons, and to implement this requirement, the
division shall promulgate regulations re-
quiring the training, examination, and certi-
fication of persons engaging in or directly
responsible for blasting or the use of explo-
sives in surface and coal mining operations;

(v) Provide that upon the request of a resi-
dent or owner of a man-made dwelling or
structure within one-half mile of any portion
of the permitted area, the applicant or per-
mittee shall conduct a preblasting survey of
the structures and submit the survey to the
division and a copy to the resident or owner
making the request, the area of which sur-
vey shall be decided by the division and shall
include such provisions as promulgated.

(p) Insure that all reclamation efforts proceed
in an environmentally-sound manner and as con-
temporaneously as practicable with the surface
coal mining operations; but where the applicant
proposes to combine surface mining operations
with underground mining operations to assure
maximum practical recovery of the mineral re-
sources, the division may grant a variance for
specific areas within the reclamation plan from
the requirement that reclamation efforts proceed
as contemporaneously as practicable to permit
underground operations prior to reclamation:

(i) If the division finds in writing that:

(A) The applicant has presented, as
part of the permit application, specific,
feasible plans for the proposed under-
ground mining operations;

(B) The proposed underground min-
ing operations are necessary or desirable
to assure maximum practical recovery of.
the mineral resource and will avoid mul-
tiple disturbance of the surface;

(C) The applicant has satisfactorily
demonstrated that the plan for the un-
derground mining operations conforms
to requirements for underground mining
in the jurisdiction and that permits nec-
essary for the underground mining oper-
ations have been issued by the appropri-
ate authority;

(D) The areas proposed for the vari-
ance have been shown by the applicant
to be necessary for the implementing of
the proposed underground mining oper-
ations;

(E) No substantial adverse environ-
mental damage, either onsite or offsite,
will result from the delay in completion
of reclamation as required by this chap-
ter;

«F) Provisions for the offsite storage of
spoil will comply with Subsection
40-10-17(2)v).

(11} If the board has adopted specific regu-
lations to govern the granting of the vari-
ances in accordance with the provisions of
this Subsection (2)(p) and has imposed such
additivnal requirements as deemed neces-
sary;

(1i1) If variances granted under this Sub-
section (2Xp) are to be reviewed by the divi-
sion not more than three years from the date
of issuance of the permit; and

_ (iv) If liability under the bond filed by the

applicant with the division pursuant to Sec-
tion 40-10-15 shall be for the duration of the
underground mining operations and until
the requirements of Subsection 40-10-17(2)
and Section 40-10-16 have been fully com-
plied with.

(q) Insure that the construction, maintenance,
and post-mining conditions of access roads into
and across the site of operations will control or
prevent erosion and siltation, pollution of water,
damage to fish or wildlife or their habitat, or
public or private property.

(r) Refrain from the construction of roads or
other access ways up a stream bed or drainage
channel or in such proximity to the channel so as
to seriously alter the normal flow of water.

(s) Establish on the regraded areas and all
other lands affected, a diverse, effective, and per-
manent vegetative cover of the same seasonal va-
riety native to the area of land to be affected and
capable of self-regeneration and plant succession
at least equal in extent of cover to the natural
vegetation of the area; except that introduced
species may be used in the revegetation process
where desirable and necessary to achieve the ap-
proved post-mining land use plan.

(t) Assume the responsibility for successful re-
vegetation, as required by Subsection (2Xs), for a
period of five full years after the last year of
augmented seeding, fertilizing, irrigation, or
other work in order to assure compliance with
Subsection (2)s), except in those areas or regions
of the state where the annual average precipita-
tion is 26 inches or less, then the operator’s as-
sumption of responsibility and liability will ex-
tend for a period of 10 full years after the last
year of augmented seeding, fertilizing, irrigation,
or other work; but when the division approves a
long-term intensive agricultural post-mining
land use, the applicable five or 10-year period of
responsibility for revegetation shall commence at
the date of initial planting for this long-term in-
tensive, agricultural post-mining land use, ex-
cept when the division issues a written finding
approving a long-term, intensive, agricultural
post-mining land use, as part of the mining and
reclamation plan, the division may grant excep-
tion to the provisions of Subsection (2)(s).

(u) Protect offsite areas from slides or damage
occurring during the surface coal mining and rec-
lamation operations and not deposit spoil mate-
rial or locate any part of the operations or waste
accumulations outside the permit area.

(v) Place all excess spoil material resulting
from coal surface mining and reclamation activi-
ties in a manner that:

(i) Spoil is transported and placed in a
controlled manner in position for concurrent



compaction and in a way to assure mass sta-
bility and to prevent mass movement;

(i1) The areas of disposal are within the
bonded permit areas and all organic matter
shall be removed immediately prior to spoil
placement;

tin Appropriate surface and internal
drainage systems and diversion ditches are
used s0 as to prevent spoil erosion and move-
ment;

(iyv) The disposal area does not rontain
springs, natural water courses, or wet
weather seeps unless lateral drains are con-
structed from the wet areas to the main
underdrains in a manner that filtration of
the water into the spoil pile will be pre-
vented;

(v) If placed on a slope, the spoil is placed
upon the most moderate slope among those
upon which, in the judgment of the division,
the spoil could be placed in compliance with
all the requirements of this chapter and
shall be placed, where possible, upon or
above a natural terrace, bench, or berm, if
this placement provides additional stability
and prevents mass movement;

(vi) Where the toe of the spoil rests on a
downslope, a rock toe buttress of sufficient
size to prevent mass movement, is con-
structed;

(vii) The final configuration is compatible
with the natural drainage pattern and sur-
roundings and suitable for intended uses;

(viii) Design of the spoil disposal area is
certified by a qualified professional engineer,
and to implement this requirement, the divi-
sion shall promulgate regulations regarding
the certification of engineers (n the area of
spoil disposal design; and

(ix) All other provisions of this chapter
are met.

(w) Meet such other criteria as are necessary
to achieve reclamation in accordance with the
purposes of this chapter, taking into consider-
ation the physical, climatological, and other
characteristics of the site.

“(x) To the extent possible, using the best tech-
nology currently available, minimize distur-
bances and adverse impacts of the operation on
fish, wildlife, and related environmental values,
and achieve enhancement of these resources
where practicable.

(y) Provide for an undisturbed natural barrier
beginning at the elevation of the lowest coal
seam to be mined and extending from the
outslope for the distance as the division shall de-
termine shall be retained in place as a barrier to
slides and erosion.

(3) (a) Where an applicant meets the requirements
of Subsections (3)(b) and (c), a permit without
regard to the requirement to restore to approxi-
mate original contour provided in Subsections

(2)(c), (4)(b), and (4)(c) may be granted for the
surface mining of coal where the mining opera-
tion will remove an entire coal sedm or sSedms
running through the upper fraction of a moun-
tain, ridge, or hill (except as provided in Subsec-
tion (3)) by removing all of the overburden and
creating a level plateau or a gently rolling con-
tour with no highwalls remaining, and capatle of
supporting post-mining uses in accord with the
requirements of this subsection.

v
th) In cases where an industrial, COM M reyy)
agricultural, residential, or public facility (. -
cluding recreational facilities) use is Proposed l(n.
the post-mining use of the affected fand. 1y, ll.f:.r
sion muy grant a permit tor a surface 'rmm
operation of the nature described i1n Su.‘s\fg‘,o,‘
(3na) pursuant to procedures and cru‘md“‘,:
forth in implementing rules and regulationy ~mt

cluding: '

(i) The applicant’s presentation of specific
plans for the proposed post-mining fand use
which meet criteria concerning the type of
use proposed;

(ii) The applicant’s demonstration that
the proposed use would be consistent with
adjacent land uses and existing state and to-
cal land use plans and programs and with
other requirements of this chapter;

(iit1) Procedures whereby the division pro-
vides the governing body of the unit of gen-
eral-purpose government in which the land
is located and any state or federal agency
which the division, in its discretion, deter-
mines to have an interest in the proposed .
use, an opportunity of not more than 60 days
to review and comment on the proposed use.

(c) All permits granted under the provisions of
this Subsection (3) shall be reviewed not more .
than three years from the date of issuance of the
permit, unless the applicant affirmatively dem-
onstrates that the proposed development is pro-
ceeding in accordance with the terms of the ap-
proved schedule and reclamation plan.

(4) The following performance standards shall be
applicable to steep-slope surface coal mining and
shall be in addition to those general performance
standards reguired by this section; but the provisions
of this Subsection (4) shall not apply to those situa-
tions in which an operator is mining on flat or gently
rolling terrain, on which an occasional steep slope is
encountered through which the mining operation js,
to proceed, leaving a plain or predominantly flat area
or where an operator is in compliance with provisions
of Subsection (3): -

(a) Insure that when performing surface coal .
mining on steep slopes, no debris, abandoned or
disabled equipment, spoil material, or waste.
mineral matter be placed on the downslope below
the bench or mining cut; but spoil material in
excess of that required for the reconstruction of
the approximate original contour under the pro-
visions of Subsection (2)(c) or this Subsection (4)
shall be permanently stored pursuant to Subsec-
tion 40-10-17(2)(v).

(b) Complete backfilling with spoil material
shall be required to cover completely the high-
wall and return the site to the appropriate origi-
nal contour, which material will maintain stabil-
ity following mining and reclamation.

(c) The operator may not disturb land above
the top of the highwall unless the division finds
that the disturbance will facilitate compliance
with the environmental protection standards of
this section; but the land disturbed abave the
highwall shall be limited to that amount neces-
sary to facilitate this compliance.

(d) For the purposes of this Subsection (4),
“steep slope” means any slope above 20° or such
lesser slope as may be defined by the division
after consideration of soil, climate, and other
characteristics of an area.
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.51 The board shall promulgaw specific rcL’ulaltif)ns
o povern the granting of variances fjrum the require-
ment to restore to approximate original contour pro-

4 i1 Subsection (4h) pursuant to procedures and
Ateria set forth an those regulations aincluding:
’ 1) Written request by the surface owner con-
cerning the proposed use:

(b Approval of the proposed use as an equal or
better economic or public use;

(c) Approval of the proposed use as improving
the watershed control in the area and as using
only such amount of spoil as is necessary to
achieve the planned post-mining land use. 1981

10-10-18. Underground coal mining — Rules
and regulations regarding surface ef-
fects — Operator requirements for un-
derground coal mining — Suspension
of underground mining on finding of
imminent danger to surface inhabit-
ants — Applicability of other chapter
provisions.

(1) The board shall adopt rules and regulations di-
rected toward the surface effects of underground coal
mining operations, embodying the requirements pro-
vided in this section. In adopting any rules and regu-
lations the board shall consider the distinct difference
twtween surface coal mining and underground coal
mining methods. )

2) Each permit issued pursuant to this chapter
and relating to underground coal mining shall re-
quire the operator to:

(a) Adopt measures consistent with known
technology in order to prevent subsidence caus-
ing material damage to the extent technologi-
cally and economically feasible, maximize mine
stability, and maintain the value and reasonably
foreseeable use of the surface lands, except in
those instances where the mining technology
used requires planned subsidence in a predict.
able and controlled manner; but nothing in this
Subsection (2) shall be construed to prohibit the
standard method of room and pillar mining.

(b) Seal all portals, entryways, drifts, shafts,
or other openings between the surface and under-.
ground mine working when no longer needed for
the conduct of the mining operations.

(c) Fill or seal exploratory holes no longer nec-
essary for mining, maximizing to the extent tech-
nologically and economically feasible return of
mine and processing waste, tailings, and any
other waste incident to the mining operation. to
the mine workings or excavations.

(d) With respect to surface disposal of mine
wastes, tailings, coal processing wastes, and
other wastes in areas other than the mine work-
ings or excavations, stabilize all waste piles cre-
ated by the permittee from current operations
through construction in compacted layers, in-
cluding the use of incombustible and impervious
materials, if necessary, and assure that the
leachate will not degrade below water quality
standards established pursuant to applicable fed-
eral and state law surface or ground waters and
that the final contour of the waste accumulation
will be compatible with natural surroundings
and that the site is stabilized and revegetated
according to the provisions of this section.

(e) Design, locate, construct, operate, main-
tain, enlarge, modify, and remove or abandon in
accordance with the standards and criteria devel-
oped pursuant to Section 40-10-17 all existing

and new coal mine waste ples consisting of mine
wastes, tailings, coal processing wastes, or other
liquid and solid wastes used either temporarily
or permanently as dames or embankments.

1O Estabinsh on regraded arcas and all other
lands attected. a diverse and permanent vegeta-
tive cover capable of <elf-regeneration and plant
successton and at least equal in extent ot cover to
the natural vegetation of the area.

(g) Protect offsite areas from damages which
may result from the mining operations.

(h) Eliminate fire hazards and otherwise elim-
inate conditions which constitute a hazard to
health and safety of the public.

(i) Minimize the disturbances of the prevailing
hydrologic balance at the mine site and in associ-
ated offsite areas and to the quantity of water in
surface and groundwater systems both during
and after coal mining operations and during rec-
lamation by:

(i) Avoiding acid or other toxic mine
drainage by such measures as, but not lim-
ited to: .

(A) preventing or removing water
from contact with toxic-producing de-
posits;

(B) treating drainage to reduce toxic
content which adversely affects down-
stream water upon being released to
water courses;

(C) casing, sealing, or otherwise man-
aging boreholes, shafts, and wells to
keep acid or other toxic drainage from
entering ground and surface waters.

(i) Conducting surface coal mining opera-
tions so as to prevent, to the extent possible
using the best technology currently avail-
able, additional contributions of suspended
solids to streamflow or runoff outside the
permit area (but in no event shall these con-
tributions be in excess of requirements set by
applicable state or federal law), and avoiding
channel deepening or enlargement in opera-
tions requiring the discharge of water from
mines.

(j) With respect to other surface impacts not
specified in this Subsection (2), including the con-
struction of new roads or the improvement or use
of existing roads to gain access to the site of these
activities and for haulage, repair areas, storage
areas, processing areas, shipping areas, and
other areas upon which are sited structure, facili-
ties, or other property or materials on the sur-
face, resulting from or incident to such activities,
operate in accordance with the standards estab-
lished under Section 40-10-17 for such effects
which result from surface coal mining opera-
tions; but the division shall make the modifica-
tion in the requirements imposed by this Subsec-
tion (2)(j) as are necessary to accommodate the
distinct difference between surface and under-
ground coal mining methods.

(k) To the extent possible using the best tech-
nology currently available, minimize distur-
bances and adverse impacts of the operation on
fish, wildlife. and related environmental values,
and achieve enhancement of these resources
where practicable.

(1) Locate openings for all new drift mines
working acid producing or iron producing coal
seams in a manner as to prevent a gravity dis-
charge of water from the mine.



(31 o order to protect the stabihity of the land. the
board shall suspend underground coul mining under
urbanized areas. cities, towns, and communities and
adreeent to industrial or comemercial buildines, magor
impoundments, or permanent sifeams i, aiter proper
notice and hearinyg there is a finding of imminent
danger to inhabitants of the urbanized areas, cities,
towns, and communities.

(4) The provisions of this chapter relating to per-
mits, sureties, bonds, inspections, and enforcement,
public review, and administrative and judicial review
shall be applicable to surface operations and surface
impacts incident to an underground coal mine with
those modifications to the permit application require-
ments, permit approval or denial procedures, and
bond requirements as are necessary to accommodate
the distinct difference between surface and under-
ground cocal mining methods. 1981

40-10-19. Information provided by permittees to
division — Inspections by division —
Signs required at operations entrances
— Violations reported by reclamation
officers — Copies of records and re-
ports available to public.

(1) For the purpose of developing, administering,
and enforcing any permit under this chapter, or of
determining whether any person is in violation of any
requirement of this chapter, the division shall require
any permittee to provide information relative to sur-
face coal mining and reclamation operations as the
division deems reasonable and necessary in the divi-
sion's implementing rules and regulations.

(2) The authorized representatives of the division,
without advance notice and upon presentation of ap-
propriate credentials:

(a) Shall have the right of entry into, upon, or
through any surface coal mining and reclamation
operations or any premises in which any records
required to be maintained under this Subsection
(2) are located.

(b) May at reasonable times, and without de-
lay, have access to and copy any records, inspect
any monitoring equipment or method of opera-
tion required under this chapter. As required by
Subsection 40-8-17(2), this entry and access are
conditions to obtaining an approved state permit
to conduct surface mining operations.

(3) The inspections by the division shall:

(a) Occur on an irregular basis averaging not
less than one partial inspection per month and
one complete inspection per calendar quarter for
the surface coal mining and reclamation opera-
tion covered by each permit;

(b) Occur without prior notice to the permittee
or his agents or employees except for necessary
onsite meetings with the permittee; and

(c) Include the filing of inspection reports ade-
quate to enforce the requirements of and to carry
out the terms and purposes of this chapter.

(4) Each permittee shall conspicuously maintain at
the entrances to the surface coal mining and reclama-
tion operations a clearly visible sign which sets forth
the names, business address, and phone number of
the permittee and the permit number of the surface
coal mining and reclamation operations.

(5) Each reclamation officer, upon detection of each
violation of any requirement of this chapter, shall
forthwith inform the operator in writing and shall
report in writing the violation to the division.

(6) Copies of any records, reports, inspection mate-
rials, or information obtained under this chapter by

the diviswon shall be made unmediately availab

the public. ‘€t
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40-10-20.  Civil penalty for violation of chapter
— i'ubiic hearing — Contest of Viola.

tion or amount of penalty — Collectiog
— Criminal penalties — Civil Penalty
for failure to correct violation, y

1) Any permittce who violates any permit cong,.
tion or who violates any other provision of this chap-
ter may be assessed a civil penalty by the board ex-
cept that if the violation leads to the issuance 'of a
cessation order under Section 40-10-22, the civil pen-
alty shall be assessed. This penalty shall not exceed
$5,000 for each violation. Each day of continuing vie-
lation may be deemed a separate violation for pur-’
poses of the penalty assessments. In determining the
amount of penalty, consideration shall be given to the
permittee’s history of previous violations at the par-
ticular surface coal mining operation; the seriousness
of the violation, including any irreparable harm to
the environment and any hazard to the health or
safety of the public; whether the permittee was negli-
gent; and the demonstrated good faith of the permit.
tee charged in attempting to achieve rapid compli-
ance after notification of the violation.

(2) A civil penalty shall be assessed by the board
only after the person charged with a violation de-
scribed under Subsection (1) has been given an oppor-
tunity for a public hearing. Where the public hearing
has been held, the board shall make findings of fact,
and shall issue a written decision as to the occurrence
of the violation and the amount of the penalty which
is warranted, incorporating, when appropriate, an or-
der requiring that the penalty be paid. When appro-
priate, the board shall consolidate these hearings
with other proceedings under Section 40-10-22. Any
hearing under this section shall be of record and shall
be conducted pursuant to board rules and regulations
governing the proceedings. Where the person charged
with a violation fails to avail himself of the opportu-
nity for a public hearing, a civil penalty shall be as-
sessed by the board after the board has determined
that a violation did occur and the amount of the pen-
alty which is warranted, and has issued an order re-
quiring that the penalty be paid.

(3) Upon the issuance of a notice or order charging
that a violation of this chapter has occurred, the
board shall inform the operator within 30 days of the
proposed amount of the penalty. The person charged
with the penalty shall then have 30 days to pay the
proposed penalty in full, or, if the person wishes to
contest either the amount of the penalty or the fact of
the violation, forward the proposed amount to the
board for placement in an escrow account. If, through
administrative or judicial review of the proposed pen-
alty, it is determined that no violation occurred or
that the amount of the penalty should be reduced, the
board shall within 30 days remit the appropriate
amount to the person, with interest accumulated.
Failure to forward the money to the board within 30
days shall result in a waiver of all legal rights to
contest the violation or the amount of the penalty.

(4) Civil penalties owed under this chapter may be
recovered in a civil action brought by the attorney
general of Utah at the request of the board in any
appropriate district court of the state.

(5) Any person who willfully and knowingly vio-
lates a condition of a permit issued pursuant to.this
chapter or fails or refuses to comply with any order
issued under Section 40-10-22 or any order incorpo-
rated in a final decision issued by the board under
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{his chapter, except an order incorporated in a deci-
under Subsection (2) shall, upon conviction, be
uni-hed by a fine of not more than $10,000. or by
::upr::«)nmenl tfor aot more than one year, or both.

\6) Whenever a corporate permittee vi\olates a con-
diion of a permit issued pursuant to this chapter or
fuls or refuses to comply with any order incorporated
i a final decision issucd' by the bour.d undcr_ this
chapter. except an order incorpurated in a decision
ssued under Subsection (2), any director, officer, or
apent of the corporation who willfully and knowingly
authorized, ordered, or carried out the violation, fail-
ure. or refusal shall be subject to the same civil penal-
Lies, fines, and imprisonment that may be imposed
upon a person under Subsections (1) and (5).

7y Whoever knowingly makes any false state-
ment, representation, or certification, or knowingly
fails to make any statement, representation, or certi-
fication in any application, record, report, plan, or
other document filed or required to be maintained
pursuant to this chapter or any order or decision is-
sued by the board under this chapter shall, upon con-
viction, be punished by a fine of not more than
€10.000, or by imprisonment for not more than one
vedr, or both.
" 8) Any operator who fails to correct a violation for
which a notice or cessation order has been issued un-
der Subsection 40-10-22(1) within the period permit-
ted for its correction (which period shall not end until
the entry of a final order by the board, in the case of
any review proceedings initiated by the operator in
which the board orders, after an expedited hearing,
the suspension of the abatement requirements of the
citation after determining that the operator will suf-
ter irreparable loss or damage from the application of
thuse requirements, or until the entry of an order of
the court, in the case of any review proceedings initi-
ated by the operator wherein the court orders the
suspension of the abatement requirements of the cita-
tion), shall be assessed a civil penalty of not less than
$750 for each day during which the failure or viola-
tion continues. 1988
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Civil action to compel compliance
with chapter — Jurisdiction — Venue
— Division and board as parties —
Court costs — Security when tempo-
rary restraining order or injunction
sought — Other rights not affected —
Action for damages.

') (a) Except as provided in Subsection (2), any
person having an interest which is or may be
adversely affected may commence a civil action
on his own behalf to compel compliance with this
chapter against:

(i) the state or any other governmental in-
strumentality or agency to the extent per-
mitted by the 11th Amendment to the
United States Constitution or the Utah Gov-
ernmental Immunity Act, Title 63, Chapter
30, which is alleged to be in violation of the
provisions of this chapter or of any rule, reg-
ulation, order, or permit issued pursuant to
it;

(ii) any person who is alleged to be in vio-
lation of any rule, regulation, order, or per-
mit issued pursuant to this chapter; or

(ii1) the division or board where there is
alleged a failure of the division or board to
perform any act or duty under this chapter
which is not discretionary with the division
or with the board.

40-10-21.
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tb) The district courts shall have jurisdiction
without regard to the amount in controversy or
the citizenship of the partics.

21 No action may be commenced

(a) under Subsection (1vanu) or i

(1) prior to 60 days after the plaintiff has
given notice in writing of the violation to the
division and to any alleged violator: or

(1) if the attorney general has commenced
and is diligently prosecuting a civil action in
a court of the state to require compliance
with the provisions of this chapter, or any
rule, regulation, order, or permit issued pur-
suant to this chapter;

(b) under Subsection (1XaXiii) prior to 60 days
after the plaintiff has given notice in writing of
the action to the board, in the manner as the
board prescribes by rule, except that the action
may be brought immediately after the notifica-
tion in the case where the violation or order com-
plained of constitutes an imminent threat to the
health or safety of the plaintiff or would immedi-
ately affect a legal interest of the plaintiff.

(3) (a) Any action concerning a violation of this

chapter or the rules promulgated under it may be
brought only in the judicial district in which the
surface coal mining operation complained of is
located.

(b) In the action, the division and board, if not
a party, may intervene as a matter of right.

(4) (a) The court, in issuing any final order in any

action brought pursuant to Subsection (1) may
award costs of litigation, including attorney and
expert witness fees, to any party whenever the
court determines that award is appropriate.

(b) The court may, if a temporary restraining
order or preliminary injunction is sought, require
the filing of a bond or equivalent security in ac-
cordance with the Utah Rules of Civil Procedure.

(5) Nothing in this section may restrict any right
which any person, or class of persons, has under any
statute or common law to seek enforcement of any of
the provisions of this chapter and the regulations pro-
mulgated under it, or to seek any other relief, includ-
ing relief against the division and board.

(6) Any person who is injured in his person or prop-
erty through the violation by an operator of any rule,
order, or permit issued pursuant to this chapter may
bring an action for damages, including reasonable at-
torney and expert witness fees, only in the judicial
district in which the surface coal mining operation
complained of is located. Nothing in this subsection
shall affect the rights established by or limits im-

posed under Utah workmen's compensation laws.
1985

40-10-22. Violation of chapter or permit condi-
tions — Inspection — Cessation order,
abatement notice, or show cause order
— Suspension or revocation of permit
— Review — Costs assessed against ei-
ther party.

(1) (a) Whenever, on the basis of any information
available, including receipt of information from
any person, the division has reason to believe
that any person is in violation of any require-
ment of this chapter or any permit condition re-
quired by this chapter, the division shall immed:i-
ately order inspection of the surface coal mining
operation at which the alleged violation is occur-
ring, unless the information available to the divi-
sion is a result of a previous inspection of the
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surface coal mining operation. When the inspec-
tion results from information provided to the di-
vision by any person. the division shall notify
that person when the mspection 1s proposed to be
carried out, and that person shall be allowed to
accompany the inspector during the inspection.

(b) When, on the basis of any inspection, the
division determines that any condition or prac-
tices exist, or that any permittee is in violation of
any requirement of this chapter or any permit
condition required by this chapter, which condi-
tion, practice, or violation also creates an immi-
nent danger to the health or safety of the public,
or is causing, or can reasonably be expected to
cause significant, imminent environmental harm
to land, air, or water resources, the division shall
immediately order a cessation of surface coal
mining and reclamation operations or the portion
thereof relevant to the condition, practice, or vio-
lation. The cessation order shall remain in effect
until the division determines that the condition,
practice, or violation has been abated, or until
modified, vacated, or terminated by the division
pursuant to Subsection (1Xe). Where the division
finds that the ordered cessation of surface coal
mining and reclamation operations, or any por-
tion of same, will not completely abate the immi-
nent danger to health or safety of the public or
the significant imminent environmental harm to
land, air, or water resources, the division shall,
in addition to the cessation order, impose affir-
mative obligations on the operator requiring him
to take whatever steps the division deems neces-
sary to abate the imminent danger or the signifi-
cant environmental harm.

(c) When, on the basis of an inspection, the
division determines that any permittee is in vio-
lation of any requirement of this chapter or any
permit condition required by this chapter, but
the violation does not create an imminent danger
to the health or safety of the public or cannot be
reasonably expected to cause significant, immi-
nent environmental harm to land, air, or water
resources, the division shall issue a notice to the
permittee or his agent fixing a reasonable time
but not more than 90 days for the abatement of
the violation and providing opportunity for con-
ference before the division. If upon expiration of
the period of time as originally fixed or subse-
quently extended, for good cause shown, and
upon the written finding of the division, the divi-
sion finds that the violation has not been abated,
it shall immediately order a cessation of surface
coal mining and reclamation operations or the
portion of same relevant to the violation. The ces-
sation order shall remain in effect until the divi-
sion determines that the violation has been
abated or until modified, vacated, or terminated
by the division pursuant to Subsection (1)(e). In
the order of cessation issued by the division un-
der this Subsection (1)(c), the division shall de-
termine the steps necessary to abate the viola-
tion in the most expeditious manner possible and
shall include the necessary measures in the or-
der.

(d) When on the basis of an inspection the divi-
sion determines that a pattern of violations of
any requirements of this chapter or any permit
conditions required by this chapter exists or has
existed, and if the division also finds that these
violations are caused by the unwarranted failure
of the permittee to comply with any require-
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ments of this chapter or any permit conditiong

that these violations are willfully caused by ',:r

permittee, the board <hull be requested to 'Ml_'.

anorder to the pertntice to show Cause as Ly Wi{i
the permit should not be suspended or revoked
and shall provide opportunity for a public hear-.
ing. If a conference is requested. the division
shall inform all interested parties of the time and
place of the hearing. Upon the permittee’s failure
to show cause as to why the permit should not be
suspended or revoked, the board shall immedj.
ately suspend or revoke the permit.

(e) Notices and orders issued under this gec.
tion shall set forth with reasonable specificity the
nature of the violation and the remedial action
required, the period of time established for abate.
ment, and a reasonable description of the portion
of the surface coal mining and reclamation opera-
tion to which the notice or order applies. Each
notice or order issued under this section shall be
given promptly to the permittee or his agent by
the division, and the notices and orders shall be
in writing and shall be signed by the director, or
his authorized representative who issues such
notice or order. Any notice or order issued under
this section may be modified, vacated, or termi-
nated by the division, but any notice or order
issued under this section which requires cessa-
tion of mining by the operator shall expire within
30 days of actual notice to the operator unless a
conference is held before the division.

(2) (a) The division may request the attorney gen-
eral to institute a civil action for relief, including
a permanent or temporary injunction, restrain-
ing order, or any other appropriate order in the
district court for the district in which the surface
coal mining and reclamation operation is located
or in which the permittee of the operation has his
principal office, whenever such permittee or his
agent:

(i) violates or fails or refuses to comply
with any order or decision issued by the divi-
sion under this chapter;

(ii) interferes with, hinders, or delays the
division or its authorized representatives in
carrying out the provisions of this chapter;

(iii) refuses to admit the authorized repre-
sentatives to the mine;

(iv) refuses to permit inspection of the
mine by the guthorized representative;

(v) refuses to furnish any information or
report requested by the division in further-
ance of the provisions of this chapter; or

(vi) refuses to permit access to and copy-
ing of such records as the division deter-
mines necessary in the carrying out the pro-
visions of this chapter.

(b) The court shall have jurisdiction to provide
such relief as may be appropriate. Any relief
granted by the court to enforce an order under
Subsection (2XaXi) shall continue in effect until
the completion or final termination of all pro-
ceedings for review of that order under this chap-
ter, unless, prior to this completion or termina-
tion, the district court granting the relief sets it
aside or modifies it.

(3) (a) A permittee issued a notice or order by the
division pursuant to the provisions of Subsec-
tions (1)Xb) and (1Xc), or any person having an
interest which may be adversely affected by the
notice or order, may apply to the board for review
of the notice or order within 30 days of receipt of
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strued to limit the operatinn of the citizen suit :n
Section 40-10-21, except as provided in thus latter
section. 1981

1t or within 30 days of its modification, vacation,
r termination Upon receipt of this application,
(he board shall cause such investigation to be
made as 1t deems appropriate. The investigation 5 o o
Ml pr,,\-ldp an opportunity for a public hearing  40-10-23. '1 ime for bringing criminal proceed-
L the request of the applicant or the person hav- ) ing.

1y an interest which is or may be adversely af- No criminal proceeding ba_sed upon violation of this
fected to enable the applicant or that person to chapter, or any rule, regulation, or order issued under
present information relating to the issuance and this chapter, shall be commenced or maintained un-
continuance of the notice or order or the modifi-  less it shall have been commenced within five years
cation, vacation, or termination of it. The filing  from the date of the alleged violation. 1979

of an application for review under this Subsec-
40-10-24. Determination of unsuitability of

tion (3)(a) shall not operate as a stay of any order
or notice.

b The permittee and other interested persons
shall be given written notice of the time and
place of the hearing at least five days prior to the
hearing. This hearing shall be of record and shall
be subject to judicial review.

(c) Pending completion of the investigation
and hearing required by this section, the appli-
cant may file with the board a written request
that the board grant temporary relief from any
notice or order issued under this section, together
with a detailed statement giving the reasons for
wranting this relief. The board shall issue an or-
der or decision granting or denying this relief
expeditiously; and where the applicant requests
relief from an order for cessation of coal mining
and reclamation operations issued pursuant to
Subsections (1)(b) or (1Xc), the order or decision
on this request shall be issued within five days of
1ts receipt. The board may grant the relief under
such conditions as it may prescribe, if a hearing
has been held in the locality of the permit area
on the request for temporary relief and the condi-
tions of Subsections 40-10-14(4Xa), 40-10-
14(4)(b), and 40-10-14(4Xc) are met.

(d) Following the issuance of an order to show
cause as to why a permit should not be suspended
or revoked pursuant to this section, the board
shall hold a pubic hearing after giving written
notice of the time, place, and date of it. The hear-
ing shall be of record and shall be subject to judi-
cial review. Within 60 days following the public
hearing, the board shall issue and furnish to the
permittee and all other parties to the hearing a
written decision and the reasons for it, concern-
ing suspension or revocation of the permit. If the
board revokes the permit, the permittee shall im-
mediately cease surface coal mining operations
on the permit area and shall complete reclama-
tion within a period specified by the board, or the
board shall declare as forfeited the performance
bonds for the operation.

(e) Whenever an order is issued under this sec-
tion or as a result of any administrative proceed-
ing under this chapter, at the request of any per-
son, a sum equal to the aggregate amount of all
costs and expenses (including attorney fees) as
determined by the board to have been reasonably
incurred by that person in connection with his
participation in the proceedings, including any
Jjudicial review of agency actions, may be as-
sessed against either party as the court, resulting
from judicial review, or the board, resulting from
administrative proceedings, deems proper.

(0 Action by the board taken under this sec-
tion or any other provision of the state program
shall be subject to judicial review by the appro-
priate district court within the state of Utah, but
the availability of this review shall not be con-

lands for surface coal mining — Peti-

tion — Public hearing — Detailed

statement by division.

(1) (a) The board and division, with the advice of
appropriate federal, state, and local agencies,
shall establish a planning process enabling objec-
tive decisions based upon competent and scientif-
ically sound data and information as to which, if
any, land areas of the state are unsuitable for all
or certain types of surface coal mining operations
pursuant to the standards set forth in Subsec-
tions (1)(b) and (1)(c). This designation shall not
prevent the mineral exploration pursuant to this
chapter of any area so designated.

(b) Upon petition pursuant to Subsection (2),
the board shall designate an area as unsuitable
for all or certain types of surface coal mining op-
erations if the board and division determine that
reclamation pursuant to the requirements of this
chapter is not technologically and economically
feasible.

(c) Upon petition pursuant to Subsection (2), a
surface area may be designated unsuitable for
certain types of surface coal mining operations if
these operations will:

(i) be incompatible with existing state or
local land use plans or programs;

(ii) affect fragile or historic lands in which
the operations could result in significant
damage to important historic, cultural, sci-
entific, and esthetic values and natural sys-
tems;

(iii) affect renewable resource lands in
which the operations could result in a sub-
stantial loss or reduction of long-range pro-
ductivity of water supply or of food or fiber
products, and the lands to include aquifers
and aquifer recharge areas; or

(iv) affect natural hazard lands in which
the operations could substantially endanger
life and property, these lands to include
areas subject to frequent flooding and areas
of unstablz geology;

and where the criteria listed in Subsections
(1)(eXi), (INeXii), (1XcXiiD), and (1NcXiv) have
been balanced against the economic impact of the
designation in a cost-benefit analysis.

(d) Determinations of the unsuitability of
lands for surface coal mining, as provided for in
this section, shall be integrated as closely as pos-
sible with present and future land use planning
and regulation processes at the state and local
levels.

(e) The requirements of this section shall not
apply to lands on which surface coal mining oper-
ations are being conducted on August 3, 1977, or
under a permit issued pursuant to this chapter,
or where substantial legal and financial commit-
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(2) Any person having aninterest wineh is or miay
be adversely atTected shall have the right to petiting
the board to have an area designated as unsuttable

for surface coal mining operations or to have this des.
ignation terminated. The petition shall contain alle.
gations of facts with supporting evidence which
would tend to establish the s)legations. Within 1p
months after receipt of the petition the board shal]
hold a public hearing, after appropriate notice and
publication of the date, time, and location of the hear-
ing. After a person having an interest which is or
may be adversely affected has filed a petition and
before the hearing, as required by this subsection,
any person may intervene by filing allegations of
facts with supporting evidence which would tend to
establish the allegations. Within 60 days after the
hearing, the board shall issue and furnish to the peti-
tioner and any other party to the hearing, a written
decision regarding the petition and the reasons for it.
If all the petitioners stipulate agreement prior to the
requested hearing and withdraw their request, the
hearing need not be held.

(3) Prior to any land areas being designated as un.
suitable for surface coal mining operations, a detailed
statement shall be prepared by the division on:

(a) the potential coal resources of the area;

(b) the demand for coal resources; and

(¢) the impact of the designation on the envi-.
ronment, the economy, and the supply of coal,

(4) After August 3, 1977, and subject to valid exist.-
ing rights, no surface coal mining operations, except
those which exist on that date, shall be permitted:

(a) on any lands where this activity is pre.
cluded by Public Law 95-87; o

(b) on any lands which will adversely affect
any publicly-owned park or places included in
the National Register of Historic Sites, unless
approved jointly by the division and the federal,
state, or local agency with jurisdiction over the
park or the historic site;

(c) within 100 feet of the outside right-of-way
line of any public road, except where mine access
roads or haulage roads join this right-of-way line
and except that the division may permit these
roads to be relocated or the area affected to lie
within 100 feet of the road, if after public notice
and opportunity for public hearing in the locality
a written finding is made that the interests of the
public and the landowners affected thereby will
be protected; or

(d) within 300 feet from any occupied dwell.
ing, unless waived by the owner of same, nor
within 300 feet from any public building, school,
church, community, institutional building, or

public park, or within 100 feet of a cemetery.
1992

40-10-25. Abandoned mine reclamation pro-
gram — Expenditure priorities — Eligi-
ble lands and water.

(1) Grants made to the state by the secretary of the
United States Department of Interior for the adminis-
tration of an abandoned mine reclamation program
and monies of the Abandoned Mine Reclamation
Fund created in Section 40-10-25.1 shall be used by
the division in accordance with Sections 40-10-25
through 40-10-28.1.

(2) The expenditure of monies shall reflect the fol-
lowing priorities:
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tar the protection of public health, safetv, con.

cralowett e ! TOopenT IOl enT eIt Lo e
of adverse etltects of coal mimny practices;

(b the protection of public heaith, safety ana
peneral welfare from adverse citiects ot coud nyg.

ing prictices;

(c) the restoration of land and water resources
and the environment previously degraded by ad.
verse effects of coal mining practices, including
measures for the conservation and development
of soil, water (excluding channelization), wood-

- land, fish and wildlife, recreation resources, and

agricultural productivity;

(d) research and demonstration projects relat-
ing to the development of surface mining recla.
mation and water quality control program
methods and techniques;

(e) the protection, repair, replacement, con-
struction, or enhancement of public facilities
such as utilities, roads, and recreation and con-
servation facilities adversely affected by coal
mining practices; and

() the development of publicly-owned land
adversely affected by coal mining practices, in-
cluding land acquired as provided in this section
for recreation and historic purposes, conserva.
tion, reclamation purposes, and open space bene-
fits.

(3) Except as provided in Section 40-10-28.1, lands
and water eligible for reclamation or drainage abate-
ment expenditures under this section are those:

(a) which were mined for coal or affected by
coal mining, wastebanks, coal processing, or
other coal mining processes;

(b) abandoned or left in an inadequate recla-
mation status prior to August 3, 1977; and

(c) for which there is no continuing reclama-
tion responsibility under state or federal laws.

1

40-10-25.1. Abandoned Mine Reclamation Fund
created — Contents — Use of monies.

(1) (a) There is created an expendable trust fund
known as the Abandoned Mine Reclamation
Fund.

(b) (i) The fund shall consist of the monies

specified in Subsections (2) and (3).

(i) The monies of Subsection (2) shall be
segregated from the monies of Subsection
(3.

(2) (a) Monies received by the state from the fol-
lowing sources shall be deposited into the Aban-
doned Mine Reclamation Fund:

(i) recovered liens filed against privately-
owned land as provided by Section 40-10-28;

(i1) fees for the use of reclaimed lands as
provided by Section 40-10-28;

(iii) fines collected for violations of this
chapter or any rule or order issued under
this chapter;

(iv) donations designated for reclamation
of abandoned mines; and

{v) interest credited ta the fund pursuant
to Subsection (b).

(b) Monies received under Subsection (a) shall
be invested by the state treasurer and the income
earned shall be credited to the Abandoned Mine
Reclamation Fund, except interest income
earned over $9,500 per year shall be credited to
the General Fund.

(¢) The division may at any time expend mon-
ies deposited into the fund under Subsection
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(2na) to accomplish the purposes of the aban-
doned mine reclamation program.

o1 10 (0 Monies received by the state from the
secretiry ot the United States Department of
Interior, which are grunted as special state
set-astde monies in aceordance with 30
1. S.C. See. 1232 et seq. shall be deposited in
the Abandoned Mine Reclamation Fund.

11i) Monies deposited into the fund under
Subsection (3)XaXi) shall be invested by the
state treasurer and the income earned shall
be credited to the Abandoned Mine Reclama-
tion Fund.

(b) After August 3, 1992, the division shall use
the monies deposited into the Abandoned Mine
Reclamation Fund under Subsection (3) to ac-
complish the purposes set forth in Sections
40-10-25 through 40-10-28.1.

(¢c) Except as provided in Subsection (3)Xd), the
monies deposited into the Abandoned Mine Rec-
lamation Fund under Subsection (3) shall be
made available to the division through legisla-
tive appropriations.

(d) The director of the division with the con-
currence of the board may at any time expend
monies deposited into the Abandoned Mine Rec-
lamation Fund under Subsection (3Xa) for any

emergency requiring immediate reclamation.
1991

10-10-25.2. Liability limitation for abandoned
mine reclamation.

1) The state is not liable for any costs or damages
resulting from action taken or not taken to carry out
an abandoned mine reclamation plan.

21 (a) Subsection (1) does not preclude liability for
costs or damages resulting from gross negligence
or intentional misconduct by the state.

(b) For purposes of this section, reckless, will-
ful, or wanton misconduct constitutes gross neg-
ligence. 1991

10-10-26. State reclamation plan and annual
projects submitted to secretary of inte-
rior — Contents of plan — Annual sup-
port and implementation requests —
Costs for proposed projects.

1) The division will submit to the secretary of the
interior a state reclamation plan and annual projects
in carry out the purposes of this section.

21 The state reclamation plan shall generally
wdentify the areas to be reclaimed, the purposes for
which the reclamation is proposed, the relationship of
the lunds to be reclaimed and the proposed reclama-
tion to surrounding areas, the specific criteria for
*anking and identifying projects to be funded, and the
l-gal authority and programmatic capability to per-
form this work in conformance with the provisions of
this chapter.

13) The division shall have the authority to submit
n annual application for the support of the state pro-
<ram and implementation of specific reclamation
projects to the secretary of the interior. These annual
requests shall include such information as may be
fequested by the secretary.

41 The division shall have the authority to provide
«nnual and other reports required by the secretary of
the interior to accompany the annual request for sup-
i»rt required in Subsection (3).

'5) The costs for each proposed project under this
~ection shall include: actual construction costs, actual
“peration and maintenance costs of permanent facili-
1<, planning and engineering costs, construction in-
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spection costs, and uther necessary admiiustrative ex-
penses 1979
10-10-27. Entry upon land adversely affected by
past coal mining practices — Conduct-
inyg of studies or exploratory work —
State acquisition of lund — Lirn —
Waste disposal fund — Water pollution
control and treatment plants.

(1) If the board, after notice and hearing, makes a
finding of fact that:

(a) Land or water resources have been
adversely affected by past coal mining practices;

(b) The adverse eflects are at a stage where, in
the public interest, action to restore, reclaim,
abate, control, or prevent should be taken;

(c) The owners of the land or water resources
where entry must be made to restore, reclaim,
abate, control, or prevent the adverse effects of
past coal mining practices are not known or read-
ily available, or the owners will not give permis-
sion for the state or its political subdivisions,
their agents, employees, or contractors to enter
upon the property to restore, reclaim, abate, con-
trol, or prevent the adverse effects of past coal
mining practices;

Then, upon giving notice by mail to the owners, if
known, or if not known, by posting notice upon the
premises and advertising once in a newspaper of gen-
eral circulation in the county in which the land lies,
the agents, employees, or contractors of the division,
shall have the right to enter the property adversely
affected by past coal mining practices and any other
property to have access to that property to do all
things necessary or expedient to restore, reclaim,
abate, control, or prevent the adverse effects. This
entry shall be construed as an exercise of the police
power for the protection of public health, safety, and
general welfare and shall not be construed as an act
of condemnation of property nor of trespass on it. The
monies expended for this work and the benefits accru-
ing to the premises so entered upon shall be charge-
able against the land and shall mitigate or offset any
claim in or any action brought by any owner of any
interest in these premises for any alleged damages by
virtue of the entry; but this provision is not intended
to create new rights of action or eliminate existing
immunities.

(2) The agents, ermployees, or contractors of the di-
vision shall have the right to enter upon any property
for the purpose of conducting studies or exploratory
work to determine the existence of adverse effects of
past coal mining practices and to determine the feasi-
bility of restoration, reclamation, abatement, control,
or prevention of these adverse effects. This entry
shall be construed as an exercise of the police power
for the protection of public health, safety, and general
welfare and shall not be construed as an act of con-
demnation of property nor trespass on it.

(3) The state may acquire any land by purchase,
donation, or condemnation which is adversely af-
fected by past coal mining practices if the board, after
notice and hearing, determines that acquisition of
this land is necessary to successful reclamation and
that:

(a) The acquired land, after restoration, recla-
mation, abatement, control, or prevention of the
adverse effects of past coal mining practices, will
serve recreation and historic purposes, conserva-
tion and reclamation purposes, or provide open
space benefits; and



interceptors and other facilities appurtenant tn
the plant.

(¢} The division mayv transfer funds to other
;lpprnprmle state agencies, in order to carrv out
the recliamation activities authorized by this
chapter. 1992
Recovery of reclamation costs — Lien
against reclaimed land.

(1) All reclamation costs of each project shall be
recovered to the extent possible, taking into consider-
ation the objectives of the project and the criteria un-
der which the project was selected for reclamation
work in accordance with the following:

(a) All possible reclamation costs shall be re-
covered at the time of first sale of land following
reclamation as follows:

(1) Whenever reclaimed land is sold at a
value higher than that at which the unre-
claimed land was appraised immediately
prior to reclamation, the difference between
the pre and post reclamation values shall be
payable to the fund to mitigate or offset the
cost of the reclamation program; and

(ii) When land is to be sold to a state or
local government for public purposes, the
amount of the sale price may be less than the
market value after reclamation but may not
be less than the actual costs of reclamation.

(b) (i) Special charges for use of land may be

levied, including recreation fees, leases, live-
stock grazing fees, or special lawful uses.
These fees may be waived by the board when
deemed to be to the public benefit.

(i1) These user fees, however, shall be
charged to all users of the reclaimed lands
which result in financial or personal benefits
to persons, corporations, or profit-making or-
ganizations.

(iii) All fees collected, less operating and
maintenance expenses, shall be redeposited
in the fund.

(2) (a) The division shall place a lien against re-
claimed land at the market value of which has
increased as a result of the reclamation work,
except where the surface owner neither con-
sented to not [nor] participated in nor exercised
control over the mining operation which necessi-
tated the reclamation work.

(b) The board may waive the requirement of a
lien where land is owned by a state, local govern-
ment, or municipality or when owned and oper-
ated for a charitable public purpose by a non-
profit charitable organization.

(¢) The amount of the lien shall consist of the
monies expended for the reclamation work but
shall not exceed the resulting increase in the
market value of the reclaimed land as deter-
mined by an independent appraiser.

(d) A written statement of monies expended
for the reclamation work, together with a nota-
rized appraisal of an independent appraiser of
the market value of the land before and after the
reclamation work, shall within six months after
completion of the reclamation work, be filed in
the office of the county recorder of the county in
which the land lies. 1979

40-10-28.

40-10-28.1. Certification of completion of coal
reclamation.

(1) The governor may certify to the secretary of the

United States Department of Interior that all of the

priorities stated in Subsection 40-10-2521 tor tne eli-

gible lands and waters specitied in Subsection
40-10-25¢3) have been achieved
(21 v If the seerctiry concurs with the certifica-
tion made by the governor. Subsection 40-10-
25:31 does not apply for the purpose of determin-
ing the ehizbihiny of lands and waters for annual
urants, and. except as provided in Subsection
2iby, eligible lands, waters, and facilities are
those:

(1) which were mined or processed for min-
erals or which were affected by mineral min-
ing or processing;

(ii) abandoned or left in an inadequate
reclamation status prior to August 3, 1977;
and

(iii) for which there is no continuing recla-
mation responsibility under state or other
federal laws.

(b) In determining the eligibility of federal
lands, water, and facilities under the jurisdiction
of the Forest Service or Bureau of Land Manage-
ment, in lieu of the August 3, 1977, date referred
to in Subsection (2)(a), the applicable dates shall
be August 28, 1974, and November 26, 1980, re-
spectively.

(3) Expenditures of monies for lands, waters, and
facilities referred to in Subsection (2) shall reflect the
following objectives and priorities in the order stated.
instead of the priorities set forth in Subsection
40-10-25(2):

(a) the protection of public health, safety, gen-
eral welfare, and property from extreme danger
of adverse effects of mineral mining and process-
ing practices;

(b) the protection of public health, safety, and
general welfare from adverse effects of mineral
mining and processing practices; and

(c) the restoration of land and water resources
and the environment previously degraded by the
adverse effects of mineral mining and processing
practices.

(4) Sites and areas designated for remedial action
pursuant to the Uranium Mill Tailings Radiation
Control Act of 1978, 42 U.S.C. 7901 et seq., or which
have been listed for remedial action pursuant to the
Comprehensive Environmental Response Compensa-
tion and Liability Act of 1980, 42 U.S.C. 9601 et seq..
are not eligible for expenditures from the fund under
this section. N

(5) The following projects may be undertaken if
they relate to the priorities stated in Subsection (3):

(a) reclamation projects involving the protec-
tion, repair, replacement, construction, or en-
hancement of utilities, such as those relating to
water supply or roads, or other facilities serving
the public that are adversely affected by mineral
mining and processing practices; or

(b) the construction of public facilities in com-
munities impacted by coal or other mineral min-
ing and processing practices.

(6) Notwithstanding Subsection (5), if the secre-
tary concurs in the certification referenced in Subsec-
tion (1) and if the governor determines there is a need
for activities or construction of specific public facili-
ties related to the coal or minerals industry in a state
impacted by coal or minerals development and the
secretary concurs in this need, then the division may
use annual grants made available under Subsection
40-10-25(1) to carry out these activities or construc-
tion.
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(7) Sections 40-10-27 and 40-10-28, which govern
the reclamation of abandaoned coal mines, shall also
apply to the rectamation of handoned mineral opera-
tions. 191

40-10-29. Other enforcement and  protection
rights unaffected — Operator to re-
place adverscly affected water supply
of legitimate users.

(1) Nothing in this chapter shall be construed as
affecting in any way the right of any person to en-
force or protect, under applicable law, his interest in
water resources affected by a surface coal mining op-
eration.

(2) The operator of a surface coal mine shall re-
place the water supply of an owner of interest in real
property who obtains all or part of his supply of water
for domestic, agricultural, industrial, or other legiti-
mate use from an underground or surface source
where this supply has been affected by contamina-
tion, diminution, or interruption proximately result-
ing from the surface coal mine operation. 1979

40-10-30. Judicial review of rules or orders.
(1) An appeal from a rule or order of the board
shall be a trial on the record and is not a trial de
novo. The court shall set aside the board action if it is
found to be:
(a) unreasonable, unjust, arbitrary, capricious,
or an abuse of discretion;
(b) contrary to constitutional right, power,
privilege, or immunity;
(c) in excess of statutory jurisdiction, author-
ity, or limitations;
(d) not in compliance with procedure required
by law;
(e) based upon a clearly erroneous interpreta-
tion or application of the law; or
(f) as to an adjudicative proceeding, unsup-
ported by substantial evidence on the record.
(2) An action or appeal involving any provision of
this chapter, or a rule or order shall be determined as
expeditiously as feasible. The trial court shall deter-
mine the issues on both questions of law and fact and
shall affirm or set aside the rule or order, enjoin or
stay the effective date of agency action, or remand the
cause to the board for further proceedings. Judicial
review of disputed issues of fact shall be confined to
the agency record. The court may, in its discretion,
receive additional evidence for good cause shown.
(3) Review of the adjudication of the district court
is by the Supreme Court. 1986

40-10-31. Chapter’s procedures supersede Title
63, Chapter 46b.

The provisions of this chapter relating to agency
adjudicative procedures before the board or division
supersede the procedures and requirements of Title
63, Chapter 46b, only until and unless the appropri-
ate federal authority approves Title 63, Chapter 46b,

for the governance of the board as to this chapter.
1987

TITLE 41
MOTOR VEHICLES

Chapter

1. Motor Vehicle Act [Renumbered].
la. Motor Vehicle Act.

2. Operators’ License Act.

3. Motor Vehicle Business Regulation.
4. Financing Dealers and Purchasers.
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Chapter
5. Motor Vehicle Insurance [Repealed].
6. Tratfic Rules and Rewulations.

Publicly Owned Motor Vehicles.

Driving by Minors.

Cuest Statute Repealed|

State Vehicle Department.

Ll. Motor Fuels [Repealed].

a. Alcohol Production Incentive |Repealed|.

12. Safety Responsibility Act [Repealed).

. Motor Vehicle Financial Responsibility.

13. Department of Public Safety.

13a. Security Personnel Licensing and Regulation

14. Traffic Safety Coordinating Committee (Re-
pealed]. g

15. Vehicle Equipment Safety Compact.

16. Motor Clubs [Repealed].

17. Drivers’ License Compact [Repealed].

18. Commercial Driver Training Schools [Re-
pealed).

19. Federal Highway Safety Act.

20. Recreational Vehicles.

21. Vintage Vehicles.

22. Off-Highway Vehicles.

23. Multistate Highway Transportation Agreement.

24. Nonresident Violator Compact [Repealed].

25. Victim Restitution.

Tex-

CHAPTER 1
MOTOR VEHICLE ACT
(Renumbered by L. 1992, ch. 1, §§ 6 to 178)
41-1-1 to 41-1-231. Renumbered as §§ 41-1a-1 to

41-1a-1402.
CHAPTER 1a
MOTOR VEHICLE ACT
Part 1
Administration
Section
41-1a-101. Short title.
41-1a-102. Definitions.
41-1a-103. Commission to administer chapter.
41-1a-104. Commission powers.
41-1a-105. Commission to create forms.
41-1a-106. Division created.
41-1a-107. Commission, division, and officers to
enforce chapter — Duties.
41-1a-108. Division inspection of applications for
registration, certificate of title, or li-
cense plate.
41-1a-109. Grounds for division refusing registra-
tion or certificate of title.
41-1a-110. Authority of division to suspend or re-
voke registration, certificate of title,
license plate, or permit.
41-1a-111. Cancellation, suspension, or revoca-
tion of registration — Return of reg-
istration items.
41-1a-112. Authority to administer oaths.
41-1a-113. Power to summon witnesses and take
testimony — Service of summons —
Witness fees — Failure to appear.
41-la-114. Method of giving notice.
41-1a-115. Division records — Copies.
41-1a-116. Records — Telephone requests for
records — Search fee.
41-1a-117. Adjudicative proceedings.
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| the Division order and have the

L a
-2 t:;ﬁf:;i and processed formally are avail-
. jzdequaw administrative remedies and

exercised prior to seeking judicial review.

g ivers.

m:’d?:l‘:any other provision qf these ru}_es.
sdural matter, including any right to notice
'~ may be waived by the affected personis)
od, written waiver in a form acceptable to

MW'5.109. Severability. ‘ ‘
BT event that any provision, section. subsecrion
ase of these rules is determined by a court or

mmpetentjurisdiction to be mval'xd._ unconsti-
1, or unenforce_able. other remaining provi-
sections, subsections or phrases shall remain in

force and effect.

Kg13-5-110. Construction.

Wy Utah Administrative Procedures Act described
griile 63, Chapter 46b of the Utah Code Annotated
, as amended) shall supersede any conflicting
vision of these rules. These rules should be con-
taed to be in compliance with said Act.

813-5-111. Time Periods.

7Nothing in these rules may be interpreted to re-
Fatrict the Division Director, for good cause shown.
Bfrom lengthening or shortening any time period pre-
kscribed herein.
A 40-3-1 et seq.

+ R614. Oil, Gas and Mining; Coal.
gk

PR614-1A. Chapter I — Subchapter A — General —

£ UMC Regulations Pertaining to Surface Effects of

¥ Underground Coal Mining Activities.

§11614-1F. Subchapter F — Areas Unsuitable for Sur-

ff.-‘face Effects of Underground Coal Mining Activi-

- ties.

“R614-1G. Subchapter G — Underground Coal Min-

ki ing Activities Permits and Coal Exploration Proce-

v dures Systems.

"R614-1J. Subchapter J — Bonding and Insurance Re-

v quirements for Surface Coal Mining and Reclama-

£ tion Operations. -

R614-1K. Subchapter K — UMC Permanent Pro-

* gram Performance Standards.

R614-1L. Subchapter L — Inspection and Enforce-
ment Procedures.

R614-1M. Subchapter M — Training, Examination,
and Certification of Blasters.

R614-1P. Subchapter P — Protection of Employees.

R614-1Q. Subchapter Q — Applicability of 40-8-1 et
seq. and Rules M-1 through M-10.

R614-2A. Chapter II — Subchapter A — General —
SMC Regulations Pertaining to Surface Coal Min-
ing Activities.

R614-2F. Subchapter F — Areas Unsuitable for Sur-
face Coal Mining Activities.

R614-2G. Subchapter G — Surface Coal Mining and
Reclamation Activities Permits and Coal Explora-
tion Procedures Systems.

R614-2J. Subchapter J — Bonding and Insurance Re-
quirements for Surface Coal Mining and Reclama-
tion Operations.

R614-2K. Subchapter K — Permanent Program Per-
formance Standards.

R614-2L. Subchapter L — Inspection and Enforce-
ment Procedures.

R614-1A-700

R614-2M. Subchapter M — Training, Examinauon.
and Certification of Blasters.

R614-2P. Subchapter P — Protection of Emplovees.

R614-2Q. Subchapter Q@ — Appiicabuiity of 40-3-1 et
seq. and Rules M-1 through M-10.

R614-100. Administrative: Introduction.

R614-101. Restrictions on State Emplovees.

R614-102. Exemption for Coal Extraction Incident to
Government-Financed Highway or Other Con-
struction.

R614-103. Areas Unsuitable for Coal Mining and
Reclamation Operations.

R614-104. Protection of Emplovees.

R614-105. Administrative: Blaster Training, Exami-
nation and Cerufication.

R614-200. Coal Exploration: Introduction.

R614-201. Coai Exploration: Requirements for Ex-
ploration Approval.

R614-202. Coal Exploration: Compliance Duties.

R614-203. Coal Exploration: Public Availability of
Information.

R614-300. Coai Mine Permitting: Administrative
Procedures.

R614-301. Coal Mine Permitting: Permit Application
Requirements.

R614-302. Coal Mine Permitting: Special Categories
and Areas of Mining.

R614-303. Coal Mine Permitting: Change. Renewal.
and Transrer. Assignment. or Saie of Permit
Rights.

R614-400. Inspection and Enforcement: Division Au-
thority and Procedures.

R614-401. Inspection and Entforcement: Civil Penal-
ties.

R614-402. Inspection and Enforcement: Individual
Civil Penaities.

R614-1A. Chapter I — Subchapter A —
General — UMC Regulations Pertain-
ing to Surface Effects of Under-
ground Coal Mining Activities.

R614-1A-700. Part UMC 700 — General.

R614-1A-705. Part UMC 705 — Restrictions on State
Employees Financial Interest.

R614-1A-707. Part UMC 707 — Exemption for Coal
Extraction Incident to Government-Financed High-
way or Other Construction.

R614-1A-700. Part UMC 700 — General.

UMC 700.1 Scope

This Chapter I, consisting of Parts UMC 700-900,
establishes the procedures through which the Utah
State Division of Oil, Gas and Mining will implement
those provisions of the Coal Mining Reclamation Act
of 1979, (U.C.A. 40-10-1 et seq.) pertaining to surface
effects of underground coal mining activities and in-
cludes regulations implementing U.C.A. 40-10-8 of
the Act pertaining to coal exploration. Regulations
pertaining to coal exploration are also set forth in
Chapter II. Chapter I is divided into the following
subchapters:

(a) Subchapter A contains general introductory in-
formation intended to serve as a guide to the rest of
the chapter and to the regulatory requirements and
definitions generally applicable to the program and
persons covered by those provisions of the Act that
are applicable to coal exploration and surface effects
of underground coal mining activities.
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.b) Subcnapter & impiements -hose reguirements
of the Utan Coai Mining Rectamation Act ar (1979 tor
designating certain lands unsuitapie for ail or certain
types oI surtace etfects ol underground coal mining
activities and tor termination 3 such designations.

‘¢ Subchapter G governs apopiications or and dec:-
sions on permits [or unaergrouna coal Mining iclivi-
tles and approvais.

.d) Subchapter .j sets tortn requirements 1or pertor-
mance ponds and pubiic iiabiiity .nsurance for under-
ground coal mining activities.

e Subchapter K sets forth the environmental and
other pertormance standarcs ‘vnica appiy o coal ex-
pioration and undergrouna coai mining activities.
Performance stanaards appiicaole 0 sbectai coai min-
ing situations such as ailuwviai vailev tloors and orime
farmlands are inciuded.

f) Subchapter L sets :orth -he :nspection. <nforce-
ment, and civil penaity orovisions.

g) Suocnapter M wiil set lortn the requirements
for training, examination. ana <certification of
blasters.

th) Subchapter P sets forth -he orovision for the
protection of emplovees wno initiate proceedings un-
der the Act or testifv in 4nyv sroceeding resuiting
from the administration or enforcement Jf the Act.

1) Subchapter Q sets torth the aopiicabiiity of cer-
tain provisions of 40-3, U.C.A - 1933, as amenaea. the
CUtah Mined Land Reclamation Act of 1973+ and
Rules M-1 :hrough M-i0 to :he LUtan state program.

UMC 700.2 Notations

This copy of the Regulations Pertaining to Surface
Effects of Underground Mining Activities tinciuding
regulations for coal exploration) incorporates changes
that have been adopted by the Board of Oil. Gas and
Mining and approved by the Office of Surface Mining
Reclamation and Enforcement through March 1987.

Sections marked with a single asterisk indicate
regulations remanded. in whole or in part, by either
the Secretary of the Department of the Interior or the
U. S. Court of Appeals (Judge Flannery’s decisions).
Whereas, sections marked with double asterisks indi-
cate regulations suspended, in whole or in part, by
the Secretary or the Court.

*Remanded

**Suspended

UMC 700.5 Definitions

As used in this chapter, the following terms have
the specified meanings, except where otherwise indi-
cated: .

“Account” means abandoned mine reclamation ac-
count established pursuant to 40-10-25 of the Act.

"Act” means Utah Code Annotated U.C.A. 40-10-1
et seq.

“Acid drainage” means water with a pH of less
than 6.0 and in which total acidity exceeds total alka-
linity, discharged from active, inactive, or abandoned
underground coal mining activities or from an area
affected by underground coal mining activities.

“Acid-forming materials” means earth materials
that contain sulfide minerals or other materials
which, if exposed to air, water, or weathering pro-
cesses, form acids that may create acid drainage.

“Adjacent area” means the area outside the permit
area where a resource or resources, determined ac-
cording to the context in which adjacent area is used.
are or reasonably could be expected to be adversely
impacted by proposed mining operations, including
probable impacts from underground workings.

“Affected area” means any land or water surface
area which is used to facilitate, or is physically al-
tered by, surface coal mining and reclamation opera-
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tions. The affected area includes the disturbeq s
any area upon which surtace coal mining and i,
mation operations are conducted: any adjacent
the use of which is incidental to surface coal mi
and reclamation operations all areas covered 3
or existing roads used to gain access to, or for ha ;
coal to or from. surtace coal mining and recjap,
operations. except as provided in this deﬁnitio
area covered by surface excavations, workings ' yid
poundments. dams. ventilation shafts, entrywayy 3
fuse banks. dumps. stockpiles. overburden pileg §
banks. culm banks. tailings. holes or depresgiol'“‘
pair areas. storage areas. shipping areas; any

property material on the surface resulting from %
incident to. surface coal mining and reclamation pg4
arations; and the area located above undergmm‘\d
workings. The atfected area shall include every road
used for purposes of access to. or for hauling coal to o
irom. surface coal mining and reclamation opery:$
tions. o

“Agricultural activities” means, with respect to al
luvial valley tloors. the use of any tract of land for the.
production of animal or vegetable life, where the yge?
is enhanced or facilitated by subirrigation or flood
irrigation associated with alluvial valley ﬂoorn,”‘g
These uses include. but are not limited to, the pastur.?
ing, grazing, or watering of livestock. and the crop-"
ping, cultivation, or harvesting of plants whose pro-
duction is aided by the avaiiabiiity of water from sub-"
wrrigation or tlood irrigation. Those uses do not in-*
clude agricultural practices which do not benefit from
the availability of water from subirrigation or flood .
irrigation.

“Agricultural use” means the use of any tract of
land for the production of animal or vegetable life.-
The uses include, but are not limited to, the pastur-
ing, grazing, and watering of livestock, and the crop-
ping, cultivation. and harvesting of plants.

"Alluvial valley floors” means the unconsolidated
stream-laid deposits holding streams with water
availability sufficient for subirrigation or flood irri-
gation agricultural activities but does not include up-
land areas which are generally overlain by a thin
veneer of colluvial deposits composed chiefly of debris
from  sheet ‘erosion, deposits formed by
unconcentrated runoff or slope wash, together with
talus, or other mass-movement accumulations, and
windblown deposits.

“Applicant” means any person seeking a permit
from the Division to conduct underground coal min-
ing and reclamation activities pursuant to the Act.

“Approximate original contour” means that surface
configuration achieved by backfilling and grading of
the mined areas so that the reclaimed area, including
any terracing or access roads, closely resembles the
general surface configuration of the land prior to
mining and blends into and complements the drain-
age pattern of the surrounding terrain, with all high-
walls, spoil piles and coal refuse piles eliminated.
Permanent water impoundments may be permitted
where the Division has determined that they comply
with UMC 817.49 and 817.56, and 817.133.

“Aquifer” means a zone, stratum, or group of strata
that can store and transmit water in sufficient quan-
tity for a specific use.

“Arid and semiarid area” means, in the context of
alluvial valley floors, an area where water use by
native vegetation equals or exceeds that supplied by
precipitation.

“Best technology currently available” means equip-
ment, devices, systems, methods, or techniques which
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will (a) prevent. to the extent possible. additional con-
tributions of suspended solids to streamflow or runoff
outside the permit area, but in.no event result in
contributions of suspended solids in excess of require-
ments set by applicable state or federal laws: and (b
minimize. to the extent possible. disturbances and ad-
verse impacts on fish. wildlife and reiated environ-
mental values. and achieve enhancement of those re-
sources where practicable. The term includes equip-
ment. devices, systems. methods, or techniques which
are currently available anywhere as determined by
the Director of the Office of Surface Mining, even
though they are not in routine use. The term in-
cludes. but is not limited to. construction practices.
siting requirements. vegetation selection and plant-
ing requirements. animal stocking requirements.
scheduling of activities and design of sedimentation
ponds in accordance with UMC 817. Within the con-
straints of the permanent program. the Division or
Board shall have the discretion to determine the best
technology currently available on a case-by-case ba-
sis, as authorized by the state and federal Acts and
this chapter.

“Board” means the Board of Oil. Gas and Mining
for the state of Utah.

“Coal” means combustible carbonaceous rock. clas-
sified as anthracite. bituminous. subbituminous. or
lignite by ASTM Standard D 388-77. referred to and
incorporated by reference in the definition of "anthra-
cite” as given in 30 CFR 700.5.

“Coal exploration” means the field gathering of
surface or subsurface geologic, physical, or chemical
data by mapping, trenching, drilling, geophysical, or
other techniques necessary to determine the quality
and quantity of overburden and coal of an area. or the
gathering of environmental data which would cause
substantial disturbance to the earth'’s surface or sub-
surface to establish the conditions of an area before
beginning (underground) (surface) coal mining and
reclamation operations under the requirements of
this chapter.

“Coal processing” means chemical or physical pro-
cessing and the cleaning, concentrating, or other pro-
cessing or preparation of coal.

“Coal processing plant” means a facility where coal
is subjected to chemical or physical processing or the
cleaning, concentrating, or other processing or prepa-
ration. Coal processing plant includes facilities asso-
ciated with coal processing activities, such as, but not
limited to, the following: loading facilities; storage
and stockpile facilities; sheds; shops, and other build-
ings; water-treatment and water-storage facilities;
settling basins and impoundments; and coal process-
ing and other waste-disposal areas.

“Coal processing waste” means earth materials
which may be combustible, physically unstable, or
acid-forming or toxic-forming, and which are wasted
or otherwise separated from product coal, and
slurried or otherwise transported from coal prepara-
tion plants, after physical or chemical processing,
cleaning, or concentrating of coal.

“Combustible material” means organic material
that is capable of burning, either by fire or through
oxidation, accompanied by the evolution of heat and a
significant temperature rise.

“Compaction” means increasing the density of a
material by reducing the voids between the particles
and is generally accomplished by controlled place-
ment and mechanical effort such as from repeated
application of wheel, track, or roller loads from heavy
equipment.
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“Cropland” means ana used for the production of
adapted crops for harvest. aione or in rotation with
grasses and legumes. and inciudes row crops. smail
grain crops. hay crops. nursery crops. orchard crops.
and other similar speciaity crops.

“Director” means the Director. Utah 3tate Division
of Oil. Gas and Mining or a Director’s representative.

“Director of the Office of Surface Mining" means
the Director of that federal agency.

“Disturbed area” means an area where vegetation.
topsoil. or overburden :s removed or upon which too-
soil. spoil. coal-processing waste. underground-devei-
opment waste. or noncoai waste is placed by surtace
or underground coal min:ng operations. Those areas
are ciassified as disturbed until reciamation is com-
piete and the pertormance bond. or other assurance ot
pertormance required by UMC Part 500. is released.

“Diversion” means a channel. embankment. ur
other manmade structure constructed to divert water
from one area to another.

"Division” means Utan State Division » Oil. Gas
and Mining, the designated state regulatory autnor-
ity.

“"Downslope” means the iand surtace between the
projected outcrop of the lowest coalbed being mined
along each highwall and a valley floor.

"Edge effect” means the etfect created by the ;uxta-
position of two diverse nabitats.

“"Embankment”’ means an artificial deposit of mate-
rial that is raised above :he natural surface of the
land and used to contain. divert. or store water. sup-
port roads or railways. or for other similar purposes.

“"Ephemeral stream” means a stream which rlows
only in direct response to precipitation in the immedi-
ate watershed or in response to the melting of a cover
of snow and ice, and which has a channel bottom that
is always above the local water table.

“Essential hydrologic functions™ means the role of
an alluvial valley floor in collecting, storing, regulat-
ing, and making the natural flow of surface or ground
water, or both, usefully available for agricultural ac-
tivities by reason of the valley floor’s topographic po-
sition, the landscape and the physical properties of its
underlying materials. A combination of these func-
tions provides a water supply during extended pe-
riods of low precipitation.

(a) The role of the alluvial valley floor in collecting
water includes accumulating runoff and discharge
from aquifers in sufficient amounts to make the
water available at the alluvial valley floor greater
than the amount available from direct precipitation.

(b) The role of the alluvial valley floor in storing
water involves limiting the rate of discharge of sur-
face water, holding moisture in soils, and holding
ground water in porous materials.

(c)(1) The role of the alluvial valley floor in regulat-
ing the natural flow of surface water results from the
characteristic configuration of the channel flood plain
and adjacent low terraces.

(2) The role of alluvial valley floor in regulating
the natural flow of ground water results from the
properties of the aquifers which control inflow and
outflow.

(d) The role of the alluvial valley floor in making
water usefully available for agricultural activities re-
sults from the existence of flood plains and terraces
where surface and ground water can be provided in
sufficient quantities to support the growth of
agriculturally useful plants, from the presence of
earth materials suitable for the growth of
agriculturally useful plants, from the temporal and
physical distribution of water making it accessible to
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plants.throughout the critical phases of the growth
cvcle either by flood irrigation or bv subirrigation.
from the natural control of alluvial vallev floors in
limiting destructive extremes of stream discharge.
and from the erosional stability of earth matenais
suitable for the growth of agnculturally usefui
plants.

“Existing structure” means a structure or facility
used in connection with or to facilitate undergrouna
coal mining activities tor which construction begins
prior to the approval of a state program.

“Federai lands” means any land. including mineral
interests. owned bv the United States. without regard
to how the United States aquired ownership of the
lands or which agency manages the lands. It does not
inciude Indian lands.

“Federal Act” means P.L. 95-37.

“Federal lands program” means a program estab-
lished by the Secretary pursuant to Section 523 of the
Federal Act to regulate surface coal mining and rec-
lamation activities and surface effects of under-
ground coal mining activities on federal lands.

“Federal program” means a program established by
the Secretary pursuant to Section 504 of the Federai
Act to regulate coal expioration. surface etfects of un-
derground coal mining activities and surface coal
mining and reciamation activities on nonfederal and
non-Indian lands within a state in accordance with
the Federal Act and 30 CFR 700 et sea.

'a) Complete federal program means a program es-
rablished by the Secretary pursuant to Section 304 of
the Federal Act before June 3. 1980. by which the
Director of the Office of Surface Mining regulates all
coal exploration. surface effects of underground coal
mining activities, and surface coal mining and recla-
mation activities.

(b) Partial federal program means a program es-
tablished by the Secretary pursuant to Sections 102,
201 and 504 of the Federal Act upon the partial with-
drawal of a state program, by which the Director of
the Office of Surface Mining may regulate appropri-
ate portions of coal exploration, surface effects of un-
derground coal mining activities, and surface coal
mining and reclamation activities.

“Flood irrigation” means, with respect to alluvial
valley floors, supplying water to plants by natural
overflow or the diversion of flows, so that the irri-
gated surface is largely covered by a sheet of water.

"Fund” means the Abandoned Mine Reclamation
Fund established pursuant to 40-10-25 of the Act.

“Fugitive dust” means that particulate matter not
emitted from a duct or stack which becornes airborne
due to the forces of wind or underground coal mining
activities or both. During underground coal mining
activities it may include emissions from haul roads;
wind erosion of exposed surfaces, storage piles, and
spoil piles; reclamation operations; and other activi-
ties in which material is either removed, stored,
transported, or redistributed.

“Ground water” means subsurface water that fills
available openings in rock or soil materials to the
extent that they are considered water saturated.

“Habitats of unusually high value for fish and wild-
life” means areas defined by the state as crucial-criti-
cal use areas for wildlife.

“Half-shrub” means a perennial plant with a woody
base whose annually produced stems die back each
year.

“Head-of-hollow fill” means a fill structure consist-
ing of any material, other than coal processing waste
and organic materials, placed in the uppermost
reaches of a hollow where side slopes of the existing
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hollow measured at the steepest point are B
than 20 degrees or the average slope of the
the hollow from the toe of the fill to the to
is greater than 10 degrees. In fillg with
250.000 cubic yards of matenal, associa
tour mining. the top surface of the fill wi]] pea
elevation of the coal seam. In all other head
fills. the top surface of the fill. when completad
approximately the same elevation as the ga.:
ridge line. and no significant area of natural drgfd
occurs above the fill draining into the fil} g8
“Highwall” means the face of exposed overted
and coal tn an open cut for entry to undergroung .
mining activities.
“Historically used for cropland” means (1) |,
that have been used for cropiand for any five Yea
more out of the 10 years immediately preced;
acquisition, inciuding purchase, lease, or optiog
the land for the purpose of conducting or allowil
through resale. lease, or option the conduct of yndlN
ground coal mining activities: ‘2) lands that the D
sion deterrnines, on the basis of additional crop. .
history of the surrounding lands and the lands undZ8
consideration. that the permit area is cles .
cropland but falls autside the specific 5-years-in¥8]
criterion. 1n which case the regulations for prin
farmland may be applied to include more years
cropland history only 1o increase the prime farmland T
acreage to be preserved: or '3i lands that would likely'ds
have been used as cropiand for any five out of the lag’gH

10 vears. immediatelv preceding such acquisition bat 3
for the same fact of ownership or control of the land Ji8
unrelated to the productivity of the land. L
"Hydrologic balance™ means the relationship be
tween the quality and quantity of water inflow
water output from. and storage in a hydrologic unif3
such as a drainage basin. aquifer, soil zone, lake, of}
reservoir. It encompasses the dynamic relationshipe¥
among precipitation. runoff. evaporation, ]
changes in ground and surface water storage. "Xyl
“Hydrologic regime” means the entire state "; -
water movement in a given area. [t is a function't .
the climate and includes the phenomena by which®
water first occurs as atmospheric water vapor, passésss
into a liquid or solid form, falls as precipitatios, S
moves along or into the ground surface, and ret ]
to the atmosphere as vapor by means of evaporation 8
and transpiration. !
“Immediate danger to the health and safety of the
public” means the existence of any condition or prac;
tice, or any violation of a permit or other require;
ments of the Act in an underground coal mining 8
tivity, which could reasonably be expected to cause
substantial physical harm to persons outside the per
mit area before the condition. practice, or violatio
can be abated. A reasonable expectation of death ar.
serious injury before abatement exists if a rational
person, subjected to the same condition or practice
giving rise to the peril, would avoid exposure to the
danger during the time necessary for abatement.” =
“Impoundment” means a closed basin, naturally
formed or artificially built, which is dammed or exca- &
vated for the retention of water, sediment, or waste- 3
“Incidental boundary change” means additions of 5§
deletions which result in a net increase to the ongl- g%
nally approved permit area which are less than oné &
(1) percent, or 10 acres, whichever is smaller. All 8P ¢
proved incidental boundary changes over the ﬁve-%
year permit term shall be considered cumulative. -
“Indian lands” means all lands, including mineral #
interests, within the exterior boundaries of any fi - %
eral Indian reservation, notwithstanding the issu’ ]
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ance of any patent, and including rights-of-way, and
_.all lands including mineral interests held in trust for
"or supervised by an Indian tribe.

*Indian tribe” means any Indian tribe, band. group,
or commuinity having a governing bady recognized by
the Secretary.

“In situ processes” means activities conducted on
the surface or underground in connection with in-
place distillation, retorting, leaching, or other chemi-
cal or physical processing of coal. The term inciudes,
but is not limited to. in situ gasification. in situ leach-
ing, slurry mining, solution mining, borehole mining,
and fluid recovery mining.

“Intermittent stream” means a stream or reach of a
stream that is below the iocal water table for at least
gome part of the year, and that contributes to the
stream and obtains its flow rom both surface runoff
and ground water discharge.

“Land use’ means specific uses or management-re-
lated activities, rather than the vegetation or cover of
the land. Land uses may be identified in combination
when joint or seasonal uses occur. Changes of land
use or uses from one of the following categories to
another shall be considered as a change to an alterna-
tive land use which is subject to approval by the Divi-
sion.

(a) Cropland means land used for the production of
adapted crops for harvest, alone or in a rotation with
grasses and legumes, and inciudes row crops, small
_grain crops, hay crops. nursery crops. orchard crops,
‘and other similar specialty crops. Land used for facili-
‘ties in support of cropland farming operations which
‘is adjacent to or an integral part of these operations is

'also included for purposes of these land use catego-
*ries.

" (b) Pastureland or land occasionally cut for hay.
#Land used primarily for the long-term production of
""adapted, domesticated forage plants to be grazed by
#livestock or occasionally cut and cured for livestock
feed. Land used for facilities in support of
v pastureland or land occasionally cut for hay which is
Madjacent to or an integral part of these operations is
ifalso included.

?r(c) Grazing. Includes both grasslands and forest
.;lands where the indigenous vegetation is actively
gmanaged for grazing, browsing, or occasional hay pro-
s'duction. Land used for facilities in support of ranch-
;1ng operations which are adjacent to or an integral
§ of these operations is also included.

(d) Forestry. Land used or managed for the long-
i-term production of wood, wood fiber, or wood derived
Aproducts. Land used for facilities in support of forest
dharvest and management operations which is adja-
eent to or an integral part of these operations is also
i included.
2+ () Residential. Includes single and multiple-fam-
!jlly housing, mobile home parks, and other residential
,%’Iodgings. Land used for facilities in support of resj-.
“Cential operations which is adjacent to or an integral
i P&rt of these operations is also included. Support fa-
rdlities include, but are not limited to, vehicle park-
*Ing and open space that directly relate to the residen-
£+ (D Industrial/Commercial. Land used for—
=4 (1) Extraction or transformation of materials for
i18brication of products, wholesaling of products or for
“"ong-term storage products. This includes all heavy
5‘“ light manufacturing facilities such as lumber
E_'and wood processing, chemical manufacturing, petro-
§faum refining, and fabricated metal products many-
Py cmﬂ?- Land used for facilities in support of these
;.%Perations which is adjacent to or an integral part of
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that operation is also inciuded. Support facilities in-
clude, but are not limited to. ail rail. road. and other
transportation facilities.

(2) Retaii or trade of goods or services. including
hotels. macels. stares. restaurants. and other commer-
cial establisnments. Land used for racilities in sup-
port of cemmercial operations whnich is adjacent to or
an integrai part ot these operations is aiso inciuded.
Support facilities :nclude. but are not limited to.
parking. storage or shipping acilities.

ig) Recreation. Land used for pubiic or private lei-
sure-time use. Inciuding developed recreation taciii-
ties such as parks. camps. and amusement areas, as
well as areas for less intensive uses such as hiking,
canoeing, and other undeveioped recreational uses.

th) Fish and wildlife nabitat. Land dedicated
wholly or partiaily to the production. protection. or
management of specles of fisn and wiidlife.

1) Developed water resources. Inciudes iand used
for storing water for beneficiai uses such as
stockponds. irrigation. fire protection. tlood control.
and water supply.

tj) Undeveloped land or no current use or land
management. Land that is undeveloped or. if previ-
ously developed. land that has been ailowed to return
naturaily to an undeveioped state or nas been ai-
lowed to return to a state through naturai succession.

“Materially damage the quantity or quaiity of
water” means. with respect to alluvial vailey tloors.
changes in the quality or quantity of the water supply
to any portion of an alluvial valley floor where such
changes are caused by underground coal mining ac-
tivities and result in changes that significantly and
adversely affect the composition. diversity, or produc-
tivity of vegetation dependent on subirrigation, or
which result in changes that would limit the ade-
quacy of the water for flood irrigation of the irrigable
land acreage existing prior to mining.

“Moist bulk density” means the weight of soil (oven
dry) per unit volume. Volume is measured when the
soil is at field moisture capacity (!/3 bar moisture
tension). Weight is determined after drying the soil
at 105 degrees C.

“Mulch” means vegetation residues or other suit-
able materials that aid in soil stabilization and soil
moisture conservation, thus providing microclimatic
conditions suitable for germination and growth.

“Noxious plants” means species that are included
on official state lists of noxious plants.

“Office of Surface Mining” means Office of Surface
Mining Reclamation and Enforcement, U. S. Depart-
ment of Interior.

“Operator” means any person engaged in coal min-
ing who removes or intends to remove more than 250
tons of coal from the earth or from coal refuse piles by
mining within 12 consecutive calendar months in any
one location.

“Outsiope” means the face of the spoil or embank-
ment sloping downward from the highest elevation to
the toe.

“Overburden” means material of any nature, con-
solidated or unconsolidated, that overlies a coal de-
posit, excluding topsoil.

“Perennial stream” means a stream or part of a
stream that flows continuously during all of the cal-
endar year as a result of ground water discharge or
surface runoff. The term does not include intermit-
tent stream or ephemeral stream.

“Performance bond” means a surety bond, collat-
eral bond or self-bond or a combination thereof, by
which a permittee assures faithful performance of all
the requirements of the Act, this chapter, the state
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orogram, and the requirements of the permit and rec-
lamation plan.

“Permanent diversion’ means a diversion remain-
ing after underground coal mining activities are com-
pleted which has been approved for retention by the
Division and other appropriate state and federal
agencies.

“Permit” means a permit to conduct underground
coai mining activities issued by the Division pursu-
ant to a state program. For purposes of the federal
lands program. permit means the document issued
authorizing underground coal mining activities on
tederal lands. after approval of a mining plan by the
Secretary, and. where a cooperative agreement pur-
suant to Section 323 of the Federal Act has been exe-
cuted by the Division.

"Permit area’ means the area of land indicated on
the approved map submitted by the operator with the
application required to be covered by the operator's
pertormance bond under Part UMC 800. and wnich
shail include the area of land upon whicn the overa-
tor proposes to conduct surtace coai mining ana recla-
mation operations or proposes to conduct surtace op-
erations incident to underground mining activities
under the permit, including all disturbed areas: pro-
vided that areas adequately bonded under another
valid permit may be excluded from the permut.

“Permittee” means a person holding cr required by
the Act or this chapter to hold a permit o zonduct
underground coal mining activities issued bv the Di-
vision pursuant to a state program. or. where a coop-
erative agreement pursuant to Section 523 of the
Federal Act has been executed. by the Director of the
Office of Surface Mining and the Division.

“Person” means an individual. Indian tribe when
conducting underground coal mining activities on
non-Indian lands. partnership, association, society,
joint venture, joint stock company, firm. company,
corporation, cooperative or other business organiza-
tion and any agency, unit, or instrumentality of fed-
eral, state or local government including any publicly
owned utility or publicly owned corporation of fed-
eral, state, or local government.

“Person having an interest which is or may be
adversely affected or person with a valid legal inter-
est means any person” —

(a) Who uses any resource of economic, recrea-
tional, esthetic, or environmental value that may be
adversely affected by coal exploration or surface coal
mining and reclamation activities or any related ac-
tion of the Secretary, the Division, or the Board: or

(b) Whose property is or may be adversely affected
by coal exploration or surface coal mining and recla-
mation activities or any related action of the Secre-
tary, the Division, or the Board.

“Prime farmland” means those lands which are de-
fined by the Secretary of Agriculture in 7 CFR 657
(Federal Register Vol. 4 No. 21) and which have his-
torically been used for cropland as that phrase is de-
fined above.

“Public office” means a facility under the direction
and control of a governmental entity which is open to
public access on a regular basis during reasonable
business hours.

“Rangeland” means those areas which by reason of
physical limitations such as low and erratic precipita-
tion, rough topography, poor drainage, or extreme
temperatures are generally unsuited for cultivation.
Rangelands include grasslands, brushlands. deserts,
and open forests and are managed primarily to en-
hance the production of forage for both free-ranging
wildlife and domestic animals.
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“Recharge capacity” means the abulity of the saf
and underlying materials to allow precipitation b
runotf 0 infiltrate and reach the zone of sauum;mi

"Reciamation” means those actions taken tq p on,
mined land as required by this chapter to - -%

L . k)
postmining land use approved by the Diwvigign <

“Recurrence interval” means the interval of tip, ;%
which a precipitation event is expected to oceyr once %
on the average. For example. the 10-vear, 24—%2' 4
precipitation event would be that 24-hour Precipity.”
tion event expected to occur on the average once jp 1‘6
vears. A

“Reference area” means a land unit maintaineq .
der appropriate management for the purpose of Mes.
suring vegetation ground cover. productivity and
plant spectes diversity that are produced natur:'ally or
by crop production methods approved by the Division
Reference areas must be representative of geology
soils. slope. aspect, and vegetation in the permit areq.

"Regional Director” means a Regional Director of
the Office of Surface Mining or a Regional Director,
representative.

"Renewable resource lands” means aquifers anq
areas for the recharge of aquifers and other under.
ground waters. areas for agricultural or silvicultura]
production of food and fiber, and grazinglands.

“Road” meauns a surface right-of-way for purposes of
travel by land vehicles used in coal exploration or
underground coal mining activities. A road consists of
the entire area within the right-of-way. including
roadbed. shoulders. parking and side area. ap-
proaches. structures, ditches, surface. and such con-
tiguous appendages as are necessary for the total
structure. The term includes access and haul roads
constructed. used, reconstructed, improved. or main-
tained for use in coal exploration or underground coal
mining activities, including use by coal-hauling vehi-
cles leading to transfer, processing, or storage areas.
The term does not include pioneer or construction
roadways used for part of the road construction proce-.
dure and promptly replaced by a Class I, Class I, or,
Class III road located in the identical right-of-way as,
the pioneer or construction roadway. The term also,
excludes any roadway within the immediate mining
pit area. ¢’

(a) Class I Road means a road that is utilized for’
transportation of coal. o

(b) Class II Road means any road, other than s
Class I Road, planned to be used over a six-month
period or longer. 23

(¢) Class [II Road means any road, other than 8,
Class I Road. planned to be used over a period of less
than six (6) months, or for very infrequent use over
the life of the mine.

“Safety factor” means the ratio of the available
shear strength to the developed shear stress, or the
ratio of the sum of the resisting forces to the sum of
the loading or driving forces, as determined by &c-
cepted engineering practices. ‘

“Sedimentation pond” means a primary sedimt’:ﬂt
control structure designed, constructed, and main-
tained in accordance with UMC 816.46 and including
but not limited to a barrier, dam, or excavated de-
pression which slows down water runoff to allow sedl”
ment to settle out. A sedimentation pond shall not
include secondary sedimentation control structures:
such as straw dikes, riprap, check dams, mulches,
dugouts, and other measures that reduce flow velos*
ity, reduce runoff volume or trap sediment, to the
extent that such secondary sedimentation structures
drain to a sedimentation pond.
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“Significant, imminent environmental harm to
land. air. or water resources means’ —

(1) An environmental harm is an adverse impact
on land. air, or water resources which resources in-
clude. but are not limited to. plant and animal life.

(b) An environmental harm is imminent. if a con-
dition, practice, or violation exists which —

(1) Is causing such harm: or.

(2) May reasonably be expected to cause harm at
any time before the end of the reasonable abatement
time that would be set under 40-10-22 of the Act.

(c) An environmental harm is signuficant if that
harm is appreciable and not immediately reparable.

“Slope” means average inclination of a surface,
measured from the horizontal. generaily expressed as
the ratio of a unit of vertical distance to a given num-
ber of units of horizontal distance (e.g.. 1v:3h). It may
also be expressed as a percent or in degrees.

“Soil horizons” means contrasting layers of soil par-
allel or nearly parallel to the land surtace. Soil hori-
zons are differentiated on the basis of field character-
istics and laboratory data. The three major soii hori-
zons are —

(a) A horizon. The uppermost minerai layer. often
called the surface soil. It is the part of the soil in
which organic matter is most abundant. and leaching
of soluble or suspended particles is typically the
greatest.

(b B horizon. The layer that typically is.immedi-
ately beneath the A horizon and often called the sub-
soil. This middle layer commonly contains more clay.
iron. or aluminum than the A or C horizons.

(¢! C horizon. The deepest layer of soil profile. It
consists of loose material or weathered rock that is
relatively unaffected by biologic activity.

“Soil survey” means a field and other investigation,
resulting in a map showing the geographic distribu-
tion of different kinds of soils and an accompanying
report that describes, classifies, and interprets such
soils for use. Soil surveys must meet the standards of
the National Cooperative Soil Survey as incorporated
by reference in SMC 785.17(b)(1).

“Spoil” means overburden that has been removed
during underground coal mining activities.

“Stabilize” means to control movement of soil, spoil
piles, or areas of disturbed earth by modifying the
geometry of the mass, or by otherwise modifying
physical or chemical properties, such as by providing
a protective surface coating.

“State program” means a program established by a
state and approved by the Secretary pursuant to Sec-
tion 503 of the Federal Act to regulate surface coal
mining and reclamation activities and surface effects
of underground coal mining activities on non-Indian
and nonfederal lands within the state, according to
the requirements of the Federal Act and this chapter.
If a cooperative agreement under 30 CFR 745 has
been entered into, a state program will apply to fed-
eral lands, in accordance with the terms of the cooper-
ative agreement.

“Steep slope” means any slope of more than 20 de-
grees or such lesser slope as may be designated by the
Division after consideration of soil, climate, and other
characteristics of a region or state.

“Subirrigation” means, with respect to alluvial
valley floors, the supplying of water to plants from
underneath or from a semi-saturated or saturated
subsurface zone where water is available for use by
vegetation. Subirrigation may be identified by:

(a) Diurnal fluctuation of the water table, due to
the difference in nighttime and daytime
evapotranspiration rates;
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b Increasing soil moisture from a portion of the
root zone down to the saturated zone. due to capiilarv
action:

1c) Mottling of the soils in the root zones:

td) Existence of an important part of the root zone
within the capillary fringe or water table ot an ailu-
vial aquifer: or

e) An increase in streamtlow or a rise :n ground
water leveis. shortly after the first killing frost on the
valley floor.

“Substanually disturb” means. for purposes ot coai
exploration. to impact significantly upon land. air. or
water resources by such activities as blasting. me-
chanicai excavation. drilling or altering coal or water
exploratory noies or wells. construction of roads and
other access routes. and the piacement or structures.
excavated 2arth. or other deoris an the surrace or
land. -

“Surtace coai mining activities’ means:

tas Activities conducted on the surtace of iands :n
connection with a surface coal mine. the products or
which enter commerce or the operations or whicn di-
rectly or indirectly affect interstate commerce. Sucn
activities inciude excavation for the purpose of ob-
taining coai. including such common methods as con-
tour. strip. auger, mountaintop removal. box cut.
open pit. and area mining, the uses of explosives and
blasting. and in situ distillation or retorting, leaching
or other chemical or physical processing, and :the
cleaning, concentrating, or other processing or prepa-
ration. ioading of coal for interstate commerce at or
near the mine site, provided. these activities do ot
include the extraction of coal incidental to the extrac-
tion of other minerals. where coal does not exceed 16
%/3 per centum of the tonnage of minerals removed or
purposes of commercial use or sale, or coal expiora-
tion subject to Section 40-10-3 of the Act: and pro-
vided further, that excavation for the purpose ot ob-
taining coal includes extraction of coal from coal re-
fuse piles; and

(b) Areas upon which the activities described in
paragraph (a) above occur or where those activities
disturb the natural land surface. These areas shall
also include any adjacent land the use of which is
incidental to any such activities, all lands affected by
the construction of new roads or the improvement or
use of existing roads to gain access to the site of those
activities and for haulage and excavation, workings.
impoundments, dams, ventilation shafts. entryways.
refuse banks. dumps, stockpiles, overburden piles.
spoil banks. culm banks, tailings, holes or depres-
sions, repair areas, storage areas, processing areas,
shipping areas, and other areas upon which are sited
structures, facilities, or other property or material on
the surface. resulting from or incident to those activi-
ties.

“Surface coal mining and reclamation activities™
means surface coal mining activities and all activities
necessary or incidental to the reclamation of such ac-
tivities. This term includes the term surface coal min-
ing activities. ) )

“Surface effects of underground coal mining activi-
ties” means the "surface operations” and surface im-
pacts incident to “underground coal mining activi-
ties.”

“Surface operations” means with respect to “under-
ground coal mining activities”, the activities con-
ducted on the surface of the earth incident to an un-
derground coal mine, such as the uses of explosives
and blasting on the surface of the earth, insitu distil-
lation or retorting, leaching, or other chemical or
physical processing, and the cleaning, concentgating
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or other processing or preparation and loading of coal
for interstate commerce at or near the mine site and
he construction, use. maintenance. and reciamation
of roads. impoundments. dams. ventilation shafts. en-
rrvways. refuse banks. dumps. stockpiies. overburden
piles. spoil banks. culm banks. tailings. holes or de-
pressions. repalr areas., storage areas, processing
areas. shipping areas. and other areas upon which
are sited structures, facilities. or other property or
materiai on the surtace. resuiting from or incident to
these activities.

“Temporary diversion” means a diversion of a
stream or overload flow whicn is used during coal
exploration or underground coal mining activities
ana not approved by the Division to remain after rec-
.amation as part of the approved postmuning land
use.

“Ton” means 2.000 pounds avoirdupois '.90718
metric ton).

“Topso1l” means the A soil horizon layer of the
three major soil hornzons.

“Toxic-forming materials” means earth materials
or wastes which, if acted upon by air. water,
weathering, or microbiological processes. are likely to
nroduce chemical or physical conditions in soils or
water that are detrimental to biota or uses of water.

“Toxic mine drainage” means water that is dis-
charged from active or abandoned mines or other
areas affected by coal exploration or underground
coal mining activities which contains a substance
that through chemical action or physical effects is
likely to kill. injure. or impair biota commonly
present in the area that might be exposed to it.

"Unconsolidated streamlaid deposits holding
streams” means, with respect to alluvial valley floors,
all flood plains and terraces located in the lower por-
tions of topographic valley which contain perennial or
other streams with channels that are greater than
three (3) feet in bankful width and greater than 0.5
feet in bankful depth.

“Underground development waste” means waste
rock mixtures of coal, shale, claystone, siltstone,
sandstone, limestone, or related materials that are
excavated, moved, and disposed of during develop-
ment and preparation of areas incident to under-
ground coal mining activities.

"Underground coal mining activities” means a
combination of “surface operations” and "under-
ground operations” incident to an underground coal
mine, the products of which enter commerce or the
operations of which directly or indirectly affect inter-
state commerce.

“Underground operations” means those operations
conducted below the surface of the earth in connec-
tion with an underground coal mine, such as under-
ground construction, operation, and reclamation of
shafts, adits, underground support facilities, in situ
processing, and underground mining, hauling, stor-
age, and blasting.

“Undeveloped rangeland” means, for purposes of
alluvial valley floors, lands where the use is not spe-
cifically controlled and managed.

“Upland areas” means, with respect to alluvial
valley floors, those geomorphic features located out-
side the floodplain and terrace complex, such as iso-
lated higher terraces, alluvial fans, sediment sur-
faces, landslide deposits, and surfaces covered with
residuum, mud flows or debris flows, as well as high-
land areas underlain by bedrock and covered by re-
sidual weathered material or debris deposited by
sheetwash, rillwash, or windblown material.
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“Valley fill” means a fill structure consisting of any
material. other than coal processing waste and other
arganic material, that is placed in a valley where side
siopes of the existing vailey measured at the Steepest
point are greater than 20 degrees or the average slope
of the profile of the valley from the toe of the fill ¢
the top of the fill is greater than 10 degrees.

“Water table” means the upper surface of a zane of
saturation, where the body of ground water is not
confined by an overlying impermeable zone.

UMC 700.6 Responsibility

‘a) The Director of the Office of Surface Mining,
under the general direction of the Assistant Secre.
zarv, Energy and Minerais. is responsible for exercis.
ing the authority of the Secretary of the Interior, ex.
cept for the following:

:1) Approval, disapproval. or withdrawal of ap-
oroval of a state program and implementation of a
federal program. The Director of the Office of Surface
Mining is responsible for exercising the authority of
the Secretary to substitute federal enforcement of a
state program under Section 321(b) of the Federal
Act:

2) Designation of lands as unsuitable for all or
certain types of surface coal mining activities and
surtace effects of underground coal mining activities
under Section 522 of the Federal Act and as unsuit-
able for noncoal mining under Section 601 of the Fed-
eral Act: and

*3) Authority to approve or disapprove mining
olans to conduct underground coal mining activities
and surface coal mining and reclamation activities on
federal land.

b1 The Director of the Office of Surface Mining is
responsible for consulting with federal land-manag-
ing agencies with responsibility for natural and his-
toric resources on federal lands on actions which may
have an affect on their responsibilities.

ic) The Division of Oil, Gas and Mining is responsi-
ble for the regulation of surface effects of under-
ground coal mining activities, surface coal mining
and reclamation activities and coal exploration under
an approved state program and the reclamation of
abandoned mine lands under an approved state recla-
mation plan on nonfederal and non-Indian lands in
accordance with procedures in this chapter.

(d) The Division, through a cooperative agreement,
exercises certain authority relating to the regulation
of surface effects of underground coal mining activi-
ties and surface coal mining and reclamation activi-
ties on federal lands in accordance with 30 CFR Part
743.

UMC 700.11 Applicability

(a) This chapter applies to all coal exploration and
underground coal mining activities, except —

(1) The extraction of coal by landowner for his or
her own noncommercial use from land owned or
leased by him or her. Noncommercial use does not
include the extraction of coal by cne unit of an inte-
grated company or other business or nonprofit entity
which uses the coal in its own manufacturing or
power plants;

(2) The extraction of coal for commercial purposes
where the underground coal mining activity affects
two acres or less, but not any such operation con-
ducted by a person who affects or intends to affect
more than two acres at physically related sites;

(3) The extraction of 250 tons of coal or less by a
person conducting an underground coal mining activ-
ity. A person who intends to remove more than 250
tons is not exempted.
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: extraction of coal as an incidental part of
m or local government-tinanced highway
pstruction in accordance with 30 CFR Part
3 UMC 707; o
e extraction of coal incidental to the extrac-
other minerals where coal does not exceed 16
t of the mineral tonnage removed for com-
pa] use or sale: _ '
The extraction of coal on Indian lands in accor-

B with 25 CFR 177. Subpart B.
Coal exploration on federal lands outside a per-

' A.n}’ person who conducts underground coal

/<t g activities on non-Indian or nonfederal lands
Ear after eight months from the date of approval of
K state program shall have a permit issued pursu-
¢ Lo the Act. However, under conditions specified in
AC 771.13(b), a person may continue operations
er a previously issued permut atter eight months
X the date of approval of the state program.
P(c) Any person who conducts underground coal
- ing activities on federal lands on and after eight
I inths from the date of approval of a state program
{'implementation of a federal program for the state
B which the federal lands are located shall have a
nit issued pursuant to 30 CFR Part 741. However,
r conditions specified in 30 CFR 741.11(c), a per-
may continue such operations under a previously
Sipproved mine plan pursuant to 30 CFR Part 211
er eight months after the date of approval of a
te program or implementation of a federal pro-
B(d) The requirements of Subchapter K shall be ef-
fective and shall apply to each underground coal min-
ing activity which is required to obtain a permit un-
er the Act, on the earliest date upon which the Act
d this chapter require a permit to be obtained, ex-
Eipt as provided in paragraph (e) of this section,
% (e)(1) Each structure used in connection with or to
acilitate coal exploration or underground coal min-
ng activities shall comply with the performance
standards and the design requirements of Subchapter
of this chapter, except that —
E;f(i) An existing structure which meets the perfor-
mance standards of Subchapter K of this chapter but
s not meet the design requirements of Subchapter
}(_ of this chapter may be exempted from meeting
those design requirements by the Division. The Divi-
Bion may grant this exemption only as part of the
rmit application process after obtaining the infor-
mation required by UMC 784.12 and after making
the findings required in UMC 786.21 or, on federal
lands as required by 30 CFR 741.11.
. *(ii) If the performance standard of Subchapter B of
30 CFR Chapter VII is at least as stringent as the
tomparable performance standard of Subchapter K of
this chapter, an existing structure which meets the
performance standards of said Subchapter B may be
Xempted by the Division from meeting the design
‘equirements of Subchapter K of this chapter. The
Jivision may grant this exemption only as part of the
Yermit application process after obtaining the infor-
nation required by UMC 780.12 and after making
he findings required in UMC 786.21 or, on federal
ands as required by 30 CFR 741.11.

(iii) An existing structure which meets a perfor-
nance standard of Subchapter B of 30 CFR Chapter
M which is less stringent than the comparable per-
ormance standard of Subchapter K of this chapter for
vhich there was no equivalent performance standard
n Subchapter B of this chapter shall be modified or

reconstructed to meet the design standard of Sub-
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chapter K of this chapter pursuant to a compliance
plan approved by the Division oniy as part of the
permit application as required in UMC 784.12 and
according to the findings required by UMC 786.21 or.
on federal lands as required by 30 CFR T41.11:

(iv) An existing structure which does not meet the
performance standards of Subchapter B of 30 CFR
Chapter VII and which the appiicant proposes to use
in connection with or to facilitate the coal 2xpioration
or underground coal mining activity shail be modified
or reconstructed to meet the pertormance and design
standards of Subchapter K prior to issuance of the
permit.

12) The exemptions provided in paragrapns ‘e 1:i:
and ‘esl+ii: shall not appiy :o:

1) The requirements for existing and new waste
piles used either temporariiy or permanently as dams
or embankments: and

(i) The requirements to restore the approximate
original contour of the land.

(f)(1) Any person conducting coal expioration on
nonfederal and non-Indian lands on or arter the date
on which a state program is approved shail either tile
a notice of intention to explore or obtain approval of
the Division. as required bv UMC 776.

(2) Coai exploration performance standards in
UMC 815 shall apply to coai expioration on nonfed-
eral and non-Indian lands whicn substantially dis-
turbs the natural land surrace two months atter ap-
proval of the state program.

UMC 700.12 Petition To Initiate Rulemaking

Petitions to initiate rulemaking should proceed
pursuant to the Utah Administrative Rulemaking
Act, U.C.A. 63-46-8.

UMC 700.13 Notice Of Citizen Suits

(a) A person who intends to initiate a civil action
on his or her own behalf under 40-10-21 of the Act
shall give notice of intent to do so, in accordance with
this section.

(b) Notice shall be given to the Secretary and the
Director of the Office of Surface Mining in all cases
and the State Division Director, if a complaint in-
volves Utah. A copy of the notice shall be sent by
first-class mail to the Regional Director of the Office
of Surface Mining, if the complaint involves under-
ground coal mining and reclamation activities in
Utah.

(c¢) Notice shall be given by certified mail to the
alleged violator, if the complaint alleges a violation of
the Act or any regulation, order, or permit issued
under the Act. )

(d) Service of notice under this section is complete
upon mailing to the last known address of the person
being notified.

(e) A person giving notice regarding an alleged vio-
lation shall state, to the extent known —

(1) Sufficient information to identify the provision
of the Act, regulation, order, or permit allegedly vio-
lated;

(2) The act or omission alleged to constitute a vio-
lation;

(3) The name, address, and telephone numbers of
the person or persons responsible for the alleged vio-
lation;

(4) The date, time, and location of the alleged vio-
lation;

(5) The name, address, and telephone number of
the person giving notice; and

(6) The name, address, and telephone number of
legal counsel, if any, of the person giving notice.
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if) A person giving notice of an alleged failure by
the Division to perform a mandatory act or duty un-
der the Act shall state. to the extent known:

1) The provision of the Act containing the manda-
~ory act or duty allegedly not performed:.

2) Sufficient information to identify the omission
alleged to constitute the failure to perform a manda-
torv act or duty under the Act:

2) The name. address. and telephone number of
legai counsel. if any, of the person giving notice.

‘4) The name. address. and telephone number of
the person giving notice.

UMC 700.14 Availability Of Records

-a) Records required by the Act to be made avail-
able locally to the public shail be retained at the geo-
graphically closest office of the state or federal regu-
latory authonty having jurisdiction over the area in-
voived.

b1 Other nonconfidential records or documents :n
the possession of the Division may be requested from
the Division.

i¢) Confidentiality: Information received whicn 1s
required to be held confidential by the terms of the
Act shall not be available for public inspection.

UMC 700.15 Computation Of Time

‘a) Except as otherwise provided. computation of
time under this chapter is based on calendar days.

ib) In computing any period of prescribed time. the
day on which the designated period of time begins is
not included. The last day of the period is inciuded
unless it is a Saturday, Sunday, or legal holiday on
which the regulatory authority is not open for busi-
ness. in which event the period runs until the end of
the next day which is not a Saturday, Sunday, or
legal holiday.

(c) Intermediate Saturdays, Sundays, and legal
holidays are excluded from the computation when the
period of prescribed time is seven days or less.

R614-1A-705. Part UMC 705 — Restrictions on

State Employees Financial Interest.

UMC 705.4 Responsibility

(a) The Director shall:

(1) Provide advice, assistance, and guidance to all
state employees required to file statements pursuant
to UMC 705.11;

(2) Promptly review the statement of employment
and financial interests and supplements, if any, filed
by each employee, to determine if the employee has
correctly identified those listed employment and fi-
nancial interests which constitute a direct or indirect
financial interest in any underground or surface coal
mining activities;

(3) Resolve prohibited financial situations by or-
dering or initiating remedial action or by reporting
the violations to the Office of Surface Mining Director
who is responsible for initiating action to impose the
penalties of the Act;

(4) Certify on each statement that review has been
made, that prohibited financial interests, if any, have
been resolved, and that no other prohibited interests
have been identified from the statement;

(5) Submit to the Office of Surface Mining Director
such statistics and information as he or she may re-
quest to ensble preparation of the required annual
report to Congress;

(6) Submit to the Office of Surface Mining Director
the initial listing and the subsequent annual listings
of positions as required by UMC 705.11(b), (c), and
)
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7 Furnish a blank statement 45 days in ady
of the filing date established by UMC 705.13(5)
gach state employee required to file a statement. g2y 8

8) Inform annually each state employee reqyir s
1o Gle 2 statement with the Director of the Division %y
such other official designated by state law or re o
.:‘ion. of the name. address, and telephone Number of 3
:he person whom they may contact for advice and J
counseling. 4

¢/ Division empioyees performing any dutieg ‘
functions under the Act shall:

1, Have no direct or indirect financial interest in‘A-"'
yrnderground or surface coal mining activities; B
+2) File a fully completed statement of employment _"1:
and financial interest 120 days after these regylg. <5
zions become effective or upon entrance to duty, ang ,_:
annually thereafter on the specified filing date; ang ]

3) Comply with directives issued by persons re.
sponsible for approving each statement and comply *:
with directives issued by those persons responsible %3
for ordering remedial action. K

UMC 705.5 Definitions

“"Emplovee” means any person employed by the Di-
vision who performs any function or duty under the
Act. and does not mean the Board of Oil. Gas, and
Mining which is excluded from these provisions.

“Performing any function or dutv under this Act” #
means those decisions or actions. which if performed
or not performed by an employee. affect the programs
under the Act. .

"Direct fimantial interest’ means vwWnership or pant
ownership by an employee of lands, stocks, bonds,
debentures, warrants, partnership shares, or other %
holdings and also means any other arrangement 3%
where the employee may benefit from his or her hold- &
ing in or salary from underground or surface coal 33
mining activities. Direct financial interests include 33
employment, pensions, creditor, real property, and 38
other financial relationships. 138

“Indirect financial interest” means the same finan-}
cial relationships as for direct ownership, but whei‘e.
the employee reaps the benefits of such interest, u} ;
cluding interests held by his or her spouse, minor g8
child and other relatives, including in-laws, residing’
in the employee’s home. The employee will not be #§8
deemed to have an indirect financial interest if there 2a
is no relationship between the employee’s functiogs
or other duties and the coal mining activities i 2%
which the spouse, minor children, or other resident §
relatives hold a financial interest. :

“Prohibited financial interest” means any direct or &
indirect financial interest in any underground or sur- 2%
face coal mining activities.

UMC 705.6 Penalties -

(a) Criminal penalties are imposed by Section 33
40-10-7 of the Act which prohibits each employee of
the Divisian wha gerfarms any function ar duty under
the Act from having a direct or indirect financial in-,
terest in any underground or surface coal mining 8¢ g8}
tivities. The Act provides that whoever knowingly 4
violates the provisions of Section 40-10-7 of the Act
shall, upon conviction, be punished by a fine of not 38
more than $2,500.00, or by imprisonment of not more ¢
than one year or by both, iE:

(b) The provisions in Section 40-10-7 of the .Ad
make compliance with the financial interest require,
ments a condition of employment for employees of the
Division who perform any functions or duties under 3
the Act. Accordingly, an employee who fails to file the 2
required statement will be considered in violation ¢S
the intended employment provisions of Sectio® 38

&
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T, 10-7 of the Act and will be subject o removai rom
r position.

Ch;O;cl’l Who Shall File
¥) Any employee who performs any function or
I under the Act is required to tile a statement of
p ]oyment and financial interests. An empbiovee
occupies a position which has been determined
"t,he Director not to involve performance qr' any
fe o ction or duty under the Act or who is no longer
> sployed by the Division at the time a tiling 1s due. is
P required to file a statement.
= (b) The Director shall prepare a list of those posi-
B tions within the state regulatory program that do not
¥ involve performance of any functions or duties under
fihe Act. Only those employees who are empioved in a
ted organizational unit or who occupy a listed posi-
on will be exempted from the tiling requirements of
B Section 40-10-7 of the Act.
K. (c) The Director of the Division shail prepare and
‘bmit to the Office of Surface Mining Director. an
X initial listing of positions that do not involve pertor-
Fmance of any functions or duties under the Act within
Be) days of the effective date of these regulations.
F..(d) The Director of the Division shall annuaily re-
Fyiew and update this listing. For monitoring and re-
¥ parting reasons. the listing must be submitted to the
g Office of Surface Mining Director and must contain a
® written justification for inclusion of the positions
¥ listed. Proposed revisions or a certification that revi-
B sion is not required shall be submitted to the Office of
kSurface Mining Director by no later than September
£30 of each year. The Director of the Division may
[Erevise the listing by the addition or deletion of posi-
¥ tions at any time he or she determines such revisions
are required to carry out the purpose of the law or the
gregulations of this part. Additions to and deletions
sfrom the listing of positions are effective upon notifi-
peation to the incumbents of the positions added or
deleted.
. -UMC 705.13 When To File
>*(a) Employees performing functions or duties un-
Wder the Act shall file:
B> (1) Within 120 days of the effective date of these
tegulations; and
=:i(2) Annually on February 1 of each year, or at such
k other date as may be agreed to by the Director of the
Office of Surface Mining, provided that such alterna-
ktive date will allow sufficient time to obtain informa-
rtion needed by the Director of the Office of Surface
§Mining for his or her annual report to the Congress.
. “(b) New employees hired, appointed, or transferred
.o perform functions or duties under the Act will be
Tequired to file at the time of entrance to duty.
i (c) New employees are not required to file an an-
Rual statement on the subsequent annual filing date
if this date occurs within two months after their ini-
tial statement was filed. For example, an employee
entering duty on December 1, 1985 would file a state-
Ment on that date. Because December 1 is within two
months of February 1 the employee would not be re-
Quired to file his or her next annual statement until
February 1, 1987.

UMC 705.15 Where To File

(2) The Director of the Division shall file his or her
Statement with the Office of Surface Mining Director.

| other employees, as provided in UMC 705.11,
thall file their statement with the Director of the Di-
Vision or such other official as may be designated by
State law or regulation.

UMC 705.17 What To Report

(a) Each employee shall report all information re-
Quired on the statement of employment and financial
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interests of the 2mpiovee. his or nher spouse. minor
children. or otner reiatives who are fuil-ume resi-
dents of the empiovee's home. The report shail be on
OSM Form 703-1 as provided by the Division. The
statement cOnsists of three major parts. ' 1! a iisting ot
all financial interest. including empioyment. secu-
rity, real property. creditor and other financai inter-
ests held durning the course of the proceedinz vears.
*2) a certification that none of :he listea :inanciai
interests represent a direct or indirect tinancial inter-
est in underground or surface coal mining activities
except as specificailv described bv the empiovee as
part of the certificate. and :3) a certification dv the
reviewer that the rorm was reviewed. that oronibited
interests have deen resoived. ana that no other aro-
hibited interests have deen :dentified from the state-
ment.

by Listing of ail :inancial interests. The statement
w11l set forth the roilowing information regarcinz anyv
tfinancial interest:

1) Empiovment. Any continuing financial :.nter-
ests in business entities and nonprotit organizations
through a pension or retirement pian. shared income.
salary, or other income arrangement as a resutt of
prior or current empiovment. The emplovee. his or
her spouse or other resident relative is not required to
report a retirement plan tfrom xhich ne or she wiil
receive a Juaranteed 1ncome. A Zuaranteed ncome s
ane which s unlikely to be changed as a resuit of
actions taken by the Division.

(2) Securities. Any financial interest in business
entities and nonprofit organizations through owner-
ship of stock, stock options, bonds. securities. or other
arrangements including trusts. An emplovee is not
required to report holdings in widely diversified mu-
tual funds, investment clubs. or regulated investment
companies not specializing in underground and sur-
face coal mining activities.

(3) Real Property. Ownership. lease, royalty, or
other interests or rights in lands or minerals. Em-
ployees are not required to report lands developed
and occupied for a personal residence.

(4) Creditors. Debts owed to business entities and
nonprofit organizations. Employees are not required
to report debts owed to financial institutions (banks,
savings and loan associations, credit unions, and the
like) which are chartered to provide commercial or
personal credit. Also excluded are charge accounts
and similar short term debts for current and ordinary
household and living expenses.

(c) Employee certification, and, if applicable, a list-
ing of exceptions.

(1) The statement will provide for a signed certifi-
cation by the employee that to the best of his or her
knowledge, (i) none of the listed financial interests
represent an interest in any underground or surface
coal mining activities except as specifically identified
and described as exceptions by the employee as part
of the certificate, and (ii) the information shown on
the statement is true, correct, and complete.

(2) An employee is expected to (i) have complete
knowledge of his or her personal involvement in busi-
ness enterprises such as a sole proprietorship and
partnership, his or her outside employment and the
outside employment of the spouse and other covered
relatives, and (ii) be aware of the information con-
tained in the annual financial statement or other cor-
porate or business reports routinely circulated to in-
vestors or routinely made available to the public.

(3) The exceptions shown in the employee certifica-
tion of the form must provide enough information for
the Director of the Division to determine the exis-
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tence of a direct or indirect financial interest. Accord-
ingly, the exceptions should:

(i) List the financial interests;

(i1) Show the number of shares. estimated value. or
annual income of the financial interests; and

(ii1) Include any other information which the em-
ployee believes should be considered in determining
whether or not the interest represents a prohibited
interest.

14) Employees are cautioned to give serious
thought to their direct or indirect financial interests
before signing the statement of certification. Signing
the certification without listing known prohibited fi-
nancial interests may be cause for imposing the pen-
alties prescribed in UMC 705.6(a).

UMC 705.18 Gifts And Gratuities

(a) Except as provided in paragraph (b) of this sec-
tion, employees shall not solicit or accept. directly or
indirectly, any gift, gratuity, favor, entertainment.
loan. or any other thing of monetary value, from a
coal company which:

(1) Conducts or is seeking to conduct, operations or
activities that are regulated by the Division.

(2) Has interests that may be substantially af-
fected by the performance or nonperformance of the
employee's official duty.

(b) The prohibitions in paragraph (a) of this section
do not apply in the context of obvious family or per-
sonal relationships, such as those between the par-
ents, children, or spouse of the employee and the em-
ployee, when the circumstances make it clear that it
is those relationships rather than the business of the
persons concerned which are the motivating factors.
An employee may accept:

(1) Food and refreshments of nominal value on in-
frequent occasions in the ordinary course of a lun-
cheon, dinner, or other meeting where an employee
may properly be in attendance; and

(2) Unsolicited advertising or promotional mate-
rial, such as pens, pencils, note pads, calendars, and
other items of nominal value.

(c) Employees found guilty of violating the provi-
sions of this section will be subject to administrative
remedies in accordance with existing or adopted state
regulations or policies.

UMC 705.19 Resolving Prohibited Interests

(a) Actions to be taken by the Director: _.

(1) Remedial action to effect resolution. If an em-
ployee has a prohibited financial interest, the Direc-
tor shall promptly advise the employee that remedial
action which will resolve the prohibited interest is
required within 90 days.

(2) Remedial action may include:

(i) Reassignment of the employee to a position
which performs no function or duty under the Act, or

(ii) Divestiture of the prohibited financial interest,
or

(iii) Other appropriate action which either elimi-
nates the prohibited interest or eliminates the situa-
tion which creates the conflict.

(3) Reports of noncompliance. If 90 days after an
employee is notified to take remedial action that em-
ployee is not in compliance with the requirements of
the Act and these regulations, the Director shall re-
port the facts of the situation to the Director of the
Office of Surface Mining who shall determine
whether action to impose the penalties prescribed by
the Act should be initiated. The report to the Director
of the Office of Surface Mining shall include the origi-
nal or a certified true copy of the employee’s state-
ment and any other information pertinent to the Di-
rector of the Office of Surface Mining’s determina-
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tion, inciuding a statement of actions being taken at
the time the report is made. 1

tb) Actions to be taken by the Director of the Offjce"
of Surface Mining: i

(1) Remedial action to effect resolution. Violatiom
of the regulations in this part by the Director of the .
Division. will be cause for remedial action by the
Governor of the state or other appropriate state off;.
cial based on recommendations from the Director of
the Office of Surface Mining on behalf of the Secre.
tary. The Governor or other appropriate state officia]
shall promptly advise the Director of the Division
that remedial action which will resolve the prohibited
interest is required within 90 days.

(2) Remedial action should be consistent with the
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