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IN THE UTAH COURT OF APPEALS

STATE OF UTAH, :
PLAINTIFF/APPELLEE, :

V. : CASE NO. 930089-CA

JOEY TRUJILLO, :
DEFENDANT/APPELLANT. :

PRIORITY NO. 2

JURISDICTION AND NATURE OF PROCEEDINGS

This appeal is taken pursuant to the provisions of Utah Code
Ann. Section 78-2a-(2)(f), 1953 (as amended), in which Appellant
appeals from a judgment of conviction of one count of possession of
a controlled substance a third degree felony, Utah Code Ann.
58-37-8(2)(a)(i), in the Second Judicial District Court, Davis

County, State of Utah, the Honorable Jon M. Memmott presiding.

STATEMENT OF ISSUES

The issue presented in this appeal is:

1. WHETHER THERE WAS SUFFICIENT EVIDENCE PRESENTED AT TRIAL TO
SUPPORT THE GUILTY VERDICT.

The standard for determining sufficiencey of the evidence is
that "the evidence is inconclusive or so inherently improbable that
reasonable minds could not reasonably believe defendant had
committed a crime....In determining whether evidence is sufficient,
the court will review the evidence and all inferences which may
reasonably be drawn from it in light most favorable to the jury

1



verdict....the Court should only interfere when the evidence is so
lacking and insubstantial that reasonable men could not possibly
have reached a verdict beyond a reasonable doubt (citations

omitted). State v. Gabaldon, 735 P.2d 410 (Utah App. 1987).

CONSTITUTIONAL PROVISIONS, STATUTES AND RULES

Utah Code Ann. Title 58-37-8(2)(a)(i), 1953 (as amended)

STATEMENT OF THE CASE

Defendant was charged on November 6,1992, with one count of
possession of a controlled substance a third degree felony, in
violation of Utah Code Ann. 58-37-8(2)(a)(i) and two misdemeanor
charges. (Record at 1-3 [hereinafter R.]).

On December 14, 1992, Defendant was found guilty of one
count of possession of a controlled substance, a third degree
felony (R. at 23). On the 12th of January, 1993, Defendant was
sentenced to the Utah State Prison for an indeterminate term of 0

to 5 years. (R. at 28). Defendant's attorney filed a Notice of

Appeal on the 9th day of February, 1993 (R. at 36).

STATEMENT OF FACTS

On November 1, 1992, Officer Whitaker stopped a vehicle for
erratic driving. After speaking with the driver and finding he had
no driver's license he spoke with the passenger who identified
himself as Pedro Morales. The passenger was not able to produce
identification and gave different dates of birth. Upon stepping out

of the vehicle the officer noticed two containers of alcohol



directly under the passengers feet and the passenger was placed
under arrest for open container violations. ( Transcript at 55
[hereinafter T.]).

Upon searching the passenger the officer found a rolled up $20
bill with a white powder substance on it and several bindles of
white powder in the passengers pockets. (T. at 56 and 57).

The passenger was later identified as Joey Trujillo. At trial
Mr. Trujillo stated that it was not his jacket that he was wearing
the night of the arrest (T. at 23 and 25). He had been at a party
and the party ran out of beer. The driver getting the beer asked
him if he wanted to come along to get the beer (T. at 69) and he
(Mr. Trujillo) no knowledge that cocaine was in the jackets pocket

(T. at 23).

SUMMARY OF ARGUMENT

Even viewing the evidence and all inferences which may
reasonably be drawn from it in a light most favorable to the
verdict, the Court can find the evidence was so lacking and
insubstantial that reasonable men could not have reached a verdict
beyond a reasonable doubt.

ARGUMENT
POINT I
DEFENDANT'S EXPLANATION OF THE EVENTS IS A REASONABLE

EXPLANATION OF WHAT HAPPENED AND SHOULD HAVE BEEN BELIEVED BY THE
COURT.

The Appellant has asked his appeal counsel to argue that
his explanation of what happened is reasonable and the trial court

errored in not believing him.



It is important to note that at no time was Mr. Trujillo
asked by the arresting officer who owned the jacket that Mr.
Trujillo was wearing. Further, MR. Trujillo did tell the officer
that it was not his stuff in the jacket and "they didn't tell me".
(T. at 72). Mr. Trujillo's explanation of having money in the
pockets is reasonable in light of his stating he was going to get
beer and a collection was taken from the people at he party and the

money collected was given to him to get the beer. (T. at 23-25).

CONCLUSION

Based on the above discussion, the Appellant respectfully asks
this Court to overturn the verdict.

Counsel submits this brief pursuant to State v. Clayton, 639

P.2d 168 (Utah 1981) and Anders v. California, 386 U.S. 738, 87 S.

Ct. 1396, 18 L.Ed. 24 493 (1967).

Respectfully submitted this 18th day of June, 1993.

William J. Albright
Attorney for Defendant/Appellant

CERTIFICATE OF MAILING

I hereby certify that I have thoroughly reviewed the file and
have read the transcripts, researched applicable areas of law and
that I have raised the points/issues requested by the Appellant in
this brief and that on the 18th day of June, 1993, I mailed,
postage prepaid, a true and correct copy of the above brief and a
copy of the transcript to Inmate Joey Trujillo, P.0 Box 250,
Draper, Utah 84020.
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58-37-7

(c) (i) No controlled substance may be dis-
pensed without the written prescription of a
practitioner, if the written prescription is re-
quired by the federal Controlled Substances
Act.

(ii) That written prescription shall be
made in accordance with Subsection (7)(a)
and in conformity with Subsection (7)(d).

(iii) In emergency situations, as defined
by department rule, controlled substances
may be dispensed upon oral prescription of a
practitioner, if reduced promptly to writing
on forms designated by the department and
filed by the pharmacy.

(iv) Prescriptions reduced to writing by a
pharmacist shall be in conformity with Sub-
section (7)(d).

(d) Except for emergency situations desig-
nated by the department, no person may issue,
fill, compound, or dispense a prescription for a
controlled substance unless the prescription is
signed in ink or indelible pencil by the prescriber
and contains the following information:

(i) the name, address, and registry num-
ber of the prescriber;

(ii) the name. address. and age of the per-
son to whom or for whom the prescription is
issued;

(iii) the date of issuance of the prescrip-
tion:; and

(iv) the name, quantity, and specific direc-
tions for use by the ultimate user of the con-
trolled substance.

(e) No prescription may be written, issued,
filled, or dispensed for a Schedule I controlled
substance.

() Except when administered directly to an ul-
timate user by a licensed practitioner, controlled
substances are subject to the following restric-
tions:

(i) A prescription for a Schedule II sub-
stance may be refilled only upon the written
prescription of an authorized practitioner,
and no prescription for a Schedule II con-
trolled substance may be filled in a quantity
to exceed a one-month’s supply, as directed
on the daily dosage rate of the prescriptions.

(ii) A Schedule III or IV controlled sub-
stance may not be refilled more than six
months after the date of its original issuance
or be refilled more than five times after the
date of the prescription unless renewed by
the practitioner.

(iii) All other controlled substances in
Schedule V may be refilled as the pre-
scriber’s prescription directs, but they may
not be refilled one year after the date the
prescription was issued unless renewed by
the practitioner.

(iv) Any prescription for a Schedule II, III,
and IV substance that is not presented to a
pharmacist for dispensing by a pharmacist,
or, if an oral prescription, that is not ob-
tained within ten days of the date the pre-
scription was written or authorized, may not
be filled or dispensed.

(g) An order for a controlled substance in
Schedules II through V for use by an inpatient or
an outpatient of a licensed hospital is exempt
from all requirements of Subsection (7) if the or-
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(i) authorized by the physician treating
the patient and designates the quantity or-
dered;

(ii) entered upon the record of the patient,
the record is signed by the prescriber affirm-
ing his authorization of the order within 48
hours after filling or administering the or-
der, and the patient’s record reflects the
quantity actually administered; and

(iii) filled and dispensed by a pharmacist
practicing his profession within the physical
structure of the hospital, or the order is
taken from a supply lawfully maintained by
the hospital and the amount taken from the
supply is administered directly to the patient
authorized to receive it.

(8) No information communicated to any licensed
practitioner in an attempt to unlawfully procure, or
to procure the administration of, a controlled sub-
stance is considered to be a privileged communica-
tion. 1991

58-37-7. Labeling and packaging controlled
substance.

(1) No person licensed pursuant to this act shall
distribute a controlled substance unless it is pack-
aged and labeled in compliance with the require-
ments of § 305 of the Federal Comprehensive Drug
Abuse Prevention and Control Act of 1970.

(2) No person except a pharmacist for the purpose
of filling a prescription shall alter, deface, or remove
any label affixed by the manufacturer.

(3) Whenever a pharmacist sells or dispenses any
controlled substance on a prescription issued by a
practitioner, he shall affix to the container in which
the substance is sold or dispensed a label showing his
own name, address, and registry number, or the
name, address, and registry number of the pharma-
cist or pharmacy owner for whom he is lawfully act-
ing; the prescription number, the name of the patient,
or if the patient is an animal, the name of the owner
of the animal and the species of the animal; the name
of the practitioner by whom the prescription was
written; any directions stated on the prescription and
any directions required by rules and regulations pro-
muigated by the department.

No person shall alter the face or remove any label
so long as any of the original contents remain.

(4) An individual to whom or for whose use any
controlled substance has been prescribed. sold, or dis-
pensed by a practitioner and the owner of any animal
for which any substance has been prescribed, sold, or
dispensed by a veterinarian may lawfully possess it
only in the container in which it was delivered to him
by the person selling or dispensing it. 1986

58-37-8. Prohibited acts — Penalties.
(1) Prohibited acts A — Penalties:

(a) Except as authorized by this chapter, it is
unlawful for any person to knowingly and inten-
tionally:

(i) produce, manufacture, or dispense, or
to possess with intent to produce, manufac-
ture, or dispense, a controlled or counterfeit
substance;

(ii) distribute a controlled or counterfeit
substance, or to agree, consent, offer, or ar-
range to distribute a controlled or counter-
feit substance;

(iii) possess a controlled substance in the
course of his business as a sales representa-
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stances listed in Schedules II through V ex-
cept that he may possess such controlled sub-
stances when they are prescribed to him by a
licensed practitioner; or

(iv) possess a controlled or counterfeit sub-
stance with intent to distribute.

(b) Any person convicted of violating Subsec-
tion (1)a) with respect to:

(i) a substance classified in Schedule I or
II is guilty of a second degree felony and
upon a second or subsequent conviction of
Subsection (1)(a) is guilty of a first degree
felony;

(ii) a substance classified in Schedule III
or IV, or marijuana, is guilty of a third de-
gree felony, and upon a second or subsequent
conviction punishable under this subsection
is guilty of a second degree felony; or

(1ii) a substance classified in Schedule V is
guilty of a class A misdemeanor and upon a
second or subsequent conviction punishable
under this subsection is guilty of a third de-
gree felony.

(2) Prohibited acts B — Penalties:
(a) It is unlawful:

(i) for any person knowingly and inten-
tionally to possess or use a controiled sub-
stance, unless it was obtained under a valid
prescription or order, directly from a practi-
tioner while acting in the course of his pro-
fessional practice, or as otherwise authorized
by this subsection;

(ii) for any owner, tenant, licensee, or per-
son in control of any building, room. tene-
ment, vehicle, boat, aircraft, or other place
knowingly and intentionally to permit them
to be occupied by persons unlawtully possess-
ing, using, or distributing controlled sub-
stances in any of those locations:

(iii) for any person knowingly and inten-
tionally to be present where controlled sub-
stances are being used or possessed in viola-
tion of this chapter and the use or possession
is open. obvious, apparent. and not concealed
from those present: however, a person may
not be convicted under this subsection if the
evidence shows that he did not use the sub-
stance himself or advise, encourage. or assist
anyone else to do so: any incidence of prior
uniawtul use of controlled substances by the
defendant may be admitted to rebut :his de-
fense:

(iv) for any person knowingly and inten-
tionally to possess an altered or forged pre-
scription or written order for a controiled
substance:

(v) for a practitioner licensed under this
chapter knowingly and intentionally to pre-
scribe. administer, or dispense a controlled
substance to a juvenile, without first obtain-
ing the consent required in Section 78-14-5
of a parent. guardian, or person standing in
loco parentis of the juvenile except in cases
of an emergency; for purposes of this subsec-
tion. a juvenile means a “child” as defined in
Section 78-3a-2. and “emergency” means any
physical condition requiring the administra-
tion of a controlled substance for immediate
relief of pain or sutfering;

(viy for a practitioner licensed under this
chapter knowingly and intentionally to pre-
scribe or administer dosages of a controlled

OCCUPATIONS AND PROFESSIONS 58-37-8

substance in excess of medically recognize
quantities necessary to treat the ailment,
malady, or condition of the ultimate user; or

(vil) for any person to prescribe, adminis-
ter, or dispense any controlled substance to
another person knowing that the other per-
son is using a false name, address, or other
personal information for the purpose of se-
curing the same.

(b) Any person convicted of violating Subsec-
tion (2)(a)i) with respect to:

(i) marijuana, if the amount is 100 pounds
or more, is guilty of a second degree felony;

(i) a substance classified in Schedule I or
II, or marijuana, if the amount is more than
16 ounces, but less than 100 pounds, is guilty
of a third degree felony; or

(iil) marijuana, if the marijuana is not in
the form of an extracted resin from any part
of the plant, and the amount is more than
one ounce but less than 16 ounces, is guilty
of a class A misdemeanor.

(¢) Any person convicted of violating Subsec-
tion (2)(a)(i) while inside the exterior boundaries
of property occupied by any correctional facility
as defined in Section 64-13-1 or any public jail or
other place of confinement shall be sentenced to a
penalty one degree greater than provided in Sub-
section (2)(b).

d) Upon a second or subsequent conviction of
possession of any controlled substance by a per-
son previously convicted under Subsection (2)(b)
that person shall be sentenced to a one degrec
greater penalty than provided in this subsection.

ie) Any person who violates Subsection
(2)(a)i) with respect to all other controlled sub-
stances not included in Subsection (2)(b)1i), (ii),
or tiii), including less than one ounce of mari-
juana. is guilty of a class B misdemeanor. Upon a
second conviction for possession of a controlled
substance as provided in this subsection, the per-
son is guilty ot a class A misdemeanor, and upon
a third or subsequent conviction he is guilty of a
third degree felony.

f) Any person convicted of violating Subsec-
tions (2)(a)ii) through (2)a)(vii) is:

1) on a first conviction, guilty of a class B
misdemeanor:

(i) on a second conviction, guilty of a class
A misdemeanor; and

(iii) on a third or subsequent conviction,
guilty of a third degree felony.

(3) Prohibited acts C — Penalties:

ia) It is unlawful for any person:

(i) who is subject to this chapter to distrib-
ute or dispense a controlled substance in vio-
lation of this chapter;

(ii) who is a licensee to manufacture, dis-
tribute, or dispense a controlled substance to
another licensee or other authorized person
not authorized by his license:

(iii) to omit. remove, alter, or obliterate a
symbol required by this chapter or by a rule
issued under this chapter;

tiv) to refuse or fail to make, keep, or fur-
nish any record. notification. order form,
statement, invoice, or information required
under this chapter; or

(v) to refuse entry into any premises for
inspection as authorized by this chapter.

'b) Any person convicted of violating Subsec-
tion (3)(a) shall be punished by a civil penalty c*
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IN THE DISTRICT COURT OF DAVIS COUNTY, STATE OF UTAH"
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STATE OF UTAH, ) RY
Plaintiff, ) SENTENCE O0fPUTYnifax ——
vs. ) ) Criminal No.9qQ170 04,3
“Joey ¢ @Ho .
Defendant. )

T[PERY

Sob.

Charge No. 1&55.@&@&&&0.&&&& (felony), (degreejﬁl"__)

1sdemeanor), (class ) .

(Prison) Sentence: The Defendant is sentenced to
the Utah State Prison for an indeterminate term of

0-5 years, fined $ , plus a surcharge
of S , ordered to pay restitution in the
amount of $ to , a

drug assessment fee of $ , and a public

defender fee of $ .
(Jail) Sentence: The Defendant is sentenced to the

Davis County Jail for a term of (days)
(months) (year), fined $ , Plus a surcharge of
S , ordered to pay restitution in the amount
of $ to , a drug

assessment fee of $ and a public defender fee

of $

The following spe01al conditions are ordered:

a. The (prison) (jail) term is stayed on
satisfactory completion of probation.
(years) (months)

b. The defendant is ordered to spend
(days) (months) (year) in the Davis County Jail.
c. All but $______ of the fine is suspended
on satisfactory completion of probation.
d. The defendant is ordered to spend

(days) (months) (as long as required) in
halfway house or drug

treatment house.

Charge No. 2 , (felony), (degree )
(misdemeanor), (class )

(Prison) Sentence: The Defendant is sentenced to
the Utah State Prison for an indeterminate term of

years, fined $ , plus a surcharge
of $ , ordered to pay restitution in the
amount of $ to , a
drug assessment fee of $ , and a public

defender fee of $

00171025



(Jail) Sentence: The Defendant is sentenced to the

Davis County Jail for a term of (days)
(months) (year), fined $ , bPlus a surcharge of
S , ordered to pay restitution in the amount
of $ to , a drug
assessment fee of $ and a public defender fee
of $ .
The following special conditions are ordered:

a. The (prison) (jail) term is stayed on

satisfactory completion of probation.
(years) (months)

b. The defendant is ordered to spend
(days) (months) (year) in the Davis County Jail.
c. All but $ of the fine is suspended

on satisfactory completion of probation.
d. The defendant is ordered to spend

(days) (months) (as long as required) in
halfway house or drug

treatment house.
Defendant placed on probation on the following terms
and conditions:

a. Fine is to be paid through the Clerk of the
Court.
b. Restitution is to be paid through the Clerk

of the Court.
c. No violations of law.
d. No consumption of alcohol/alcoholic beverages.
e No use or possession of controlled substances.
f Submit to search of person, premises or
vehicles and seizure of any evidence without
a search warrant at the request of a
probation officer or police officer.
g Submit to body fluids testing upon request.
h No association with known drug users.
1. No association with (co-defendants) (victims).
J. Enter and complete mental health counseling.
k
1

Drug and/or alcohol evaluation and followup.
Enter and complete alcohol and drug treatment

program.
m. Maintain full time employment.
n. Become involved in an educational/vocational
training program.
0. (Other)
The Defendant is ordered to pay $ to the

Clerk of the Court on or before the first Tuesday of
each month beginning in the month of
1992, or appear in court on the first Tuesday of any

month at 9:00 A. M. when a payment is due and not paid.

T DN DN ey

JUDGE

00171096



CERTIFICATE OF MAILING

I, William Albright, hereby certify that I mailed two true and
correct copies of the foregoing brief of Appellant, Joey Trujillo,
to the following: Criminal Appeals Division, Utah Attorney General,
236 State Capitol, Salt Lake City, Utah 84145.

Dated this 18th day of June, 1993.




	Brigham Young University Law School
	BYU Law Digital Commons
	1993

	Utah v. Joey Trujillo : Brief of Appellant
	Utah Court of Appeals
	Recommended Citation


	tmp.1530074527.pdf.OimpZ

