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IN THE SUPREME COURT
OF THE STATE OF UTAH

GREGORY JAMES WOODHOUSE,
By and Through ITis Guardian Ad
Litem GLEN W. WOODHOUSE, )
and GLEN W, WOODIHOUSE,

Plaintiffs and Appellants, Case

No. 10810

— VN, —

NORMA JOHNSON,
Detendant and Respondent.

Respondent’s Brief on Appeal

STATEMENT OF THE KIND OF CASE

As was stated by the appellants herein, this is an
action to recover damages for personal injuries to a
minor child.

DISPOSITION IN THE LOWER COURT

The case was tried to a jury who found no negli-
genee on the part of defendant, and rendered a verdiet

of 1o cause of action,



RELIEEF SOUGHT ON APPEHAL

Defendant and respondent sceeks that the jury ver
diet be sustained and the judement on said verdio

affirmed.
STATEMENT OF FACTS

Defeudant dexires to add the following to the appel

lauts statement ot taets:

On Jnne 11, 1967, detfendant Mrs. Norma Johnsoy
was registering her children for summer sehool. While
at the school, she met a triend, Mrs. Una Jordan, and
offered hier a ride home (R-214). Mrs. Jordan accepted
the ride, aud when they arrived at the Jordan residence,
Mrs, Jolmson drove her ear mto the driveway (R-2161
Mre<. Johnson was paving attention to hey driving
(R-215Y, and there were no children o the arvea at the

time <he drove mto the Jordan drivewayv (R-216).

While the car was in the driveway, Mrs, Johnson
and Mrs, Jordan sat chatting tor approximately five
minutes (R-217). During this time the motor was on,
the windows werve up, and the air conditioning was on
(R-216). Then Mrs, Jordan got ont of the car and pro-

ceeded toward the house (R-217).

After Mrs. Jordan left the car, Mrs. Johnzon then
looked to both sides and looked over her bhack shoulder
and proceeded to slowly back her car out of the drive-
way (R-218) 220, 229). She had proceeded about four
feet when she heard a faint ery (R-219). She then pulled

her car forward approximately the same distance she

)
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had backed, ot ont, and discovered that she had run over
e S-vear-old Woodhouse child (R-230, 231).

Mors Jordan testified that when she ot out of the
car to o in the house, she looked toward the reav of the
car and =aw no children (R-274); further, that had the
ehild bheen standing behind the car, she would have seen
bim (R-274). Anita Brown, a 15-yvear-old girl who was
halivsittine for a neighbor immediately next door to the
Jordan residence, testified that she walked out of the
“ront door just hetore the Jolmson vehiele was starting
to beek up (R-341), and she <aw the Woodhouse child
nnder the car as evidenced by his feet with brown Keds
<tickinz ont from the back (R-342. 343).

[t was apparent from the evidence that the Wood-
honse child had been left unattended and had erawled
unnoticed under the car while Mrs, Johnsou and -Mrs.

Jordan were sitting in the car talking.

ARGUMENT
POINT L
THE TRIAL COURT COMMITTED NO ER-
ROR IN GIVING AN INSTRUCTION ON
UNAVOIDABLE ACCIDENT.

Jury Inztruction No, 18 relating to an unavoidable
aceident i taken verbatim from Jury Instruction Forms
for TP AIT (TIFU) 16.1 and 16.6. This form of instrue-
tion has had the general approval of the Utah State Bar,

and hax been in general nse throunghout the trial courts
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of this state sinee the time of the publication of JIFU
m 195H7.

At 60 ALR.2d 12 appears an extensive annotatioy
dealing with the subjeet of nnavoidable aceident instrye
tions. The following statement from page 24 of the
annotation summarizes the rule adopted by a majority
ot the courts:

*In most Jurisdictions i whieh the question has
arisen, an ‘‘aceident’” instruetion (that is, one
<tating the non-hability of the defendant i cas
the oceurrence was an ““aceident,”™ a “‘mere acel.
dent,”” an “unavoidable accident.”” or other like
instruction emploving the word **acetdent™”) may
correctly he given in a motor vehiele case ap.
propriate nnder the local deceisions i its facts and
civenmstances as discelosed by the evidenee.™

The Utah court in the case of Porter v. Price, 11
Utah 2d 80, 355 P.2d 66, has clearly recognized the pro-
pricty of an unavoidable acceident instruction. The Porter
case distinguishes the California case of Butigan v. Yol
low Cal Company, 320 P.2d 500, relied upon by appel-
lant=, and holds that where the evidence is susceptible of
being =0 interpreted that an aceident occurred withow
neghgence on the part of the defendant, and where @
party requests the unavoidable aceident instruction, the
trial court commits no error in giving such instruetion
See also Nelson v. Lott, 81 TUtal 265, 17 P2.2d 272, holding
that there is no prejudicial error in giving of an unavoid-

able aceident imstruction,

Plaintiffs under Point 1T of their brief make general
statements to the etfeet that the evidence does not justify



an unavoidable accident instruction, yet nowhere do thev
~how any substantial evidence of negligence. They claim
that the facts of the case must support the instruction,
vet they make no attempt to show what facts in this case
would preclude the instroction.  If there were ever a
case where the evidence is susceptible of being inter-
preted to show no negligenee on the part of a defendant
and thus justifv the giving of an instruetion on unavoid-
able aceident, 1t would «eem that the instant case is that
case. Unlesx plamtitfs contend that Mrs. Johnson had a
duty betore hacking out of the driveway of getting out
of her car, walking around it, and looking under it when
there was nothing to put her on notice or hring to her
attention anv daneer, 1t is difficult to see how her actions
couldd in any way be considered unreasonable.  While
<uch extraordinary eaution mayv bhe commendable, de-
feudant is unaware of any authority whatsoever which
would require it as a general standard of conduet. There
i= nothing in this record to show that Mrs. Johnson did
anvthing that a reasonable prindent person would not
have done, or tailed to do anvthing that a reasonable
mudent person would have done. Under such ecircum-
~tances, the giving of an unavoidable accident instruction

Was proper.
POINT 11

THE TRIAL COURT COMMITTED NO ER-
ROR IN FAILING TO GIVE PLAINTIFFS’
INSTRUCTIONS RELATING TO A SECOND
INJURY.

In this ease it was impossible to determine whether

d wheel of defendant’s veliele passed over the Wood-



house child once, twice, or not at all, in that the {in
merely seraped the child’s head. Tn any event, wher
the jury found no negligence at all on the part of .
fendant, it would seem to he somewhat immaterial
whether the ehild’s injuries were sustained by reason,

of the hackward or forward motion of the car.

The jury in this case was fnlly instrueted on all of
the mecessary concepts and prineiples of negligence,
There were hoth general negligcence imstructions and <pe
cific mstrinetions covering the specifie acts of negheenee
as claimed by the plaintitts. When considered as a whole,
the instructions as given fairly and adegnately presented
to the jury all of the issnes tor determination. This count
Las held time and time again that instroctions must he
cot<iderod altogether and viewed with tolerance and nn-
derstandinge to see whether the basie issues were tanrly
and mtelligently presented for determination, and it tha
purpose ix accomplizhed, that is all that 1< necessary, and
no verdiet should he nullitied for mimor errors or imeot
sistencies in the instruetions. Hewwood v D, & R (0. Rail.
road Company, 6 Utah 24 155, 307 1.2d 1045,

Plaintitffs have had a tull opportunity to presem
their evidence and theiv contentions to the conrt and jury,
and have hud a faiv trial upon all of the issnes. The trial
Judee further considered all of plaintiff's c¢laimed con-
tentions of crror on a motion tor new trial and found no
merit to the same. Al presumptions now stand in favor
of the validity of the verdiet and judgment, and said
Jjudgment should he allowed to stand. Wardell v, Jor-
man, 18 Utal 2d 359, 423 P.2d 425,
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CONCLUSION

Based upon all ot the above and upon the complete
record of proceedings i this case, defendant respectfully
<ubmits that the verdiet of the jury and the judgment of
the lower conrt he athrmed.  Further, there 1s no need to
make any advisory rulimgs with respeet to a father’s
rielit to recover for the loss of future services of a minor,
as vequested under Point TIT of Appellants® brief, inas-

much as plaintitts in no event are entitled to a new trial.

Respecttully submitted,

TIHOMAS, ARMSTRONG, RAWLINGS,
WEST & SCITAERRER
NreinL D, SCHAERRER
1300 Walker Bauk Building
Salt Lake City, Utal ‘
Attorneys for Defendant
and Respondent
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