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IN THE SUPREME COURT

of the

STATE OF UTAH

GREGORY JAMIES WOODHOUN, In
and  through his guardian  ad  liten,
GLEN W, WOODHOUSE, and GLISN
W, WOODHOUSE, Case No
Planutirt< awd Appllant s, AR A0
10810

V.

NORMA JOHNSON,

Detevdant and Respondent.

BRIKEIN SUPPORT OF PETITION

STATEMENT OF 1FACTS

On January 15019650 this Court issued its decision
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sustaining the propriety of the lower court’s giving of
imstructon No. 18 (R. 90), which wax a combined instrue
tion reading as follows:

“The law recogmzes unavoidable aceidents,
An unavoidable accident is one which ocenrs in
such a manner that it cannot justly be said to
have been proximately caused by neghgence s
those terms are herein defined. In the event a
party ix damaged by an unavoirdable aceident, he
has no rights to recover, since the law requires
that a person be injured by the fault or negligence
of another ax a prerequisite to any vight to recover
damages.

“The mere fact that an aceident happened i
not evidenee of negligence on anvone's part.”

without defining what event or oceurrence was elanmed
by the defendant- respondent to have heen unavoidable
or unforesceable. In addition, this Court sustained the
fower court’s failure to instruct the jury on one of appel-
lant’s theories of negligence, to wit: The jury could iind
that respondent was not negligent in the backing of her
automobile, but wax negligent i the forward operation
of the same after recciving warning ot a collision with
something or someone. From the majority of this (‘ourt's
ruling on the two principal points claimed by appellant
as error, and the failore of thix Court to remand this
caxe for a new trial with instruetions on these points.
and thercafter on Point T raised i appellant’s brief,
which point was not in the opinions of this Court, appel-

lant petitions for a rehearing.
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ARGUMENT

POINT 1

THE MAJORITY OF THE COURT MISCONSTRUED
THE NATURE OF UNAVOIDABLE ACCIDENT IN-
STRUCTION.

In the preparation of their briet and at the time
of the oral argument, appellants did not wish to leave
the nmpression with this Court that por s an instruction
on unavoidable aceident i never proper under the status
of the case law of this State and of the caxex in =ome

of the other states,

It ix coneeivable, under an appropriate fact situa-
ton, tor such an instroction to he proper, e, Porter v,
Price. supra. when a companion instruction defines the
fact situation elaimed to have heen an unavoidable or
nnforseen occeurrence, happening without warning and
totally ax the rexult of the actions ot another pitrsnn,
an act of God, or unwarned physical hreakdown. Sueh i
not the tact situation in this case. Issues existed, as
<hown 1 the majority opimion. wherein the jury was
mstriucted on the defendant’s duties of lookout, vehicular
control, pedestrian right of way, and backing trom priv-
ate drivewavs, evideneing a question of tact having been
present for the jury to determime whether defendant was
acting in a fashion obligatory ol a reasonable prudent
driver, however, at no time was the jury instructed, nor
did the majority of opinion determine, what claimed

nmnavaoidable oceurrence may have transpired. warranting
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the trial court’s giving of the instruction complained
of, and such consideration is absent trom the majority
opmion. Respondent’s hriet cites JIFU ax approval for
thix imstruction and ax authority tor the same. It iy
conceded that instruction No. 16,1 contained therein is
verbatim the portion complained of in instruction No.
18, however, what courts and lawvers may have believed
to have heen the law in 1957 does not necessarily hold
true indefinitely. JIFU does not hold for the proposi-
tion that 16.1 should be given as a companion instruction
to 16.6, nor does it hold that a jury should merely he told
such a defensc is available without a definitive instrue-
tion under the facts of the particular caxe. For the ma-
Jority of this Court to hold that an “unavoidable aceident
s one which oceurs in such a manner that it cannot justly
he said to have heen proximately cansed by negligenee

.7 leaves to conjecture under the facts of this case
which act, ov which occurrence, ov awhich imjury, under
what evidence was unavoidable, and therefore is prejudi-
cial to plaintiffs’ position as a juryv is permitted to
speculate on the entire episode ax being unavoidable when
plaintitffs are bound to prove specifie acts of neghigence,

i.e. lookout, right of wayv, duty of care in hacking, ete.

In cach instance in which thix Court has considered
the propriety of an unaveidable aceident instruction, pe-
titioner lierein cannot find where it has affinned the
aiving of a second instruction, commonly referred to as
a “no negligence” instruction, simultancously submitted
to the jurv. Further, petitioner can find no case in any

jmrisdietion warranting these dual instructions. The ap-
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parent rationale of courts considermye this problem wonld

he one of the following:

A, Defendant acted ax an ordinary pradent person
wottlld act under the circimstances and wax not negligent

proximately causing plaimtifts’ injuries; or

B. Defendant’s actions, which may have contributed
to plaintiff's injuries, were the acts of a reasonable pru-
dent person nnder the cireuinstances responding to an
unlorseen, unpredicted event happenimg without sufti-
cient forewarning, to which event a reazonable pradent
person would not have had an opportunity to have taken
evasive action to avoid injuring the plaintif't.

In the majority opinion, thix Court has not referred
to a =ingle event or occurrence whieh was unavoidable,
nor has this Court distinguished the mmstant fact situation
shlowmg causation of plaimmtift"s imjuries to be the result
of * ... any cause other than those eircumstances which
were under the control ol an ordinary prudent man .. .7
Butigaw v. Yollow Caly Co., 320 P.2d 500, at 505, 65 ALR
2d 1 as quoted i Porctey co Price, sapra, Utol page S2,
I Dortoratter discussing several portions of the [t
dan decision, this Court =aid, at page 830 in justifving
<ich an instraction under the epileptic it tvpe faet
sitnation ot Portor, vather than deciding ax California

did that it s an erroncous instruction as a matter of law:

“Nuch contusiont hetween the correetness of
such defenses) is not apparent i the instruetions
here™
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No dual instroction was given in this cise,

Appellants request this conrt (o reconsider s rey
sontig i support of the justification Tor giving dua

Imstructions as contained o the majority opiton.

POINT 11

THE COURT ERRED IN FAILING TO REVERSE
THE TRIAL COURT'S REFUSAL TO INSTRUCT ON
ALL THEORIES OF THE PLAINTIFFS CASE. TO
WIT: TWO INJURIES, THE LATTER O WIIICH
COULD BE CAUSED BY NEGLIGENCE WITHOUT
THE FIRST BEING SO CAUSED: "

The magority opimion eites Wobd o0 Sicon 102 Ural,
435132 P2d 14, and MeDaowald o0 Uion Pacitic Rail
road Co., 109 Utah 4930 167 P.2d 680, Yor the proposition
that a party ix entitled to have the jury instructed con
cerning their respecetive theories of a case when test
mony ix presented to support them. Without reqguested
mstruetions No. 10 and No. 14, which read:

Instruction No. 10

“Should vou determine the evidenee to be that
the minor child, Gregory Woodhonse, sustained
an injury which was cansed through no fault of
the defendant hut sustained a xecond injury which
was caused through some act of negligenee of
defendant, ax defined in these instruetions, then
vou =hould award only such damages for njuries
that the plaintiff may have sustained ax a result
of the sccond act. Tn the event there is not =uffi-
cient evidence before vou to enable yvou to appor-
tion between the damages sustained from the sev
eral injuries, then the defendant ix liable for the
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entire damages resulting from the ineident in
question.”

I[nstruction No. 14

“The law imposes a duty on drivers ol auto-
mobiles to act in conformanee with a degree of
care applicable to the eircumstances in which they
are located. I, in considering the evidence, vou
find that the detfendant was acting within this
standard when <he commenced to back her anto-
mobile from Mrx. Jordan's drivewayv, the law ree-
ognizes that a person may deviate from the exer-
cize of reaxonable prudence and may subxequently
become negheent from a later aet”

“Should vou find that the nnnor plaintiff
ustamed more than one injury from more than
one distingnishable aet, and vou determine that
a violation of the standard of care applicable to
the circumstances was present on one ocenrrence
but not on the other, then vou should assess dam-
ages resulting trom the neglhigent aet only. How-
ever, it vou cannot distinguish between the dam-
ages  resulting from  the negligent act or the
non-negligent act, then vou must assess all dam-
ages which the plaintifts have incurred, it any,
against the defendant, and plaintifts are entitled
to recetve compensation for their total loss.™

Plaintitfs" theory of two injuries was not presented.
Either or both injuries, depending on the jury’s finding
of Tault, conceivably conld have heen caunsed by defend-
ant’s negligence. The jury was not instrueted on this
point. The najority opinion invaded the provinee of the
Jury's prerocative to find ax a separate fact that respond-

ent did not aet as a reasonable and prudent person atter
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receiving o waraning ol colliding with an object. T
conclusion of full mstruction ol the jury by the trig
court ix not =upported im any degree, <inee the evidene
hefore the jury could =upport two distinet injuries. Th
cursory passing ol Point 11 n appellants™ hrief, witl
& one-sentence disposition, does not under any legal
tionale explain how a jury, without heing instructed i,
a trial judge, conld find =eparate acts of neghgene
causing separate and distinet imjuries and, thereafter.
without plaimntifts’ requestion instruetion No. 10, assess
damages.  As to the validity ol thix instruetion, see
Newbwry . Vogel 379 7.2d S11, Colorado (1963).

No evidenee was raised by respondent at the trial.
nor cited in respondent’s brief, warranting any conelu
sion by the majority of thix Court, other than that vouuy
Cregory Woodhouse was run over twice by respondent’s
car. The failure of this Court to reverse the tral court,
constitutes a fatlure to entitle plaintift” to have all of his
concepts of negligence placed hefore the jury for con-
sideration, which ervor by the caxes relied upon in th
majority opinion, ix sufficient grounds to entitle appel-
lants-petitioners to a rehearing and a reversal ol the

trial court with instructions for a new trial.

Appellants petition thisx court to grant a rehearing
in this case and to reverse its previous majority opinion.

and grant them a new trial.
Respeetfully submitted,

HHATCH & MeRALS
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