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STATEMENT OF JURISDICTION

The Utah Court of Appeals has appellate jurisdiction of this matter pursuant fo
Utah Code Ann., §§ 78-2-2(3)(e)(iii) and 78-2-2(4).

STATEMENT OF ISSUES - STANDARD OF REVIEW

Petitioner Mountain Top Leasing, LLC (“Mountain Top™) sets forth four issues
for this Court’s review and cites subsections (d) and (h) of Utah Code Ann., § 63-46b-
16(4) as the statutory standard of review. However, Mountain Top has failed to cite
the statutory provision specifically applicable to review of actions involving the Utah
School and Institutional Trust Lands Administration (“SITLA”). Utah Code Ann., §

53C-1-304 provides in its entirety:

Rules to ensure procedural due process -- Board review of director
action -- Judicial review

(1) The board shall make rules to ensure procedural due process
n the resolution of complaints concerning actions by the board, director,
and the administration.

(2) An aggrieved party to a final action by the director or the
administration may petition the board for administrative review of the
decision.

(3) (a) The board may appoint a qualified hearing examiner for
purposes of taking evidence and makine recommendations for board
action.

(b) T'he board shall consider the recommendations of the
examiner in making decisions.

(4) (a) The board shall uphold the decision of the director or the
administration unless it finds, by a preponderance of the evidence, that the
decision violated applicable law, policy, or rules.

(b) The board shall base its final actions on findings and
conclusions and shall inform the aggrieved party of its rieht to judicial
review.

(5) An aggrieved party to a final action by the board may obtain
judicial review of that action under Sections 63-46b-15 and 63-46b-16.




(emphasis added.)

Pursuant to this statute, Mountain Top petitioned SITLA’s Board of Trustees
(“Board of Trustees”) to review SITLA’s rejection of its applications. The Board of
Trustees is required to uphold the rejection of Mountain Top’s applications unless it
finds by a preponderance of the evidence that SITLA’s action violated applicable law,
policy or rules.

This Court’s review, therefore, is limited to review of the action of the Board of
Trustees. See Utah Code Ann., § 53C-1-304(5). In other words, the Court’s inquiry
under Utah Code Ann., § 63-46b-16, is limited to whether the Board of Trustees
properly followed its statutory mandate, such being to uphold SITLA’s decision unless
it finds, by a preponderance of the evidence, that the decision violated applicable law,
policy, or rules.

Mountain Top incorrectly casts this Court’s review herein as being under general
administrative procedures review. However, Utah Code Ann., § 63-46b-16(1) provides
that review of formal agency action is to be “[a]s provided by statute . . ..” As
provided by Utah Code Ann., § 53C-1-304(5), this Court’s review is limited to whether
the Board of Trustees properly followed its statutory mandate.

Given the limited review afforded under the applicable statute, there is a
legitimate question as to which issues Mountain Top has properly appealed. Mountain
Top cannot press an appeal herein based on whether SITLA could have taken some

other action. Mountain Top’s stated issues for review appear to question whether



SITLA could have accepted parts of its applications, whether SITLA could have
interpreted Mountain Top’s applications in some other way, or whether SITLA should
have allowed Mountain Top to correct the defects in its applications. However, this
Court may only reverse the Board of Trustees’ Order if the Court finds that the Board
of Trustees failed to comply with its statutory directive, such being to reverse SITLA’s
decision only if a preponderance of the evidence establishes that SITLA’s action
violated an applicable law, policy or rule.

Nevertheless, this appeal was taken following formal adjudicative proceedings
and Utah Code Ann., § 63-46b-16(4) governs this appeal. The relevant portions of
subsection (4) provide:

The appellate court shall grant relief only if, on the basis of the

agency’s record, it determines that a person seeking judicial review has
been substantially prejudiced by any of the following:

* 3k k

(h) the agency action is:

(1) contrary to a rule of the agency;

The appropriate standard of review is determined by the agency action
challenged. However, when a statute expressly or implicitly involves an agency’s
discretion, such as interpretation of SITLA’s policies, the appellate court will give
deference to the agency because it is “appropriate to grant the agency deference on the
basis of an explicit or implicit grant of discretion contained in the governing statute.”

Morton Int’l, Inc. v. Utah State Tax Comm’n, 814 P.2d 581, 588 (Utah 1991).




DETERMINATIVE LAW

Statutes Regulations
Utah Code Ann., § 53C-1-102 Utah Admin. Code, R850-3-500
Utah Code Ann., § 53C-1-304 Utah Admin. Code, R850-20-700
Utah Code Ann., § 53C-2-402 Utah Admin. Code, R850-20-900
Utah Code Ann., § 53C-2-403 Utah Admin. Code, R850-20-1200
Utah Code Ann., § 53C-2-407 Utah Admin. Code, R850-20-1800

Utah Code Ann., § 63-46b-16

See Addendum A.

STATEMENT OF THE CASE

Following the SITLA’s October 4, 2001 simultaneous lease auction, SITLA
determined that three lease applications filed by Mountain Top must be rejected. In
rejecting Mountain Top’s applications and returning the bonus, SITLA was well aware
that it would give back $87,110.16 in bonus it could easily keep. Mountain Top
petitioned SITLA’s Board of Trustees to conduct a formal adjudicative proceeding to
review SITLA’s action. Mr. John Harja was appointed to hear this matter on behalf of
the Board of Trustees. Following cross motions for summary judgment filed by
Mountain Top, SITLA, and respondent Billy Jim Palone (“Palone”), Mr. Harja

presented his findings to the Board of Trustees.



All five members of the Board of Trustees who considered this matter signed an
order upholding SITLA’s rejection of Mountain Top’s applications.! The Board of
Trustees was well aware that upholding SITLA’s rejection ensured the trust would
return $87,110.16 it could easily keep.

Mountain Top’s Petition for Review asks the Utah Court of Appeals to take a
third look at the rejected applications and, substituting its judgment for that of both
SITLA and the Board of Trustees, reverse their decisions. However, as noted above,

this Court’s review is limited.

STATEMENT OF FACTS

SITLA published its October 4, 2001 Lease Offering and designated 97 separate
leasing units to be offered for “Oil, Gas, and Hydrocarbon lease by simultaneous filing
.. ..7 R.1768. A copy of the October 4, 2001 Lease Offering (“Lease Offering”) is
attached as Addendum B. See R. 980-90.

The Lease Offering expressly required that each application “be accompanied by
two checks, one for the bid and one in the amount of $30.00 for the application fee (all
application fees are forfeited to the Trust Lands Administration).” R. 1768.

The Lease Offering further required:

The minimum bid will be $1.00 per acre or fractional part thereof
unless otherwise noted. The bid will be for the first year of the lease.

Each application must be submitted in a sealed envelope marked:
“Sealed bid for simultaneous filing on leasing Unit No. being

' SITLA’s Board of Trustees is comprised of seven members. One member abstained and another was
absent.



offered for Oil, Gas, and Hydrocarbon leasing. Bids to be opened at
10:00 a.m. Monday, October 29, 2001, at the School and Institutional
Trust Lands Administration Office, 675 East 500 South, Suite 500, Salt
Lake City, Utah 84102-2818.” No bid will be accepted unless it
includes all of the lands offered in a particular leasing unit. The bid
checks of unsuccessful applicants will be returned to the applicant.

R. 1768 (quotations in original).

The Lease Offering required the sealed envelopes to be filed at SITLA by 5:00
p.m., Friday, October 26, 2001. Prior to October 26, 2001, Mountain Top filed three
envelopes containing the applications at issue herein. R. 1768.

On October 29, 2001, the envelopes were opened. Mountain Top’s envelope
marked “Unit 70” and “Unit 86” contained one $30.00 application fee check, one
$35,476.98 bid check, and one application listing both Leasing Unit Nos. 70 and 86. R.
40 and 1768. Hereinafter, this application will be referred to as “Application No. 17.

Mountain Top’s envelope marked “Unit 75”7, “Unit 76” and “Unit 84” contained
one $30.00 application fee check, one $43,400.00 bid check and one application listing
Leasing Unit Nos. 75, 76 and 85 (not leasing unit no. 84, as indicated on the envelope).
R. 42, 993, and 1769. Hereinafter, this application will be referred to as “Application
No. 27.

Mountain Top’s envelope marked “Unit 877, “Unit 887, “Unit 89”, and “Unit
90” contained one $30.00 application fee check, one $68,686.88 bid check and one
application listing Leasing Unit Nos. 87, 88, 89, and 90. R. 44 and 1769. Hereinafter,

this application will be referred to as “Application No. 3”.



Application Nos. 1, 2 and 3 were signed by Walter A. Kelly, Jr., on behalf of
Mountain Top. R. 40, 42 and 44. Mountain Top’s bid checks submitted with
Application Nos. 1, 2, and 3 equaled a total of $147,563.86. R. 41, 43, and 45.
Although Mountain Top claims it applied for nine separate leases, it only filed three
application fee checks of $30.00 each. R. 41, 43, and 45.

Palone submitted applications for each of these nine leasing units (70, 75, 76,
85, 86, 87, 88, 89, and 90), by unit number, in separately marked envelopes. Each
envelope contained a $30.00 application fee and a separate bid check. Palone’s bid
checks offered a total of $60,453.70. R. 47-55, 1771-72. Palone’s applications will be
referred to as “Palone’s Applications.”

SITLA staff reviewed Mountain Top’s Application Nos. 1, 2 and 3, its rules,
and determined that each application was defective and must be rejected. SITLA’s
grounds for rejecting Mountain Top’s Application Nos. 1, 2, and 3 are set forth in that
letter dated November 15, 2001 (as corrected by that letter dated December 20, 2001).
R. 57-59, 79-80; see also R. 1772. Copies of these letters are attached as Addendum C.
Upon rejection of Mountain Top’s Application Nos. 1, 2 and 3, SITLA determined that
Palone’s Applications were the highest bids submitted in the manner required. R.
1772.

On or about November 29, 2001, Mountain Top filed its Appeal of Agency

Action & Petition for Adjudicative Proceeding. R. 10-65. Upon request of Palone, and



without objection by Mountain Top, the Board of Trustees ordered this matter to be
heard as a formal adjudicative proceeding. R. 83-88.

Following the close of discovery, each of Mountain Top, SITLA and Palone
filed for summary judgment. R. 919-1178. Oral argument was held on May 17, 2002.
R. 1767. On October 9, 2002, the Board of Trustees issued its Order upholding
SITLA’s rejection of Mountain Top’s Application Nos. 1, 2 and 3. R. 1767-1789. A
copy of the Board of Trustees’ Order is attached hereto as Addendum D.

SUMMARY OF ARGUMENT

Mountain Top failed to follow the clear instructions in the Lease Offering and
failed to properly complete and pay for its application forms. Rather than conceding its
own mistakes, Mountain Top has pursued this litigation in an attempt to push SITLA to
make a special exception for Mountain Top’s mistakes. Mountain Top’s arguments
have a common premise: SITLA can pick up a quick $87,110.16 if it will just let
Mountain Top fix the defects in the applications.

Mountain Top’s opening brief fails to present any policy or goal of SITLA that
will be promoted by accepting Mountain Top’s applications, except that in this specific
instance there is a quick economic benefit. Both SITLA and the Board of Trustees,
however, understand that their mandate 1s to maximize long-term trust revenue, rather
than seeking short-term gain. Both SITLA and the Board of Trustees stated their
considered determination that protecting the integrity and certainty of the lease offering

process, at the expense of this one-time gain, will best maximize trust revenues. It



should be beyond argument that as between the parties before the Court, SITLA and the
Board of Trustees are the parties most likely to act for the benefit of the trust.

Mountain Top variously argues broad constitutional mandates and parsed
grammatical analyses as grounds for reversing the Order. However, Mountain Top has
failed to show that the Board of Trustees overlooked SITLA’s violation of any
applicable law, policy or rule. Mountain Top’s appeal should be denied.

ARGUMENT

I. INTRODUCTION

Counsel for SITLA and the Board of Trustees will separately file a brief with
this Court, setting forth in detail the rules, statutes and case law that support the Order.
Palone joins in the brief filed on behalf of SITLA and the Board of Trustees and, to the
extent possible, will avoid duplicating their efforts. Palone intends to use this brief to
present to the Court the perspective of a participant in SITLA’s mineral leasing
program.

Throughout its opening brief, Mountain Top has attempted to characterize
Palone’s interest herein as something short of legitimate and to convince the Court that
Palone is to receive a “windfall” from the Order. Pet. Brief at 36. Quite simply, there
i1s no windfall to the highest responsible bidder who submits a bid in the manner
required. To the extent compliance with the instructions in the Lease Offering indicates
the ability to comply with SITLA’s other rules that govern oil and gas operations on

trust lands, Palone has passed and Mountain Top has failed.



Had Mountain Top reviewed the simple instructions on the face of the Lease
Offering, filled out an application form for each leasing unit, and submitted an
application fee for each application, an investment of 15 minutes, Mountain Top would
have been the highest responsible bidder who submitted a bid in the manner required—
and Mountain Top would have avoided what is now 16 months of litigation. However,
Mountain Top failed to follow the instructions on Lease Offering, failed to properly fill
out an application for each lease, and failed to pay an application fee for each lease.
Despite Mountain Top’s rash of failures, it accuses SITLA and the Board of Trustees of
breaching fiduciary duties and Palone of being nothing more than opportunistic.
Mountain Top has no one but itself to blame.

Mountain Top has cobbled together, or parsed, a laundry list of regulations in
the Utah Administrative Code in an attempt to implement, through this Court, its own
version of SITLA’s oil and gas leasing program, one that would resurrect its defective
applications. Mountain Top’s opening brief, however, fails to inform the Court that
SITLA is authorized to issue mineral leases under at least three distinct processes and
the regulations in the Utah Administrative Code may apply to more than just the
simultaneous offering at issue in this appeal. Subsections (1), (3) and (8) of Utah Code
Ann., § 53C-2-407 authorize SITLA to issue leases through, respectively, contractual
arrangements, simultaneous filing, and “in the order in which applications are filed”.
The process of issuing leases “in the order in which applications are filed” is commonly

known as “over the counter” leasing. An over the counter lease application is prepared
g



by an applicant who, by searching the records for unleased lands, selects available
lands, prepares an application (which creates the dimensions of the lease), and files it as
soon as possible to get it time stamped. The time stamp, in over the counter leasing, is
vitally important because such lands are leased “in the order in which applications are
filed”. Utah Code Ann., § 53C-2-407(8). With over the counter leasing, Utah
Administrative Code?, R850-20-1200 and R850-20-1800, serve to allow correction of
deficient applications, and partial or full rejection of applications. SITLA does not
currently issue leases over the counter.

Nevertheless, this case involves a simultaneous lease offering. The simple,
undeniable fact is that an applicant in a simultaneous lease offering does not have to
know the regulations in the Utah Administrative Code to be successful. That is because
SITLA staff review and comply with the applicable regulations in creating leasing units
to be offered, and the first page of the Lease Offering provides all the necessary
guidance. Mountain Top ran afoul of the rules when it chose to ignore the instructions
in the Lease Offering and do it its own way. For example, Palone paid nine non-
refundable application fees ($270.00) for the nine leases at issue, while Mountain Top
tried to get by with three ($90.00). A question presented in this appeal is whether an
applicant or SITLA gets to set and enforce the rules that govern SITLA’s oil and gas

leasing program.

? Hereinafter, citations to the Utah Administrative Code shall be by rule number.
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II. THE BOARD OF TRUSTEES’ ORDER MUST BE UPHELD BECAUSE
SITLA DID NOT VIOLATE ANY LAW, POLICY OR RULE IN REJECTING
MOUNTAIN TOP’S APPLICATIONS

A. SITLA Had The Authority To Reject Mountain Top’s Applications

The School and Institutional Trust Lands Management Act (“Act”), Utah Code
Ann., § 53C-1-101 et seq., grants broad discretion to the Board of Trustees and SITLA
to manage trust lands “in the most prudent and profitable manner possible . . .” (Utah
Code Ann., § 53C-1-102(2)(b)), “balancing . . . short and long-term interests so that
long-term benefits are not lost in an effort to maximize short-term gains.” Utah Code
Ann., § 53C-1-102(2)(c).

The Act authorizes mineral leasing, including by simultaneous and over the
counter filing. SITLA is given the authority to establish the rules and the form of lease
application. See Utah Code Ann., § § 53C-2-403(1) and 53C-2-402(1). With respect to
simultaneous filing, Utah Code Ann., § 53C-2-407(3)(c) provides: “Leases shall be
awarded to the highest responsible, qualified bidder, in terms of the bonus paid in
addition to the first year’s rental, who submitted a bid in the manner required.” The
Lease Offering and the lease application form provide that an application should be
filed for a lease, in the singular, and that a $30.00 application fee must be submitted
with each application. Mountain Top, however, filed three applications, claims they

were for nine leases, but paid only three application fees rather than nine. Thus,



Mountain Top failed to submit its application in the manner required and its

applications were rejected.

Furthermore, the mere filing of an application does not require SITLA to issue a

lease and SITLA may reject any application if doing so is in the best interest of the

trust.
(1) Until an executed . . . lease . . . is delivered or mailed to the
successful applicant, applications for the . . . use of trust lands or
resources shall not convey or vest the applicant with any rights or
interests.

(2) The Trust Lands Administration may reject any application prior to
execution if it determines that rejection is in the best interest of the trust.

R850-3-500(1) and (2).

Thus, SITLA had the authority to reject Mountain Top’s applications.

B. Mountain Top’s Application Nos. 1 and 2 Violate R850-20-700

Mountain Top’s Application Nos. 1 and 2 violate R850-20-700, which provides:
“A separate application is filed for each non-contiguous tract of land sought to be
leased, unless all of the tracts sought to be leased fall entirely within a single
township.” Application Nos. 1 and 2 violate R850-20-700 due to the inclusion of non-
contiguous lands in two townships, Townships 39 and 40 South.
C.  Mountain Top’s Application No. 3 Violates R850-20-900

The application form expressly states that it is for “an Oil, Gas and Hydrocarbon

lease”. Application No. 3 proposes a lease of almost 4,300 acres. Such a lease would

1R



violate R850-20-900, which limits the size of leases to no more than 2,560 acres or four

sections.

D. Mountain Top Is Not Entitled To Correct Its Applications Under
R850-20-1200

Mountain Top argues that it is entitled to correct its applications pursuant to

R850-20-1200, as interpreted by McKnight v State Land Board, 381 P.2d 726 (Utah

1963). Neither the rule nor the case entitle Mountain Top to alter or amend its rejected
applications.

R850-20-1200 allows SITLA to return deficient mineral lease applications for
correction, “. . . except in the case of simultaneous filing . . ..” By its express terms,
R850-20-1200 does not apply to Mountain Top’s Applications, which were filed in a
simultaneous filing.

In McKnight, the court upheld the State Land Board’s decision to allow an
applicant ten days to correct three deficiencies on his simultaneous filing application.
The deficiencies in the application were: 1) the applicant used an obsolete form; 2) the
obsolete form omitted a pledge to obey Utah’s oil and gas laws; and 3) the application
form bore an improper notarization.

The State Land Board (SITLA’s predecessor) granted a ten-day grace period for
the applicant to correct the deficiencies pursuant its “Rule 6.” The former “Rule 67,
now R850-20-1200, was edited, after the 1963 McKnight decision and before the

October 4, 2001 Lease Offering, to exclude applications filed in a simultaneous lease



offering. The first sentence of this rule now expressly excludes applications submitted
for simultaneous filing, which suggests the intent of the amendment was to change the
rule (and result) in McKnight in the instance of simultaneous filings.

Furthermore, it is important to note that McKnight did not direct the State Land
Board to allow correction of a deficient application, it merely affirmed the agency’s
discretion to do so. “[W]e do hold that an interpretation of an application still rests with

the Land Board, and if the original application would meet the legal requirements with

some amendment for clarification, it could so order and the applicant would retain his

standing as to priority.” Id. at 733 (emphasis added). Mountain Top’s Applications do
not need clarification, rather whole new applications would have to be filed. Thus,
neither R850-20-1200 nor McKnight entitles Mountain Top to be able to correct the

rejected applications.

CONCLUSION

The Court must uphold the Board of Trustees” Order and deny Mountain Top’s
appeal because SITLA’s rejection of Mountain Top’s Applications did not violate any

law, policy or rule. Palone requests the Court for an award of costs.

/1
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53C-1-102

History: C. 1953, 53C-1-101, enacted by L.
1994, ch. 294, § 6

Repeals and Reenactments. — Laws
1994, ch 294 § 6 repeals former § 53C 1 101

SCHOOL AND INSTITUTIONAL TRUST LANDS

as enacted by Laws 1993, ch 46, § 1, contain
ing the title of the act, and enacts the present
section effective July 1, 1994

NOTES TO DECISIONS

Purpose.

The purpose of this title 1s to show that school
trust lands are unique and that a trust exists
between the state as trustee and the public

53C-1-102. Purpose.

education system and the mstitutions desig
nated by the state enabling act as the benefi
cianes UMW, Dist No 22 v State, 6 F Supp
2d 1298 (D Utah 1998)

(1) (a) The purpose of this title 1s to establish an administration and board
to manage lands that Congress granted to the state for the support of
common schools and other beneficiary institutions, under the Utah En-

abling Act

(b) This grant was expressly accepted in the Utah Constitution, thereby
creating a compact between the federal and state governments which
mmposes upon the state a perpetual trust obhgation to which standard

trust principles are applied

(c) Title to these trust lands 1s vested in the state as trustee to be
administered for the financial support of the trust beneficiaries
(2) (a) The trust principles referred to in Subsection (1) impose fiduciary

duties upon the state, including a duty of undivided loyalty to, and a stnict
requirement to administer the trust corpus for the exclusive benefit of, the
trust beneficiaries

(b) As trustee, the state must manage the lands and revenues gener-
ated from the lands 1in the most prudent and profitable manner possible,
and not for any purpose 1inconsistent with the best interests of the trust
beneficiaries

(¢) The trustee must be concerned with both income for the current
beneficiaries and the preservation of trust assets for future beneficianes,
which requires a balancing of short and long term interests so that
long-term benefits are not lost 1n an effort to maximize short-term gains

(d) The beneficiares do not include other governmental 1nstitutions or
agencies, the public at large, or the general welfare of this state

(3) This title shall be liberally construed to enable the board of trustees, the

director, and the administration to faithfully fulfill the state’s obhgations to the

trust beneficianes

History: C 1953,53C-1-102, enacted by L.
1994, ch 294, 3§ 7.

Repeals and Reenactments. — Laws
1994, ch 294, § 7 repeals former § 53C 1 102,
as enacted by Laws 1993, ch 46, § 2, setting
out the purpose of the act, and enacts the

present section effective July 1, 1994
Cross-References — Education Ut
Const Art X
Land grants accepted Ut Const Art XX,
Sec 1
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ADMINISTRATION

53C-1-103

NOTES TO DECISIONS

ANALYSIS

Adverse possession.
Duty of trust.
Federal leases.
Lease of school land.

Adverse possession.

School lands cannot be acquired by adverse
possession against the state. Van Wagoner v.
Whitmore, 58 Utah 418, 199 P 670 (1921)
(decided under prior law).

Duty of trust.

Trust obligations take priority and must first
be met before consideration can be given to
multiple use-sustained yield principles. Na-
tional Parks & Conservation Ass’n v. Board of
State Lands, 869 P 2d 909 (Utah 1993) (decided
under prior law)

The Board of State Lands and Forestry did

53C-1-103. Definitions.
As used in this title:

not breach its trust duties by refusing to give
priority to the scenic, aesthetic, and recre-
ational values of a parcel of school trust land
over economic values when it approved a land
exchange. National Parks & Conservation
Ass’n v. Board of State Lands, 869 P2d 909
(Utah 1993) (decided under prior law).

Federal leases.

The state must recognize leases and the
extensions granted by federal law on mineral
school lands transferred to the state under the
federal Dawson Acts. Jacobson v. State Land
Bd., 12 Utah 2d 307, 366 P2d 70 (1961).

Lease of school land.

Terntorial legislature held to have had no
right to pass law giving to county court author-
ity to lease sections of land reserved by Umited
States for common school purposes. Burrows v.
Kimball, 11 Utah 149, 41 P. 719 (1885)

(1) “Administration” means the School and Institutional Trust Lands

Administration.

(2) “Board” or “board of trustees” means the School and Institutional

Trust Lands Board of Trustees.

(3) “Director” or “director of school and institutional trust lands” means
the chief executive officer of the School and Institutional Trust Lands

Administration.

(4) “Nominating committee” means the committee which nominates
candidates for positions and vacancies on the board.

(5) “Policies” means statements applying to the administration that
broadly prescribe a future course of action and guiding principles.

(6) “School and institutional trust lands” or “trust lands” means those
properties granted by the United States in the Utah Enabling Act to the
state in trust, and other lands transferred to the trust, which must be

managed for the benefit of:

(a) the state’s public education system; or
(b) the institutions of the state which are designated by the Utah
Enabling Act as beneficiaries of trust lands.

History: C. 1953, 53C-1-103, enacted by L.
1994, ch. 294, § 8.

Repeals and Reenactments. — Laws
1994, ch. 294, § 8 repeals former § 53C-1-103,

as enacted by Laws 1993, ch. 46, § 3, defining
terms used in this title, and enacts the present
section, effective July 1, 1994.
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ADMINISTRATION 53C-1-304

(1) respond in writing within a reasonable time to a request by the board
for responses to questions on policies and practices affecting the manage-
ment of the trust.

(2) Procedures and rules adopted by the Division of State Lands and
Forestry as they relate to trust lands prior to the effective date of this act
remain in effect until amended or repealed by the director.

(3) The administration shall be the named party in substitution of the
Division of State Lands and Forestry or its predecessor agencies, with respect
to all documents affecting trust lands from the effective date of this act.

(4) The director may:

(a) with the consent of the state risk manager and the board, manage
lands or interests in lands held by any other public or private party
pursuant to policies established by the board;

(b) sue or be sued as the director of school and institutional trust lands;

(¢) contract with other public agencies for personnel management
services;

(d) contract with any public or private entity to make improvements to
or upon trust lands and to carry out any of the responsibilities of the office,
so long as the contract requires strict adherence to trust management
principles, applicable law and regulation, and is subject to immediate
suspension or termination for cause; and

(e) with the approval of the board enter into joint ventures and other
business arrangements consistent with the purposes of the trust.

(5) Any application or bid required for the lease, permitting, or sale of lands
in a competitive process or any request for review pursuant to Section
53C-1-304 shall be considered filed or made on the date received by the
appropriate administrative office, whether transmitted by United States mail
or in any other manner.

History: C. 1953, 53C-1-303, enacted by L.
1994, ch. 294, § 15; 1995, ch. 299, § 15; 1997,
ch. 126, § 3.

Amendment Notes. — The 1997 amend-
ment, effective May 5, 1997, in Subsection
(1)(b) deleted “for day-to-day management” af-
ter “rules” and made a styhstic change and in

53C-1-304. Rules to ensure

Subsection (1)(b) added “by state law and board
policy.”

Compiler’s Notes. — The phrase “the effec-
tive date of this act,” in Subsection (2), refers to
L. 1994, ch. 294, which revised the laws regard-
g state lands and which became effective,
with a few exceptions, on July 1, 1994.

procedural due process —

Board review of director action — Judicial re-

view.

(1) The board shall make rules to ensure procedural due process in the
resolution of complaints concerning actions by the board, director, and the
administration.

(2) An aggrieved party to a final action by the director or the administration
may petition the board for administrative review of the decision.

(3) (a) The board may appoint a qualified hearing examiner for purposes of

taking evidence and making recommendations for board action.
(b) The board shall consider the recommendations of the examiner in

making decisions.

519



53C-1-305 SCHOOL AND INSTITUTIONAL TRUST LANDS

(4) (a) The board shall uphold the decision of the director or the admims-
tration unless 1t finds, by a preponderance of the evidence, that the
decision violated applicable law, policy, or rules

(b) The board shall base 1ts final actions on findings and conclusions
and shall inform the aggrieved party of its right to judicial review

(5) An aggneved party to a final action by the board may obtain judicial

review of that action under Sections 63-46b-15 and 63-46b-16

History. C. 1953, 53C-1-304, enacted by L.  (2) which provided that final action be taken
1994, ch. 294, § 16;1995, ch 299, § 16; 1997, based on findings supported by a record redes
ch.72,§ 1. 1ignating subsections accordingly, added Sub

Amendment Notes — The 1997 amend  section (4)(b), and made stylistic ch inges
ment, effective May 5, 1997, del~ted Subsection

53C-1-305. Attorney general to represent administration.

(1) The attorney general shall
(a) represent the board, director, or administration in any legal action

relating to trust lands except as otherwise provided 1n Subsection (3),
(b) review leases, contracts, and agreements submaitted for review prior
to execution, and
(c) undertake suits for the collection of royalties, rental, and other
damages in the name of the state

(2) The attorney general may institute actions against any party to enforce
this title or to protect the interests of the trust beneficianes

(3) The admiistration may, with the consent of the attorney general,
employ 1n house legal counsel to perform the duties of the attorney general
under Subsections (1) and (2)

(4) In those instances where the interests of the trust beneficiaries conflict
with those of state officers or executive department agencies for which the
attorney general acts as legal advisor under Utah Constitution Article VII,
Section 16, the board may, with the consent of the attorney general, employ
independent counsel to represent and protect t<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>