Brigham Young University Law School
BYU Law Digital Commons

Utah Court of Appeals Briefs

1992

Kendrick Brothers Construction Company; Inc. v
Clare T. Morse and Transamerica Equities, Inc. :

Brief of Appellee

Utah Court of Appeals

Follow this and additional works at: https://digitalcommons.law.byu.edu/byu cal
b Part of the Law Commons

Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, ]. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.

Marlon L. Bates; Scalley & Reading; Attorneys for Plaintiff and Appellee.

Wesley F. Sine; Attorney for Defendants/Appellants.

Recommended Citation

Brief of Appellee, Kendrick Brothers Construction Company v. Morse and Transamerica Equities, No. 920103 (Utah Court of Appeals,
1992).
https://digitalcommons.law.byu.edu/byu_cal/4020

This Brief of Appellee is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with

questions or feedback.


https://digitalcommons.law.byu.edu?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca1%2F4020&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_ca1?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca1%2F4020&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_ca1?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca1%2F4020&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/578?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca1%2F4020&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/byu_ca1/4020?utm_source=digitalcommons.law.byu.edu%2Fbyu_ca1%2F4020&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html

T ww ey Jr ArFrFEALS

B
UTAH RIEF
DCCUMENT
KFU

& erno 1 L0 [ OACA

MARLON L. BATES, #4794
SCALLEY & READING

Attorneys for Plaintiff

261 East 300 South, Suite 200
Salt Lake City, Utah 84111
Telephone: (801) 531-7870

IN THE COURT OF APPEALS

FOR THE STATE OF UTAH

KENDRICK BROTHERS CONSTRUCTION : BRIEF OF APPELLEE, KENDRICK
COMPANY, INC., BROTHERS CONSTRUCTION COMPANY,
INC.

Plaintiff and Appellee,

VSO :

CLARE T. MORSE and Case No. 920103-CA

TRANSAMERICA EQUITIES, INC., District Court No. 910900069CN
Defendants and Appellants. : Priority Classification 16

* % % *%

APPEAL FROM A JUDGMENT OF THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY
HONORABLE HOMER F. WILKINSON

* % % *
Wesley F. Sine Marlon L. Bates #4794
349 South 200 East, Suite 170 SCALLEY & READING
Salt Lake City, Utah 84111 261 East 300 South, Suite 200
Attorney for Defendants and Salt Lake City, Utah 84111
Appellants, Clare T. Morse and Telephone: (801) 531-7870
Transamerica Equities, Inc. Attorneys fox Plaintiff and

Appellee, Kendrick Brothers

Constructian CompFI II_rE D

APR 91332



MARLON L. BATES, #4794
SCALLEY & READING

Attorneys for Plaintiff

261 East 300 South, Suite 200
Salt Lake City, Utah 84111
Telephone: (801) 531-7870

IN THE COURT OF APPEALS

FOR THE STATE OF UTAH

KENDRICK BROTHERS CONSTRUCTION
COMPANY, INC.,

Plaintiff and Appellee,
vs.

CLARE T. MORSE and

TRANSAMERICA EQUITIES, INC.,

Defendants and Appellants.

BRIEF OF APPELLEE, KENDRICK
BROTHERS CONSTRUCTION COMPANY,
INC.

Case No. 920103-CA

District Court No. 910900069CN

Priority Classification 16

* % % %

APPEAL FROM A JUDGMENT OF THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY
HONORABLE HOMER F. WILKINSON

* % % *

Wesley F. Sine

349 South 200 East, Suite 170
Salt Lake City, Utah 84111
Attorney for Defendants and
Appellants, Clare T. Morse and
Transamerica Equities, Inc.

Marlon L. Bates #4794

SCALLEY & READING

261 East 300 South, Suite 200
Salt Lake City, Utah 84111
Telephone: (801) 531-7870
Attorneys for Plaintiff and
Appellee, Kendrick Brothers
Construction Company, Inc.



TABLE OF CONTENTS

TABLE OF CONTENTS . ¢ ¢ ¢ ¢ o o o o o o o o o o o o o
TABLE OF AUTHORITIES . . ¢ ¢ ¢ o ¢ o o o o o o o o o =
JURISDICTION OF APPELLATE COURT . . . ¢« ¢ ¢ o o o o o &
STATEMENT OF ISSUE PRESENTED AND STANDARD OF REVIEW . .
DETERMINATIVE STATUTES AND RULES . . . . . « ¢« &« « « &
STATEMENT OF THE CASE

A. Nature and Course of Proceedings . . . . . . .

B. Statement of Facts Relevant to Issue Presented
SUMMARY OF ARGUMENT . . ¢ ¢ o o o 2 o « o o o o o o o
ARGUMENT . . . ¢ ¢ ¢ ¢ ¢ o o o o o o o o o o o o o o «

CONCLUSION . . ¢ ¢ & ¢ 4 o o o o o o o o o o o o o o =

ii

page
page
page
page

page

page
page
page
page

page

ii

iii



TABLE OF AUTHORITIES

A. Cases:

Airkem Intermountain, Inc. v. Parker, 30 Utah 24 65, 513
P.2d 429, (1973) ceeeeercccaosnccanccscs ceecccseans . page 1,

Board of Education of Granite School District v. Cox,
14 Utah 24 385, P.2d 806, (1963) ...icceeeenn seess.. page 1

Gardiner and Gardiner Builders v. Swapp, 656 P.2d 429,

(UtAh 1982 ) .t iieeteeeeeesocssssssssssassscncnsssscs page 1,
Mayhew v. Standard Gilsonite Company, 14 Utah 24 52, 376

P.2d 951, (1962) .tccieeeeceeceecsccscccascanancsscs .. page 1
Russell v. Martell, 681 P.2d 1193, (Utah 1984) ......... page 1,

Warren v. Dixon Ranch Company, 123 Utah 416, 260
P.2d 741, (1953) ettt eeeeeececcssnosncnncns ceevcese page 9

Westinghouse Electric Supply Co. v. Paul W. Larsen
Contractor, Inc., 544 P.2d 876, (Utah 1975) ....... page 8

B. Statutes and Court Rules:

Utah Code Annotated § 78-2a-3(2)(j) (1953 as amended)... page 1

Rule 60(b)(1), Utah Rules of Civil Procedure ...... ..... page 1,

iii



JURISDICTION OF APPELLATE COURT

This Court has jurisdiction pursuant to Utah Code
Annotated §78-2(a)-3(2)(j) (1953 as amended) which grants
jurisdiction over cases transferred to this Court from the Utah

Supreme Court.

STATEMENT OF ISSUE PRESENTED AND STANDARD OF REVIEW

Did the trial court abuse its discretion in refusing to
set aside a default judgment which was entered after a lengthy
pattern of neglect by both the attorney and his clients? The trial
court is afforded broad discretion in ruling on a motion to set
aside a default judgment under Rule 60(b) of the Utah Rules of
Civil Procedure. Only where the appellate court finds a clear
abuse of this broad discretion should the trial court's decision be

reversed. Russell v. Martell, 681 P.2d 1193, 1194 (Utah 1984);

Gardiner and Gardiner Builders v. Swapp, 656 P.2d 429, 430 (Utah

1982); Board of Education of Granite School District v. Cox, 14

Utah 24 385, 386, 384 P.2d 806, 807 (1963); Mavhew v. Standard

Gilsonite Company, 14 Utah 2d 52, 53, 376 P.2d 951, 952 (1962);

Airkem Intermountain, Inc. v. Parker, 30 Utah 24 65, 67, 513 P.24

429, 431 (1973).



DETERMINATIVE STATUTES AND RULES

"Mistakes:; inadvertence; excusable neglect; newly
discovered evidence; fraud, etc. On motion and upon such terms as
are just, the court may in the furtherance of justice relieve a
party or his legal representative from a final judgment, order, or
proceeding for the following reasons: (1) mistake, inadvertence,
surprise, or excusable neglect; . . . The motion shall be made
within a reasonable time and for reasons (1), (2), (3), or (4), not
more than 3 months after the judgment, order, or proceeding was

entered or taken." Rule 60(b)(1l), Utah Rules of Civil Procedure.

STATEMENT OF THE CASE

A. Nature and Course of Proceedings: This is an appeal

taken from the trial court's order denying defendants' motion to
set aside a default judgment under Rule 60(b)(1l) of the Utah Rules
of Civil Procedure. On June 3, 1991, the trial court signed an
order striking defendants' answer and awarding default judgment in
favor of plaintiff. (See Order Striking Answer and Awarding
Default Judgment and Attorney's Fees, Addendum Exhibit "K".) On
August 23, 1991 defendant moved the court to set aside the default
judgment. (See Motion to Set Aside Default Judgment, Addendum
Exhibit "C".) On October 18, 1991, a hearing was held on

defendants' motion and the court determined that a clear and



inexcusable pattern of neglect by both the defendants and their
attorney did not merit the setting aside of the default judgment.
(See Reporter's Transcript of Hearing, Addendum Exhibit "J," pp.
10-11.)

B. Statement of Facts Relevant to Issue Presented:

1. On January 18, 1991, plaintiff's attorney sent
a Request for Production of Documents to Grant G. Orton, the
attorney for defendants. The mailing certificate indicates that
the document was properly mailed to the address which Mr. Orton
uses for his practice of law. The document was not returned by the
post office. (See Opposition to Motion to Set Aside Sanctions and
Judgment, Addendum Exhibit "G," p.2.)

2. On February 22, 1991, plaintiff's attorney
sent Mr. Orton a letter reminding him that the time to answer the
Request for Production of Documents had now passed and granting Mr.
Orton an extension of time until March 1, 1991 to respond to the
Request. Mr. Orton was duly advised that if he failed to respond
on or before March 1, 1991, a motion to compel would be brought and
sanctions would be requested. The letter was correctly mailed to
Mr. Orton's business address and was not returned by the post
office. (See Opposition to Motion to Set Aside Sanctions and

Judgment, Addendum Exhibit "G," p. 2.)



3. On March 5, 1991, plaintiff's attorney filed a
Motion to Compel Production of Documents and asked the Court to
award attorney's fees associated with bringing the motion because
of defendants' complete lack of response. This motion was also
duly mailed to defendants' counsel and was not returned by the post
office. (See Opposition to Motion to Set Aside Sanctions and
Judgment, Addendum Exhibit "G," p. 2.)

4. On April 1, 1991, plaintiff's attorney filed
with the Court and duly mailed to defendants' attorney a Notice to
Submit for Decision. This document was also not returned by the
post office. (See Opposition to Motion to Set Aside Sanctions and
Judgment, Addendum Exhibit "G," p. 3.)

5. On April 5, 1991, the Court granted plaintiff's
motion and ordered defendants to respond to the Request for
Production of Documents within fifteen (15) days of April 5, 1991.
The Court held in reserve the issue of awarding attorney's fees.
The Court's Minute Entry was duly mailed to defendants' attorney at
the same address to which plaintiff's attorney had been sending
correspondence. (See Opposition to Motion to Set Aside Sanctions
and Judgment, Addendum Exhibit "G," p. 3.)

6. On April 18, 1991, Mr. Orton telephoned
plaintiff's counsel to apologize for neglecting the matter. Mr.

Orton acknowledged that he received the Court's Minute Entry and



the previous documents but had been too busy to get with Mr. Morse.
Mr. Orton said that he told Mr. Morse about the Request for
Production of Documents but he did not think Mr. Morse had done
anything yet to assemble documents. Mr. Orton then requested
additional time and plaintiff's attorney denied the request,
reminding Mr. Orton that he had already been given three months to
respond. Finally, Mr. Orton said that he could not locate the
Request for Production of Documents and asked if plaintiff's
attorney would send him a new set. Plaintiff's attorney offered to
fax the document to Mr. Orton so that he could have it immediately.
As soon as the telephone conversation ended, plaintiff's counsel
faxed the Request for Production of Documents to Mr. Orton. (See
Opposition to Motion to Set Aside Sanctions and Judgment, Addendum
Exhibit "G," pp. 3-4.) (See also Affidavit of Marlon L. Bates,
Addendum Exhibit "H," pp. 2-3.)

7. On April 23, 1991, plaintiff's attorney filed
a Motion to Strike Answer, Enter Default Judgment and Award
Attorney's Fees because of defendants' failure to respond in any
manner within the time period ordered by the Court. A copy of this
motion was duly mailed to Mr. Orton and was not returned by the
post office. (See Opposition to Motion to Set Aside Sanctions and

Judgment, Addendum Exhibit "G," p. 4.)



8. On May 7, 1991, plaintiff's attorney filed a
Notice to Submit and duly mailed a copy to Mr. Orton. The mailing
was not returned by the post office. (See Opposition to Motion to
Set Aside Sanctions and Judgment, Addendum Exhibit "G," p. 4.)

9. On May 21, 1991, the Court prepared a Minute
Entry granting plaintiff's Motion to Strike Answer, Enter Default
Judgment and Award Attorney's Fees. Once again, the Court properly
sent a copy of the Minute Entry to Mr. Orton. (See Opposition to
Motion to Set Aside Sanctions and Judgment, Addendum Exhibit "G,"
p. 4.)

10. On May 30, 1991, plaintiff's attorney sent to
Mr. Orton a copy of the proposed Order Striking Answer and Awarding
Default Judgment and Attorney's Fees. (See Opposition to Motion to
Set Aside Sanctions and Judgment, Addendum Exhibit "G," p. 5.)

11. On June 3, 1991, the Court signed the proposed
order. (See Order Denying Motion to Set Aside Default, Addendum
Exhibit "K.")

12. On June 13, 1991, Clare Morse was personally
served by a constable with two Motions and Orders in Supplemental
Proceedings. One was served upon him in his capacity as the
registered agent of Transamerica Equities, Inc., and the second was
served upon him in his individual capacity. These motions fully

explained on their face that judgment had been entered against both



defendants in the amount of Fifty Thousand Two Hundred Thirty and
No/100 Dollars ($50,230.00). (See Addendum Exhibit "B.")

13. Clare Morse and Transamerica Equities, Inc. did
not show up at the hearing which was scheduled for June 30, 1991.
(See Opposition to Motion to Set Aside Sanctions and Judgment,
Addendum Exhibit "G," p. 13.)

14. On July 10, 1991, Clare Morse was personally
served by a constable for a second time with two Motions and Orders
in Supplemental Proceedings. (See Addendum Exhibit "B.")

15. Clare Morse and Transamerica Equities, Inc. did
not show up at the hearing which was scheduled for July 23, 1991.
(See Opposition to Motion to Set Aside Sanctions and Judgment,
Addendum Exhibit "G," p. 6.)

16. On August 6, 1991, Clare Morse was personally
served by a constable for a third time with two Orders to Show
Cause. (See Addendum Exhibit "B.")

17. On August 12, 1991, one day before the Order to
Show Cause hearing was scheduled, Clare Morse's new attorney,
Wesley Sine, telephoned plaintiff's attorney and notified
plaintiff's attorney that defendants had retained him to represent
both defendants and that he would be filing a motion to set aside
the default judgment. (See Opposition to Motion to Set Aside

Sanctions and Judgment, Addendum Exhibit "G," p. 6.)



18. On August 23, 1991, defendants' new attorney
filed a Motion to Set Aside Sanctions and Judgment. (See Motion to

Set Aside Sanctions and Judgment, Addendum Exhibit "C."

SUMMARY OF ARGUMENT

The +trial court carefully considered the merits of
defendants' Motion to Set Aside Sanctions and Judgment and properly
concluded that justice and equity would not be served by granting
the motion. The basis of this conclusion was that both defendants
and their attorney inexcusably neglected this case and several
court orders over a period of seven and one-half months.
Consequently, it would not be fair to reinstate the very litigation

that defendants willfully avoided for such a long period of time.

ARGUMENT
As a general rule, courts in Utah are inclined to grant
an applicant's motion to set aside a default judgment so that a
case may be adjudicated on its merits rather than on procedural

deficiencies. Westinghouse Electric Supply Co. v. Paul W. Larsen

Contractor, Inc., 544 P.2d 876, 879 (Utah 1975). But it is also

true that parties may 1lose their right to have their case
adjudicated on the merits if their conduct so warrants. 1Id. at

879; Cox, 384 P.2d at 807. When a trial court undertakes this



decision, it is dealing with equitable rather legal principles.

Warren v. Dixon Ranch Company, 123 Utah 416, 417, 260 P.2d 741, 742

(1953). Consequently, the court may "exercise wide judicial
discretion in weighing the factors of fairness and public
convenience, and this court on appeal will reverse the trial court
only where an abuse of this discretion is clearly shown." Id. at
742. The moving party has the burden of showing that he or she
used "due diligence" and was prevented from appearing by
circumstances over which he or she had no control. Airkem, 513
P.2d at 431. Warren, 260 P.2d at 742. Furthermore, a party cannot
hide behind the negligence of his or her attorney in attempting to
set aside a default judgment. Warren, 260 P.2d at 743. Gardiner,
656 P.2d at 430. The negligence of a party's attorney is
attributable to that party through principles of agency. Russell,
681 P.2d at 1195.

When the legal principles described above are applied to
the facts of this case, it is easy to understand why the trial
court refused to set aside the default judgment. 1In the present
case, both the defendants and their attorney demonstrated a
complete disregard for the judicial process over a long period of
time.

The defendants' attempt to create an image of their

original attorney as a patriotic soldier with mail problems who was



called to serve his county in the Kuwait War. (See Appellant
Brief, p.6.) Unfortunately, the facts reveal several
inconsistencies with this image. First, with respect to the
attorney's involvement in the Kuwait War, he states in his
affidavit that "During the months of January through May 1991, I
have had numerous military assignments outside the State of Utah.
. ." (See Affidavit of Grant G. Orton, Addendum Exhibit "F," p.2.)
This is the extent to which we are informed of the attorney's
military service during his period of neglect. The attorney does
not state that he was unable to practice law during this period of
time nor that he informed anyone of how his "numerous" assignments
would affect the cases he was handling. The unrefuted fact is that
defendants' attorney called plaintiff's attorney on April 18, 1991
(during the middle of the period of neglect) and apologized for
failing to respond to the discovery request and acknowledged that
he had received the trial court's minute entry granting plaintiff's
motion to compel production of discovery. Defendants' attorney
admitted that he had discussed the discovery with his clients but
doubted that anything had been done by the clients to respond.
Defendants' attorney further requested an extension of time because
he was only two days away from the deadline imposed by the Court
and this request was denied by plaintiff's attorney, who reminded

him that he had already been given three months to respond.

10



Finally, defendants' attorney requested a second copy of the
discovery request because he said he could not locate the original
copy and plaintiff's attorney immediately faxed him a second copy.
(See Affidavit of Marlon L. Bates, Addendum Exhibit "H," p.2.)
Defendants' attorney did not refute any portion of this affidavit.
Indeed, the above-referenced telephone conversation was objectively
verified for the trial court by the billing records of the
plaintiff's attorney which referenced this telephone conversation
in early May of 1991, several months before this telephone
conversation became an issue. (See "Exhibit C" to Affidavit of
Marlon L. Bates, Addendum Exhibit "H.")

Right in the middle of defendants' attorney's alleged
patriotic tour of military duty, he was practicing law in this very
matter and had knowledge that his failure to respond to discovery
would violate a court order compelling discovery. Notwithstanding
this knowledge, absolutely nothing was done to respond and
defendants' attorney took no action to withdraw from the case.

With respect to the alleged mail problems of defendants'
attorney, he states in his affidavit that the post office would
retain his mail during the times when his part-time secretary did
not pick it up. Then he claims that this did not happen while he
was on military assignments because when he checked with the post

office, there was no mail retained. (See Affidavit of Grant G.

11



Orton, Addendum Exhibit "F," p.2.) With nothing more than this for
an explanation of his mail problems, defendants' attorney denies he
received a copy of the Judgment nor the motions filed before the
Judgment was entered. (See Affidavit of Grant G. Orton, Addendum
Exhibit "F," pp. 1-2.) It is undisputed that at 1least nine
separate packages of documents were sent by plaintiff's attorney
and the Court to defendants' attorney at his mailing address as
contained on his pleadings from January through May of 1991. (See
Opposition to Motion to Set Aside Default Judgment, Addendum
Exhibit "G," p. 10.) It is also undisputed that none of these
mailings from plaintiff's attorney were ever returned by the post
office as undeliverable. (See Opposition to Motion to Set Aside
Default Judgment, Addendum Exhibit "G, " pp. 2-5.) Furthermore, the
magnitude of a mailing problem that completely prevented the
delivery of all nine packages of legal documents over a five month
period should have been serious enough to cause a prudent person to
become aware of the problem and solve it. But even if this
incredible story regarding the mail is accepted, defendants'
attorney's telephone conversation with the plaintiff's attorney on
April 18, 1991 establishes that defendants' attorney knew the
status of the case at that time and could reasonably have expected
that his total neglect of the court order to produce discovery

would only make matters worse.

12



In sum, the trial court was well within its broad
discretion to conclude that the neglect by defendants' counsel was
inexcusable. And under Utah law, the negligence of one's counsel
can be attributed to the client as previously explained on page 9.

Although the defendants' attorney's negligence can be
attributed to the defendants, the trial court had a much easier
decision to make because the defendants also neglected this matter
in an inexcusable manner. The affidavits of the Constables
establish that on June 13, 1991, July 10, 1991 and August 6, 1991,
Clare Morse was personally served with Orders in Supplemental
Proceedings and Orders to Show Cause. On these same three
occasions, Clare Morse was also served on behalf of Transamerica
Equities, Inc., of which he was and is the Vice-President. (See
Addendum Exhibit "B.") Both Clare Morse and Transamerica Equities,
Inc. willfully refused to comply with these orders to appear in
court to testify regarding assets. In fact, it was not until one
day before the third hearing was scheduled wherein a bench warrant
for the arrest of Clare Morse and Transamerica Equities, Inc. was
going to be issued that defendants' new counsel telephoned
plaintiff's counsel and informed him that he had been retained to
represent defendants to file a motion to set aside the default
judgment. (See Opposition to Motion to Set Aside Default Judgment,

Addendum Exhibit "G," p. 6.) Although Clare Morse claims that one

13



of the three services was made upon his daughter rather than him,
the constables' affidavits clearly show this was not the case. On

all three occasions, Clare Morse was personally served with his own

documents and with those on behalf of Transamerica Equities, Inc.
Although defendants now argue that Clare Morse was not the
registered agent of Transamerica Equities, Inc., they neglect to
tell the Court that Clare Morse was and is the Vice-President and
founder of the corporation. Consequently, both defendants had
actual knowledge of the judgment from at least June 13, 1991 until
the motion to set aside the judgment was filed on August 23, 1991.
During this period of time, defendants completely disregarded the
court's orders to appear in court. Notwithstanding this contempt
for the court's orders and the judicial process, defendants now
argue that the trial court abused its broad discretion by failing
to reinstate the litigation to the place it was seven and one-half
months before the neglect began. The trial court was properly
within its broad equitable powers when it found that the
defendants' willful violation of several court orders was too
serious to allow the court to reinstate the 1litigation under
equitable principles. (See Reporter's Transcript of Hearing,

Addendum Exhibit "J," p. 11.)

14



CONCLUSION

The actions of defendants and their original attorney
with respect to this 1litigation are reprehensible. They
demonstrated the worst type of disregard for the judicial system.
If trial courts award this type of serious and continuous abuse by
reinstating litigation, our judicial system will be without any
effective recourse to persuade lawyers and their clients to proceed
in good faith and those who do proceed in good faith will be
punished for their honorable efforts. The trial court wisely
reviewed all the evidence and properly concluded that justice and
equity would not be served by setting aside the default judgment.
This Court should conclude that the trial court did not clearly
abuse its broad discretion by affirming the decision of the trial

court.

Respectfully requested this 9th day of April, 1992.

Marlonh L. Bates
Attorney for Plaintiff and
Appellee

15



CERTIFICATE OF SERVICE

I hereby certify that on the 9th day of April, 1992 I
hand delivered a true and correct copy of the foregoing Brief of

Appellee to the following:

Wesley F. Sine

Attorney for Defendants

349 South 200 East, Suite 170
Salt Lake City, Utah 84111
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J. BRUCE READING, #2700
MARLON L. BATES, #4794
SCALLEY & READING

Attorneys for Plaintiff

261 East 300 South, Suite 200
Salt Lake City, Utah 84111
Telephone: (801) 531-7870

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY

STATE OF UTAH

KENDRICK BROTHERS CONSTRUCTION : ORDER STRIKING ANSWER AND
COMPANY, INC., AWARDING DEFAULT JUDGMENT
AND ATTORNEY'S FEES

Plaintiff, gl\&jssgaglc%
‘<>-—l.\—-ca \-CEE; \TY C:&/‘V\’\.
CLARE T. MORSE and Civil No.910900069CN
TRANSAMERICA EQUITIES, INC.,

vs.

os

Defendants. Judge Homer F. Wilkinson

Based upon Plaintiff's Motion to Strike Answer and Award
Default Judgment and Attorney's Fees, Memorandum of Points and
Authorities in Support thereof, and the Affidavit of Marlon L.
Bates, attorney for plaintiff, and good cause appearing therefor,

IT IS ORDERED that defendants' Answer is hereby striken
and default judgment is entered against defendants, jointly and
severally in the amount of Fifty Thousand and No/100 Dollars
($50,000.00) plus attorney's fees in the amount of Two Hundred
Thirty and No/100 Dollars ($230.00) all of which shall accrue

interest at the rate of 12% per annum until paid.

C:\MLB\PLEADING\MORSE.DEF

Lo
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~ 't Vb


file:///MLB/PLEADING/MORSE

IT IS FURTHER ORDERED that the judgment awarded above
shall be augmented by prejudgment interest at the 1legal rate,
punitive damages, court costs, and additional attorney's fees, all
in amounts to be established upon an evidentiary hearing for the
purpose proving these additional damages.

BY THE COURT:

= VAl

District Court Judge

MAILING CERTIFICATE

I hereby certify that on the _éé[l_ day of May, 1991, I
mailed, postage prepaid, a true and correct copy of Order Striking
Answer and Awarding Default Judgment and Attorney's Fees to the
following:

Grant G. Orton, Esq.
2670 South 2000 East
Salt Lake City, Utah 84109

Pt Mud.
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J. BRUCE READING, #2700
MARLON L. BATES, #4794
SCALLEY & READING

Attorneys for Plaintiff

261 East 300 South, Suite 200
Salt Lake City, Utah 84111
Telephone: (801) 531-7870

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH

KENDRICK BROTHERS CONSTRUCTION : MOTION AND ORDER OF

COMPANY, INC., SUPPLEMENTAL PROCEEDINGS
Plaintiff,
vs. :
g%ARE_I‘_MQESE and Civil No.910900069CN
ANSAMERICA EQUITIES, INC.,
Defendants. : Judge Homer F. Wilkinson

In the above-entitled action, plaintiff moves the Court

for an order requiring defendant, Clare T. Morse, to appear before
-

this Court to answer questions under oath concerning its property,

and to restrain defendant from disposing of its non-exempt property
pending the hearing. Judgment was entered against defendant on the
date of June 3, 1991, in the amount of Fifty Thousand Two Hundred
Thirty Thousand and No/100 Dollars ($50,230.00) of which Fifty
Thousand Two Hundred Thirty and No/100 Dollars ($50,230.00) is

still unpaid.

DATED this ’i day of June, 1991.

200Uy 4o s, SCALLEY & READING
SJordan (AT

. - Marlpn L. Batgs N
y/' — >) Attorney for Plaintiff

C:\MLB\PL ING\MORSE.SUP
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ORDER

THE STATE OF UTAH TO DEFENDANT, CLARE T. MORSE:
IT IS ORDERED that, pursuant to the foregoing motion and
good cause appearing, you appear in person before this Court at the

time and place shown below to answer questions under oath

concerning your property.

DATE : Thursday, June 20, 1991
TIME : 8:30 a.m.
PLACE: Third District Court

240 East 400 South
Room #303
Salt Lake City, Utah 84111

YOU ARE FURTHER ORDERED not to sell, loan, give away, or
otherwise dispose of your non-exempt property pending this hearing.
If you have been personally served with this order and you fail to
appear, the Court may order a warrant for your arrest.

DATED this [/"day of June, 1991.

BY T COURT: i

2 1’5;;zﬁkiaq~4L/
rcuit Court Judge
Attest Clerk of the Circuit Court

By: L;ZQ-
/

Serve Defendant:

Clare T. Morse, President and Registered Agent
Transamerica Equities, Inc.

6292 South 320 West #200

Murray, Utah 84107

or
Clare T. Morse

1600 West 11400 South
South Jordan, Utah 84065

C: \MLB\PLEADING\MORSE.SUP 2
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I am a duly appointed Deputy Constable of Sandy Precinct,

ite of Utah,

Salt Lake County

a citizen of the United States over the age of 21 years at the

ne of service herin, and not a part of or interested in the withir action.

I received the within and hereto annexed,

PPLEMENTAL ORDER
and served the same upon MORSE, CLARE T.

the 12 of JUNE , 1991 ,

(
(
(

Jithin famed defendant in said,

PPLEMENTAL ORDER

serving a true copy of said,

PPLEMENTAL ORDER
r the defendant with CLARE T. MORSE ( PERSONALLY )

person of suitable age and descretion there residing at,

00 WEST 11400 SOUTH ,» SOUTH JORDAN

s/her usual place of ABODE , on this 13 day of JUNE

I further certify that at the time of service of the szid,

IPPLEMENTAL ORDER

endoresed the date and place of service and added my name and offical

tle therto.
On the 13 day of JUNE , 1991

Deputy ﬁ /,’/W

Deputy Constable
Sandy Precinct, Salt Lake County

ibscribed and sworn to before me this On the 13 day of JUNE , 1991

+ Commissian Expires: April 20 1995

. NOTARY PUBLIC
2e’s Service Fee JEANY M=CLELLAN
: 1295 North 675 West
Mileage West Bountihs, UT 84087
2nd address o8
3rd address Apri 20, 1995
STATE OF UTAN

Copies
P&H/Extra’s

e v - e =
|I=ZE=SE=Z=S=ssS=TS=x

Total 6.00

,1991

Notary Public " State of Utah
an /7VZ 1£6L/’A,,
é;Li.oo AT



J. BRUCE READING, #2700
MARLON L. BATES, #4794 1;!3 h!mﬁl e
SCALLEY & READING °‘

Attorneys for Plaintiff ” e p,,gé
261 East 300 South, Suite 200 unmsél,“ g
Salt Lake City, Utah 84111 SANDY PRECINCI. COUNTY,
Telephone: (801) 531-7870 OERUTY ...

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH

KENDRICK BROTHERS CONSTRUCTION : MOTION AND ORDER OF
COMPANY, INC., SUPPLEMENTAL PROCEEDINGS
Plaintiff,
vs. :
CLARE T. MORSE and Civil No.910900069CN
TRANSAMERICA EQUITIES, INC.,
./ —
Defendants. : Judge Homer F. Wilkinson

In the above-entitled action, plaintiff moves the Court

for an order requiring defendant, Transamerica Equities, Inc., to

e —
appear before this Court to answer questions under ocath concerning

its property, and to restrain defendant from disposing of its non-
exempt property pending the hearing. Judgment was entered against
defendant on the date of June 3, 1991, in the amount of Fifty
Thousand Two Hundred Thirty and No/100 Dollars ($50,230.00) of
which Fifty Thousand Two Hundred Thirty and No/100 Dollars
($50,230.00) is still unpaid.
DATED this M day of June, 1991.
AareT. WMerse - Fres q—*"ﬁfﬂ/' SCALLEY & READING

(PR Se—32BHFZTD 1,
ep oA A o o he—

Marlonh L. Bates N

-fziP?4rﬁ£—€F21P4tré#$k5L Vol attor ey for Plaintiff

C:\MLB\PLEADING\TRANSAME. SUP
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ORDER

THE STATE OF UTAH TO DEFENDANT, TRANSAMERICA EQUITIES, INC.:
IT IS ORDERED that, pursuant to the foregoing motion and
good cause appearing, you appear in person before this Court at the

time and place shown below to answer questions under oath

concerning your property.

DATE Thursday, June 20, 1991
TIME 8:30 a.m.
PLACE: Third District Court

240 East 400 South

Room #303

Salt Lake City, Utah 84111

YOU ARE FURTHER ORDERED not to sell, loan, give away, or
otherwise dispose of your non-exempt property pending this hearing.
1f you have been personally served with this order and you fail to
appear, the Court may order a warrant for your arrest.

DATED this _ // < day of June, 1991.

BY T COURT: 4

ircuit Court Jud@e
Attest Clerk of the Circuit Court

By: CQZA.

4

Serve Defendant:
Transamerica Equities, Inc.
6292 South 320 West #200
Murray, Utah 84107

C:\MLB\PLEADING\TRANSAME . SUP 2
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I am a duly appointed Deputy constable of Sandy Precinct, Salt Lake County
te of Utah, a citizen of the United States over the age of 21 vears at the
= of service herin, and not a part of or interested in the withim action.

1 received the within and hereto annexed,
PLEMENTAL ORDER

the 12 of JUNE 1991 , and served the same upon TRANSAMERICA EQUITIES INC.

ithin named defendant in said, (

PLEMENTAL ORDER (

serving a true copY of said,

PLEMENTAL ORDER

the defendant with CLARE T. MORSE ( PRESIDENT )

srson of suitable age and descretion there residing at,

0 WEST 11400 SOUTH , SALT LAKE CITY

/her usual place of ABODE . on this 13 day of JUNE ,199.
1 further certify that at the time of service of the said,

>LEMENTAL ORDER

ndoreced the date and place of service and added my name and offical

le therto.
on the 13 day of JUNE ., 1991

DeDUtYﬂ /%W

Depuly Constable
candy Precinct, calt Lake County

scribed and sworn to before me this On the 13 day of JUNE , 1991

~ommissian Expires: april 20 1995 -~
4 K /
Notary Public /27@ 62A45%;4/\~; state of Utah
. N S o
's service Fee 6. Pty
Mileage 14.00 “gfﬂbms§n§;7

2nd address
3rd address
Copies

paH/Extra’s

-—-——.——————-—-_.o.—

Total 20.00



I, 0. MADSEN

eby certify and return that I received the within and hereto annexed

'PLEMENTAL ORDER
this 15 day of JUNE, 1991, and after due search and diligent inquiry I am

ible to find the within named defendant TRANSAMERICA EQUITIES INC.

6292 SOUTH 320 WEST #200 » SALT LAKE CITY

Salt Lake County, State of Utah and I am reliably informed and do verily

lieve that said defendant is unable to be located at the above address.

ison Returned
On This 15 day of JUNE___1991

SUCH ADDRESS
Deputy ﬂ %k,é{,\/

Deputy Constable
Sandy Precinct, Salt Lake County

(0}

Mileage 10.00
2nd address

3rd address

Copies

P&H/Extra’s

Total 10.00



I, 0. MADSEN
2by certify and return that I received the within and hereto annexed
°LEMENTAL ORDER
this 15 day of JUNE, 1991, and after due search and diligent inquiry I am
>le to find the within named defendant TRANSAMERICA EQUITIES INC.

5296 SOUTH 320 WEST #200 s SALT LAKE CITY
salt Lake County, State of Utah and I am reliably informed and do verily

leve that said defendant is unable to be located at the above address.

son Returned
On This 15 day of JUNE , 1991

ANT
Deputy yﬂbé/"‘\/

Deputy Constable
Sandy Precinct, Salt Lake County

Mileage 9.00
2nd address

3rd address

Copies

P&H/Extra’s

Total 9.00
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3. BRUCE READING, #2700 s LLebD. O (2450

MARLON L. BATES, #4794 P! Clﬁfu«T Al %

SCALLEY & READING crrt Lt . £ CoUaTY. UTAH
Attorneys for Plaintiff i
261 East 300 South, Suite 200 C—"UT‘/ (R

Salt Lake City, Utah 84111
Telephone: (801) 531-7870

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH

MOTION AND ORDER OF
SUPPLEMENTAL PROCEEDINGS

KENDRICK BROTHERS CONSTRUCTION :
COMPANY, INC.,

Plaintiff,

vsS.

CL T SE and Civil No.910900069CN

TRANSAMERICA EQUITIES, INC.,

Defendants. Judge Homer F. Wilkinson

In the above-entitled action, plaintiff moves the Court

for an order requiring defendant, Clare T. Morse, to appear before

this Court to answer gquestions under oath concerning its property,
and to restrain defendant from disposing of its non-exempt property
pending the hearing. Judgment was entered against defendant on the
date of June 3, 1991, in the amount of Fifty Thousand Two Hundred
Thirty Thousand and No/100 Dollars ($50,230.00) of which Fifty
Thousand Two Hurdred Thir*+y and Nc/100 Dollar:s (350,230.0C) is
still unpaid.
DATED this 242 day of June, 1991.

SCALLEY & READING

L Wlode ke
(600 W 1400 S 4

So. Joerdan

C:\MLB\PLEADING\MORSE2.SUP

Marl L. Bates
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ORDER

THE STATE OF UTAH TO DEFENDANT, CLARE T. MORSE:
IT IS ORDERED that, pursuant to the foregoing motion and
good cause appearing, you appear in person before this Court at the

time and place shown below to answer gquestions under oath

concerning your property. <] 225

DATE Tuesday, - 1991
TIME 8:30 a.m.
PLACE: Third District Court

240 East 400 South

Room #303

Salt Lake City, Utah 84111

YOU ARE FURTHER ORDERED not to sell, loan, give away, or
otherwise dispose of your non-exempt property pending this hearing.
If you have been personally served with this order and you fail to
appear, the Court may orde; a warrant for your arrest.

/s
DATED this éékx"'day of June, 1991.
BY T RT: d
i 1’E:=iﬁk:ﬂuﬁ‘;/
[&ntﬂf}rcuit Court Judge N/ 7 .
ttest Clerk cf the etfea£¥qzourt

By: (/-’)L-
/

Serve Defendant:

Clare T. Morse, President and Registered Agent
Transamerica Equities, Inc.

6292 South 320 West #200

Murray, Utah 84107

or
Clare T. Morse

1600 West 11400 South
South Jordan, Utah 84065

C:\MLB\PLEADING\MORSE2.SUP 2
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I, S. MANN , being first duly sworn on ocath and say:

1 am a duly appointed Deputy Constable, Salt Lake County, State of Utah,
citizen of the United States over the age of 21 years at the time of service
arin, and not a part of or interested in the within action.

I received the within and hereto annexed,

JPPLEMENTAL ORDER

n the 5 of JULY , 1991 , and served the same upon MORSE, CLARE T.

within named defendant in said, E

JPPLEMENTAL ORDER (

r serving a true copy of said,

JPPLEMENTAL ORDER

>r the defendant with CLARE T. MORSE (PERSONALLY)

person of suitable age and descretion there residing at,

500 WEST 11400 SOUTH ,» SOUTH JORDAN

is/her usual place of ABODE ,» on this 10 day of JULY ,199:
I further certify that at the time of service of the said,

JPPLEMENTAL ORDER

endoresed the date and place of service and added my name and offical

itle therto.
On the 10 day of JULY , 1991

Deputg
Deput¥ nstable
Salt Lake County, State of Utzah

Robert J. Reitz Constable
ibscribed and sworn to before me this On the 10 day of JULY , 1991

y Commissian Expires: April 20 1995

State of Utah

Notary Public
L arus
se’s Service Fee ,7/ 6.
Mileage ﬂ 19.

2nd address
3rd address
Copies

P&H/Extra’s

Total 25.00
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J. BRUCE READING, #2700 6"" _____-_//{/oo o
MARLON L. BATES, #4794 : Clpas T Motse—.. {ﬂ?%a
SCALLEY & READING SLhy FRECT 5o . s LTy UTAK
Attorneys for Plaintiff ACPITY 7))
261 East 300 South, Suite 200 IzPUTy s

Salt Lake City, Utah 84111
Telephone: (801) 531-7870

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH

KENDRICK BROTHERS CONSTRUCTION : MOTION AND ORDER OF

COMPANY, INC., SUPPLEMENTAL PROCEEDINGS
Plaintiff,
vs. :
CLARE T. MORSE and Civil No.910900069CN
TRANSAMERI ,
Defendants. : Judge Homer F. Wilkinson

In the above-entitled action, plaintiff moves the Court

for an order requiring defendant, Transamerica Equities, Inc., to

appear before this Court to answer gquestions under oath concerning
its property, and to restrain defendant from disposing of its non-
exempt property pending the hearing. Judgment was entered against
defendant on the date of June 3, 1991, in the amount of Fifty
Thousand Two Hundred Thirty and No/100 Dollars ($50,230.00) of

which Fjifty Thousand Two Hundred Thirty and MNo/100 Dollars

($50,230.00) is still unpaid.

/- DATED this O  day of June, 1991.

T Wlerss Fres 4 Kz raint]
v SCALLEY & READING

éfoA- $o 3 W. #20T
UV T4
o ok %gzﬁ

. Mério L. Bates
00 VU- H#ﬂ&gc, Attorney for Plaintiff

So. Jordan

C:\MLB\PLEADING\TRANSAM2.SUP
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ORDER

THE STATE OF UTAH TO DEFENDANT, TRANSAMERICA EQUITIES, INC.:
IT 1S ORDERED that, pursuant to the foregoing motion and
good cause appearing, you appear in person before this Court at the

time and place shown below to answer questions under oath

concernin our property.
g 3&1\{25

DATE Tuesday, Spimp=f, 6 1991
TIME 8:30 a.m.
PLACE: Third District Court

240 East 400 South

Room #303

Salt Lake City, Utah 84111

o0 oo

YOU ARE FURTHER ORDERED not to sell, loan, give away, or
otherwise dispose of your non-exempt property pending this hearing.
If you have been personally served with this order and you fail to
appear, the Court may order a warrant for your arrest.

£
DATED this ;Z«" day of June, 1991.
BY COURT: .

./ 55:“,7%1 >
R Tuc/ efrcoit—Court Judbe [.orne

Attest Clerk of the CGirecutt Court

By: (o

/

Serve Defendant:
Transamerica Equities, Inc.
6292 South 320 West #200
Murray, Utah 84107

or
Transamerica Equites, Inc.
c/o Clare T. Morse, President

1600 West 11400 South
South Jordan, Utah 84065

C:\MLB\PLEADING\TRANSAM2.SUP 2
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I, S. MANN , being first duly sworn on ocath and say:

I am a duly appointed Deputy Constable, Salt Lake County, State of Utah,
:itizen of the United States over the age of 21 years at the time of service
'in, and not a part of or interested in the within action.

I received the within and hereto annexed,

'PLEMENTAL ORDER
thé 5 of JULY , 1991 , and served the same upon TRANSAMERICA EQUITIES,

( INC.
'ithin named defendant in said, (

(
'PLEMENTAL ORDER

serving a true copy of said,

'PLEMENTAL ORDER
the defendant with CLARE T. MORSE (PRESIDENT & REG AGENT)

erson of suitable age and descretion there residing at,

‘0 WEST 11400 SOUTH » SOUTH JORDAN

/her usual place of ABODE , on this 10 day of JULY,199:
I further certify that at the time of service of the said,

PLEMENTAL ORDER

ndoresed the date and place of service and added my name and offical

le therto.
On the 10 day of JULY. 1991

l/" R ”‘
Deputysz::;// /T g

Deputy Constable

Salt Lake County, State of Utanh

Robert J. Reitz Constable
scribed and sworn to before me this On the 10 day of JUuL , 1991

Commissian Expires - April 20 199%

f«
Notary Public EL{ )

’s Service Fee ;/ 6.00
Mileage /
2nd address
3rd address
Copies
P&H/Extra’s

Total 6.00




J. BRUCE READING, #2700

MARLON L. BATES, #4794 éﬂvg% T Zfﬂ%”
SCALLEY & READING “) //%5 >
Attorneys for Plaintiff ﬂ Bf -

261 East 300 South, Suite 200
Salt Lake City, Utah 84111
Telephone: (801) 531-7870

EOAMQ Re t2 (3017“[/

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH

KENDRICK BROTHERS CONSTRUCTION : ORDER TO SHOW CAUSE
COMPANY, INC.,
Plaintiff,
vs. :
CLARE T. MORSE and Civil No.910900069CN
TRANSAMERICA EQUITIES, INC.,
. Defendants. : Judge Homer F. Wilkinson
,'m'w 422 "2
\j./’leq /7
THE STATE OF UTAH TO DEFENDANT, CLARE T. MORSE:
2o, 320 ). £ 200
7MrKh It appears from the records of this court that you were

Vordered to appear in person before the District Court at the time
and place shown below to answer questions under oath concerning

your property.

Date: July 23, 1991

Time: 8:30 a.m.

Place: Third District Court
240 East 400 South
Room #303

Salt Lake City, Utah 84111
The records of this court further show that the order was

served upon you, and that you failed to appear as required.

C:\MLB\PLEADING\MORSE.OSC
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IT IS THEREFORE ORDERED that you appear in person before

a judge of the District Court at:

Date: August 13, 1991

Time: 8:30 a.m.

Place: Third District Court
240 East 400 South
Room #303

Salt Lake City, Utah 84111
to show cause why you should not be punished for contempt of court
for failure to obey a lawful order of this court.
DATED this 52542{ day of July, 1¢91.

T~ Toprition

District Court Judge
Attest Clerk of the District Court

Deputy AClerk

Serve Defendant:

Clare T. Morse, President and Registered Agent
Transamerica Equities, Inc.

6292 South 320 West #200

Murray, Utah 84107

or
Clare T. Morse

1600 West 11400 South
South Jordan, Utah 84065

C:\MLB\PLEADING\MORSE.OSC 2
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I, 0. MADSEN , being first duly sworn on oath and say:

I am a duly appointed Deputy Constable, Salt Lake County, State of Utah,

sitizen of the United States over the age of 21 years at the time of service

rin, and not a part of or interested in the within action.
I received the within and hereto annexed,
DER TO SHOW CAUSE
the 25 of JULY , 1991 , and served the same upon MORSE, CLARE T.
within named defendant in said, g
DER TO SHOW CAUSE (
serving a true copy of said,
DER TO<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>