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In The Supreme Court
of the State of Utah

<A OF TTAHL )
Plaintif{-
Respondent,
- r Case No.
<~ VALDEZ. 10R43
Defendant-
Appellant. )

BRIEF OF RESPONDENT

"ATEMENT OF THE NATURE OF THE CASE

a0 appellant, Joe S. Valdez, was convicted in

- vatniet court of Weber County, State of Utah of
e of assault with a deadly weapon andt
¢ '~ pe an habitual criminal.

JISPOSITION IN THE LOWER COURT

A ~rmplaint was filed against Joe S. Valdez on

- nd aay of November, 1966, charging him with
- oo of assault with a deadly weapon by use

+

o on the person of Jose Don Valerio. At the
o complaint was iled charging defendan’

LGN
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with being an habitual criminal. Trial was hels
the district court of Weber County, on the 29th g:
ct December, 1966. After a jury trial, a verdie
guilty was returned on the charge of assault wit
deadly weapcn. The charge of being an hab: .
“rniminal was subsequently tried by the court :-
defendant was found to be an habitual crimina. ;
January 5, 1967, appellant was sentenced to -
Utah State Prison in accordance with Utah C--
Ann. ¥ 76-1-18 (1953).

RELIEF SOUGHT ON APPEAL

The respondent, State of Utah, submits tha*
~onvicthion of the defendant should be affirmer.

STATEMENT OF FACTS

At approximately 7:30 a.m. on the morninc
November 19, 1966, defendant, Joe S. Valdez ¢
companied by Miss Shirley Wilkerson, entered G..
Tavern which is located on the north side of 2t
Street, midway between the streets of Wall ar
Lincoln in Ogden, Utah. On entering the tavern th:
went to the bar, the chairs in front all being oct
oied (T-68-86). A large Indian, a fellow employee -
the defendant, stood near the defendant and M:
Wilkerson.

Subsequently, sometime between 7:30 a.m. &7
8:00 a.m., Jose Valerio entered the bar and order{?:
veer. Valerio testified that at the time he enterec:
saw no one that he recognized (T-33) and was sta”

L. Vol
o Arinkina his vaar cchon V3lder oallen
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- racbed him about the top of the shirt and said,
“m going to kill you,” whereupon appellant
-yoced him in the stomach with a knife (T-24). Va-
-+t rther testified that at the time of the stabbing
.~ noticed no one close to him except appellant
104).

R-se Hewitt testified that Valerio was standing
= tive feet from where she was sitting and that
~~2aiately prior to the stabbing appellant was
~—-ndering around” in the tavern. She further
¢ that appellant came up toValerio on the siae
~-:te Valerio from which she was seated. This
i place appellant facing Miss Hewitt with Va-
~etween, with his back to Miss Hewitt, at the
- ! the stabbing incident testified to by Valerio.
‘ez Hewitt testified that immediately after coming
.~ *~ Valerio, she saw appellant make a poking or
mching motion toward Valerio's stomach. She
~ed that there was a lot of talking among the cus-
mers: that the juke box was playing, and that shr
w13 unable to overhear any conversation between
veellant and Valerio. After seeing Valdez make
~ punching motion toward Valerio's stomach, Mis:
w1t hurriedly left the tavern, fearing that a fight
13 about to break out (T-39-44).

A somewhat different account of the stabbing
w18 given by the appellant and his girl friend.
“hirley Wilkerson. They testified that they were
" iing in the tavern when Valerio came up to ap
~.an* and asked him to buy a beer. Appellan:

izht the beer for Valerio and they stood talking

—ole Appellant complained that Valerio kec
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putting his hands on the shoulders and arms -+
oellant (T-63). He warned Valerio to leave him ~'-
several times, and finally struck Valerio in the -
(T-64, 86). Valerio fell to the floor at which time -
Indian either grabbed or pushed Valerio (T-A¢ =
87).

No one in the tavern saw the alleged figh- -
the actual stabbing (T-46). Valerio testified that »-
he had been stabbed by appellant he immed)s:
left the bar and went to the home of his sister -~
took him to the hospital (T-25).

Later the same morning at approximately 2
a.m., the police received an anonymous tip 3
knifing had occurred at the tavern. Officer Thor:
of the Ogden City Police arrived and was told ~
Ogden City Police Officer Flink that he could ‘-
no evidence of any stabbing (T-45). Officer Tnc~
checked further with the same result. Thomas g.
tioned and searched appellant but found ncthir
Thomas questioned the Indian but was unable
get any intelligible answers. All patrons in the ¢
were interviewed, but all denied having seen :r
fight, including the barmaid on duty (T-47-50).

Later that morning the police were called te @
Dee Hospital in Ogden to interview the victim &
stabbing. The victim was Valerio who subseque:”
named appellant as his assailant (T-17-48).

R

Valerio testified concerninag an incident tha!’
taken place on January 17, 1965, as a vossible me
for the stabbina. On that occasion appellant ¥
Valeric in the company of two friends had »



Loy Auopellant was on taale s o T

- Proonoat the time and Valeric had has

"+ licens2 suspended. Cenflicting tes! -

« oiven by Valerio and appellant as t-

o ddncing the car that evening, but the car

- 1~ by the Ogden City Police and avre'-

o odoand later convicted on a charge ¢f

c o e (T-21-22, 65-68). Appellant felt that V..

. "linke the blame for the incident, becaise

- o cviction could mean the revocation of his

L. Jaorio refused and appellant was very

cror the incident (T-67-68). Appellant wa:z

-+~ reontlv returned to prison for viclation of pe.

Ll was not again released on parole until May
a5 T-e9).

ARGUMENT

POINT 1

[HE TRIAL COURT COMMITTED NO PREJUDI
CI\L EFRROR IN ALLOWING EVIDENCE CONCERN-
ING THE CONVICTION OF APPELLANT FOR DRUNK
DRIVING SINCE:

. NO REQUEST WAS MADE BY APPEL-
LANT FOR A LIMITING INSTRUCTION.

B A LIMITING INSTRUCTION WAS NOT
NECESSARY; AND

C. THERE WAS NO PREJUDICE TO AP-
PELLANT.

Arrcellant contends that the admission of evi-
2noe cencerning the drunk driving incident, in
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was prejudicial without a curative instruction 1
g the jury’s consideration of the incident to shz.
motive only.

It is submitted that tne issue has not peen ¢;
served on appeal. The record is devoid of any -
jection made by counsel for the defendant to any
the auestions propounded by the attorney for ‘.
state in which mention was made of the driving i»
cident.

[t is well settled that tailure to raise an object:
where the opportunity 1s afforded prohibits -
~laim of error on appeal. Thus, in Abbott, Criminal
Trial Practice, sec. 348, 1t is stated:

“It is a general rule that, in order to take advantage
of the admission of evidence by the trial court as
error and to secure a reversal of it sjudgment upon
appeal, the evidence must be objected to in the trial
court.”

See also State v. Nelson, 12 Utah 2d 177, 364 P..:
409 (1961).

It is clear that appellant has no valid objectic:
‘0 the admission of the evidence concerning ths
driving incident. Appellant however, realizing 2
he cannot take advantage ot evidence to which ==
aid not object, goes one step turther and claims
1t was preiuadicial error for the trial court not to giv
11 instruction limitina the scope of the evidence.

A search of the record does not yield any sia”
that defendant's counsel reauested any instructich
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~ oy 1 is a lonastanding rule that the cour

o0l wll not take notice of mere failure to give

. ~+on which might have been given, bt

< -oas not requested or called to the attention

o tral court and no exception was taken for

oo qive it State v, Peterson, 121 Utah 531, 240

R04 (1952)- State v. Cooper, 114 Utah 531, 2C1

T, 3 71949)- State v. DuBois, 98 Utah 234, 98 P.2d
2140,

State v. Peterson., supra, is especially applicable

.o .nastant case. In that case defendant was cor.

~»1 of grand larceny. On cross-examination de

1ot togtified that he had previously been con-

- o of other offenses and it was held that the

-tz failure to instruct that such testimony bore

»'v on defendant’s credibility as a witness, in view

' *he fact that counsel for defendant had made no

o;ochon to instructions as given by the trial court,
@m0t constitute reversible error.

Appellant relies upon State v. Wellard, infra,
' State v. Dickson, infra, for his assertion that &
Ttng onstruction is necessary to prevent prej:-
©ce .m the minds of the jury. Neither case is in point

'ne vroblem posed by the instant case.

. the Wellard case, defendant requested and

- awven an instruction limiting the use of other-
“s¢ insumissible evidence. The dictum of the court
.5t pe read in that light and, respondent submits,
.7 said dictum stands for the proposition that when
v ience s admitted for a limited purpose and e



diaing Instructon s requestea thatl eviaer.os
co limited, 1t s prejudicial error for the tnal o
'« refuse such an instruction. State v. Wellard,
Utah 2d 129, 279 P.2d 914 (1955). Since appellan: -

ested no such instruction, it was not error f{or T
1l court to refrain frem giving such an instruct:-

In State v. Dickson, 12 Utah 2d 8, 361 P.2d &~
(1961), the defendant was cross-examined concer..

ing two robbery convictions and over defense c-
jections the state elicited testimony concerning tr.
nature of the places robbed. Also, evidence was ¢~
mitted concerning incidents in which defendant hz:
been involved with his brother, but for which -
had not been convicted. Again, this evidence wx:
admitted over defense objections.

In State v. Hines, 6 Utah2d 126, 307 P.2d
1957), the defendant was without counsel. The
preme Court held that if instructions were error:
eous to such an extent that they would prevent :
fair determination of the issues, the court may not:cz
the error without the necessity of exception beirc
taken.

€

Respondent submits that the record reflects =:
objection by appellant to instruction number 7 ¢
garding motive. That instruction states:

“Proof of a motive for an alleged crime is permissible
and often is valuable, but never is essential. If, after
consideration and comparison of all the evidence.
vou feel an abiding conviction to a moral certainty
that the defendant committed the crime of which he
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e
.

~ acensved, the motive lor 1ts commission beconies
nmmportant. Evidenee of motive is sometimes of
weistanee 1 removing doubt and completing proof
which otherwise might be unsatisfactory. Motive
may be shown by positive evidence or by facts sur-
rounding the act if they support a reasonable in-
terence. When thus proved, motive becomes a cir-
cumstance, but nothing more than a circumstance.
1o be considered by vou. The absence of motive is
cqually o circumstance to be reckoned with, but on
the side of innocence, tending to support the pre-
~umption of innocence. and to be given such weight
a2 vou deem proper.”

"ne record retlects that tnal counsel for app.2!

- .oa make the following statement:

“I think there has been (in)sufficient evidence to
-how anyv kind of motive that (sic) this would tend
to place undue emphasis on the mind of the jury
on the driving incident a couple of years ago.”
tT-98).

Hespondent submits that the above languac

~2 not constitute an objection, as appellant con-

15 but rather a request for an instruction that
iiry could not use the driving incident as evi-

wnce of motive. The trial court was correct in re-

recide upon the evidence presented whether or
' motive had been shown.

+

1 such an instruction since it was for the jury

The evidence at the trial showed that the driv-
~oident contributed to or was the direct cause
-moollant’s return to prison for parole violation.

Looconatitutes sufficient evidence of motive to war

Cthe civing of an instmiction concerning motive
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Conve wWas present or notl

Respondent submits that there was no a1y -
1iowing evidence of motive and the failure te - -
+ Imiting instruction thereon. Trial counsel r--
no request for such a limiting instruction ana
evidence ol motive was sufficient for the
decide whether motive was present or not. The
fore, there was no prejudice to appellant.

POINT 11

THE TRIAL COURT COMMITTED NO PREJU
CTAL ERROR IN FAILING TO INSTRUCT THE Ji i
ON THE LESSER INCLUDED OFFENSE OF ASSAUL”
AND RATTERY SINCE:

A. NO REQUEST WAS MADE BY APPEL-
LANT FOR AN INSTRUCTION ON A LESSER
INCLUDED OFFENSE.

B. APPELLANT WAIVED HIS RIGHT TO AN
INSTRUCTION ON A LESSER INCLUDED
OFFENSE BY REQUESTING A CLARIFYING
INSTRUCTION THAT IF ALL ELEMENTS OF
ASSAULT WITH A DEADLY WEAPON WERE
NOT PROVED AN ACQUITTAL WOULD BE
NECESSARY EVEN THOUGH THE EVIDENCE
SHOWED A SIMPLE ASSAULT.

Appellant relies upon a statement made ov =«
inal counsel after the jury had retired for his ¢
‘ention that an instruction was requested on -
'esser included offense of assault and battery. M

Richards stated:

“The onlv thine. vour Honor, for the sake of the
record. T would like to let the record show that I



Logansted s the addional imnstraction 1o the sy as
result of Mo Anderson’s areument relative to the

(RN

wlt necessarily connected with a deadlv weapon

and not from an assault standpoint separately. 1
think thev might be confused upon that peint.”
('T-127)

e record does not show where the reanestea

et

won was made but it was apparently macd-

. vench conference requested by Mr. Rich

+ thoe close of Mr. Anderson’s argument (T-126-

R

Voo

L reading of the araument to which Mr. Rich-
cterted shews that Mr. Anderson made the

3

.3 remarks:

she (Miss Hewitt) said he pushed him in the
~tomach. She said she saw him when he pushed him
m the stomach and she knew there was going to be a
neht and she ran out of the tavern. Now isn’t that
~vactly what Mr. Valerio said.” (T-122)

|

o)

ter i his argument Mr. Anderson stateu:

‘T would like to just go over brieflv these elements
that are set out in number six. There can be no
question about the fact according to the testimony
of Mr. Valerio. Rose Hewitt (Sic) that there was
an assault upon this man. There can be no question
about the fact that this man suffered a wound and
the infliction was such that it could have caused
death. Also that it was a knife wound, and that it
took place in Ogden. Weber County, Utah on the
19th dav of November, and in order to take and say
this man is innocent vou must sayv this to vour-
sehves: Nr. Valerio either lied or was mistaken. that
[Rose Hewitt either lied or was mistaken, and that
Officer Thomas in piving his testimony didn’t re-
port it correctly.”



ool ari o tant SOl o,

Coneerned h1 hﬁ jury might taxe Misg U
sstimony as cv.dence c[ assault with o oo
weapsn when she had testified that she hadl ceer -
weapon in the hands of arpellant (T-24), He.
mony showed only a simple assault ard » -
The instruction requested by Mr. Richards w -
‘he effect that enlv f the jury believed ok -
‘ostimony of Mr. Valeric combined with that o7/
Hew it could the jury find present all the neces: -
~lements for conviction of assault with a do
wreapen: that if they believed only the testimon-
Miss Hevntt, they could find only a simple ass-
and would have to return a verdict of not guilt
other words the recuested instruction had the ey,
opposite meaning as that which appellant
tiches to it. Mr. Richards was not requesting =~

“riiction that the jury could return a verdict -~
Tesser included offense, but wanted it made -
that if the jury could find only the element: =
simple assault, they must return a verdict ¢! -
cailty.

This meaning is further clarified by the fac:
Richards reguested the additional instruc:.

regarding the elements necessary to bring kac-
convictien on assault with a deadly weapcn, =2
result of Mr. Anderson’s argument (T-127). The -
uest was not mace because the evidence shows:
‘nat an nstructton ¢n a lesser included cffense v
warranted, but because he felt that Mr. Anders:
~ment might have confused the jury. The -
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S s statement reaaraing the instruchion

I think thev (the jury) muicht be confused
iwon that point.”

Soorondent submits there was no room for cor-
-~ ruading the verdict the jury was to broo
vras oither quilty or not guilty of assault with
v oweapen. It s, therefore, abundantly clecr
~her in his statement quoted above nor any
~volze did Mr. Richards request an instructien
~~r:ot on an included lesser offense. The -
© v relying on an “all or nothing proposi-
™~ -yvords of Mr. Justice Callister in State wv.
Poulison, ! Utah2d 213, 215, 381 P24 Q3 24 ('an>
~a1ing on the instant case. Mr. Justice Cal-
©atated:

1

“The trouble with this position is that defendant
did not request any instruction on lesser included
ofienses, and it is apparent from the record that he
did not desire them-—choosing rather to submit the
ca=¢ to the jury on an all or nothing basis.”

MMr. Justice Henroid further clarified the pos:tiz:
~~ ~surt when he stated in State v. Mitchell, -
770 75 278 P2d 618, 621 (1955):

“The ereat weight of authority is to the effect that
if no request is made for instructions on lesser of-
fenses, and none is given. such failure to instruct 1s
not reviewable as a matter of right on appeal. We
~abscribe to such view. It is no difficult task, at the
lose of 1 criminal case, for counsel to make a simple
reanes<t for instruetions as to included offenses. if he



1/
1

wants them given. or to remain silent, dependin;
on his studied decision as to which course better ma
serve his client.”

See also State v. Sullivan, 73 Utah 582, 276 Pac. -
(1929); State v. DuBois, 98 Utah 234,98 P.2d 354 .«

Respondent submits that the requested instr .
ron demonstrates the defendant relied -»
acquittal of the areater charge and refrained {r-
requesting an instruction on the lesser incluc:
offense.

Although the requested instruction of Mr. 5 -
ards was rightfully denied, the fact of its requ:
demonstrates that appellant chose not to request .
in fact was opposed to an instruction on an inciuz-
lesser offense.

Since appellant failed to request an instruct:
on a 'esser included offense it would, in the wer
>f Mr. Justice Henroid in State v. Sullivan, supra:

“Seem palpably unreasonable to allow one to sit
bv and deliberatelv refuse to request instruction:
as to lesser offenses, with positive assurance of an-
other trial if his client be convicted of the charge
against him.”

It is submitted, thereifore, that it was appelia™
purpose to go for “all or nothing.” He not only =
frained from requesting an instruction on a less
olfense, but also attempted to get an instruction g
would have precluded an :nstruction on a lesse:

Tuded offense
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ooondent submits therefore tat appel an
~ ot entitled to an instruction on a lesser in-
-~ 1 ~ttense. Not only did appellant fail to make
; o1 such an instrucuon but also he waivea
~:.ht thereto by requesting an instruction tha!
1 have precinded an instriuction on a lesser
101 oftense.

POINT 111
EVIDENCE OF APPELLANT'S PRIOR CONVIC-
ITONS WAS PROPERLY ADMITTED AND THE JURY
WAS PROPERLY INSTRUCTED RELATIVE. THERE-
TO.

sipiction number 10 reads as follows:

“The fact that a witness had been convicted of a
felony if such a fact, may be considered by vou in
iadging the credibility of that witness. The fact of
such conviction does not necessarily destroy or im-
mair the witness' credibility and it does not raise a
presumption that the witness has testified falselv.
it 15 simply one of the circumstances that vou are
‘o take into consideration in weighing the testimony
of such a witness.”

onerally evidence of prior convictions may
© o admitted to prove the bad character or pre-
-2 of a defendant to commit a crime ana
. maly must be excluded, State v. Winget, 6 Utah
1243 310 P.2d 738 (1957). The evidence of appell-
2 prior criminal record in the trial of this case
.2 aumitted solely for purpose of impeaching ar
1 s testimony and atacking his credibility ar
o o his pehalf
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[t is well settled that when the defendan: -,
the stand the prosecution may impeach him
troducing his past record. When such ev1den;;
admitted an 1nstruction should be given to the
informing them of the use to which such eviger-

may be put. It is submitted that the instruction g.+-
by the court was adequate for that purpose.

In People v. Hardwick, 204 Cal. 582, 53¢
Pac. 427, 430 (1928), a case charging defendan: -
assault with a deadly weapon, the trial cour: -
fused to give the following instruction reques:
by defendant:

“A previous conviction of a felony does not neces-
sarily destrov the credibility of any witness, nor
does it raise a presumption that the witness has or
will testifv to that which is false. It 1s simplyv a cir-
cumstance of more or less weight which vou are
authorized to take into consideration in determininy
what credit shall be given to him with respect to his
testimony.”

The court held that retusal to give the reques's
instruction was erroneous and in so doing stat:

“It is not debatable that the instruction asked by
defendant correctly states the law applicable to the
situation.”

The similarity between that instruction and I'”:
one given in the instant case is easily seen. The -
instructions are basically the same. In People v.
Buzzell, 15 Cal.2d 654, 561 104 P.2d 503, 506 (I*

1 first degree murder case in which evidence <
prior robbery conviction was introduced to impex’

iy

dnfendant’ s testimony the *rad court gave
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- o instant case. The instruction contained ‘-
owina wording:

"\ previous conviction of a telony does not neces-
-arilv destroy the credibility of anv witness . . .
[t 1= simply a eircumstance of more or less weight
which vou are authorized to take into consideration
m determining what credit shall be given to him
with respect to his testimony.” Ibid.

‘n¢ court in approving this istructicn statec

‘It our opimion, the instruction properly confined
the evidence of a prior felonv conviction to the
credibility of the witness.” Ibid.

In a more recent case an nstruction worded :n
~.3ely the same words as instruction number 10
swven. In that case the defendant was convicted

- vind theft and conspiracy to commit grand theft
v olation of the California Penal Code. During

- ssexamination of the defendant it was brougnt
.t 'hat he had previously been convicted of a
-, The trial court refused to give an instruction
T-rcosed by defendant and instead gave an in-
sraction of which Instruction Number 10 in the in-
“nt case is a verbatim copy. In holding that the
nrrruction given was proper, the court expressed
2 view that an instruction proposed by defendant
. would have told the jury “in no uncertain
s that a prior felony conviction was “not evi
wnre of guilt or innocense of the crime charged ™
-~ 20uld also properly have been given. The cour!
ni:tea that the difference between the two mstruc-
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tions 1s largely one of emphasis and that the ;.
struction gievn was in no way improper or misles:.
ing. People v. Shaw, 115 Cal.App2d 597, 252 P3¢
670 (1953).

Respondent submits that instruction number i1
was adequate to inform the jurors of the use to whic
prior felony convictions could be made and a mor
limiting instruction was unnecessary.

CONCLUSION

The facts in the instant case are sufficient «
show that the appellant was quilty of the offens
charged. The record on appeal in the instant cas
shows a total absence of any prejudicial error o
other action which would warrant reversal by the
court. Therefore, respondent submits that the con
viction should be affirmed.

Respectfully submitted.

PHIL L. HANSEN
Attorney General

LEROY S. AXLAND
Assistant Attorney Gener!

State Capitol
Salt Lake City, Utah

Attorneys for Responden
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