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IN THE SUPREME COURT

of the
STATE OF UTAH

JAMES R. KNIGHT, ‘
Plawntiff-Appcllant,
V8.

CLYDE C. PATTERSON and
ORMOND KONKLE,

Defendants-Respondents.
Attorneys for Defendants-Respondents

STATEMENT OF THE KIND OF CASE

This was an action brought by plaintiff-appellant
erowing out of the purchase of a motel and the respec-
sive relationships growing therefrom between plaintiff-
appellant and the defendants-respondents. Plaintiff filed
an action containing four causes of action. The only
portion of the problem presented on this appeal is plain-
tiff’s fourth cause of action. In this cause it was claimed
by plaintiff that the defendant - respondent, Clyde C.
latterson, slandered the plaintiff-appellant, James R.
Knight.

DISPOSITION IN THE DISTRICT COURT

The case was heard upon a motion for summary
Judgment by defendant on the 10th day of February,
1964, on plaintiff’s fourth cause of action. The Hon-
orable Ferdinand Erickson found that any statements



made by the defendant, Clvde (. Pattops KON T
to the defense of truth and within the area of ¥
privilege. Pursuant to said findi mg, the defeng,
tion for summary judginent was granted ang )
tiff’s fourth cause of action was dismissed,

l“
RIS .

l‘\lr

RELIEF SOUGHT ON APPlAL
In replying to this appeal, defondants-nu\-lm«.l.".

seek an affirmation of the judgment of the lower ¢y,

granting defendants’ motion for summary judg

STATEMENT OF FACTS
Clyde C. Patterson and James R. Knight wor H
chasers of a motel under a uniforn real estate cop o
and, further, plaintiff - appellant worked at managi.
said motel.

Slten

Defendant-respondent repudiates, denies, and .
castigates paragraph 2 of plaintiff-appellant’s St
ment of Facts. That paragraph is without record ref,
ences to substantiate it and is further not only contran .
to fact but contrary to the pleadings.

Plaintiff-appellant managed the motel until the ¢los
of the 1964 season. Thereafter, the defendant-responi
ent caused an audit of the books to be made (R-17, R-I'.
(. C. Patterson affidavit) and at that time found ther
were several irregularities in the bookkeeping, that ther-
were several checks in the amount of $702.80 bhearins
dates between May 16, 1964, through May 25, 1964, whid
were drawn on monevs sent to the motel for the speciis
purpose of paving for a sign (R-17, R-13, C. C. Pattm:
son affidavit). The plaintiff-appellant, in addition, ha

2



;\I'L:“‘] 7‘;1(‘ sl UL' 7].:).-)(;_).(’ to t}](l “1()“:[ f()l- ll)iltl‘l'izlls
Cehased o the Vinon Drstributing Company for a

(4

- ki shoporun by hix xon-in-law. The expenditures
Lok by plamtiff-appellant were to pay bills for a bait
ecness whiel was his own business and had no con-

cotion with the business of a motel (R-11, Request for
Agwis<ions Noo To R-120 Answer No. 1),

Jwnes I Knights the plaimtiff-appellant, had paid
<oover Sheet Metal 864 (R-135, Jxhibit D) on the Yellow-
some Motel account with no notation said charge was to
bochnroed baek against lom personally. Plaintiff-appel-
s had pard 8415 to R UL Bait Bags on West Yellow-
o Motel cheek dated July 11, 1964, on behalf of his
cersonal business. These expenditures were in the hooks

f the motel ax proper motel business and without any
rlerence to their personal nature to plaintiff-appellant,
Jaumes R Knight.

Thercafter, Mr, Knight came to Ogden, Utal, where
. Ulvde . Patterson maintains a law office, and con-
tacted Mr. FFrank Warner, a practicing attorney in Og-
dem, Utaly, to undertake the collection of certain funds
allegedly due plaintiff - appellant from defendant - re-
spondent, Clvde €. Patterson (Deposition of Frank C.
Warner, page 4). Pursuant to his employvment by plain-
tiff-appellant, attorney Frank (. Warner contacted Mr.
Patterson and had conversations with him respecting the
claim of Mr. Knight and the defenses of Mr. Patterson
during which My, Patterson used words, according to Mr.

Warner:



“I have difficulty recalling the

specific |,
guage used.

.
(13 3
The language used, in substance
but not specifically, was ‘embezzled
plied proceeds.”

and oy,
and py,,.
Thereafter, defendant-respondent, Clvde ¢ Patt,,
son, had a conversation with Arthur Farr (‘anml.pn‘.f‘
employee of Ford Finance Company with wloy, 1.1;1:'1
tiff-appellant, James R. Knight, had a loan and ;.
which defendant-respondent, Clyde C. Pattersop, ha
cosigned. Mr. Campbell had also arranged to gy
worms for Mr. Knight’s worm husiness from the N,
Ogden First Ward upon Mr. Knight’s behalf. Mr, (ap.
bell’s uncontroverted sworn statement (R-13) indicut.
no libelous statements respecting Mr. Knight.

ARGUMENT
Plaintiff complains of only two alleged slander.
(R-3, Interrogatories 27 through 36; R-7, Answers to In.
terrogatories 27 through 36)
Interrogatory 27:
“State when in the latter months of the vear
1965 plaintiff alleges defendant C. C. Patter-
son slandered the plaintiff.”
Answer to 27:
“During the month of October, 1965.”
Interrogatory 28:
“State in whose presence said slander occur-
red.”
Answer to 28:
“Mr. Art Campbell.”
Interrogatory 29: .
“State the words used by said defendant.

Answer to 29:
4



“Words to the effect ‘That James Knight
had embezzled motel monies’.”
(nterrogatory 30:
“State when in February, 1966, plaintift
alleges that the defendant (. C. Patterson
slandered the plaintift.”
Answer to 30:
*November 1, 1965, not February 1966.”
Interrogatory 31:
“Ntate in whose presence said slander occur-
red.”
Answer to 31:
“Mr. Frank Warner.”
[nterrogatory 32:
“State the words used by said defendant.”
Answer to 32:
“That James Knight had embezzled motel
funds and that he (Clyde C. Patterson) had
evidence to corroborate the same.”
Interrogatory 33:
“State where said slander occurred.”
Answer to 33:
“Ogden, Utah.”
Interrogatory 34:
“State the names of the several persons to
whom the defendant C. C. Patterson has
slandered the plaintiff.”
Answer to 34:
“Joe Wilson, Carl Thornton, Claude Duncan,
Bill Gray, Red Davis and Art Campbell.”
Interrogatory 35:
“State when the said C. C. Patterson sland-
ered the plaintiff.”
Answer to 35:
“See interrogatory No. 27 and No. 30; other
statements only reflect the existence of mal-
1ce.”

5



Interrogatory 36:
“State where said statements we
Answer to 36: S

“See interrogatory No. 27 and No, 30~
POINT 1

THE COURT PROPERLY FOUND UNDER THE |,
AND THE FACTS THAT ANY STATEMENTS ;\IADEA“
FRANK WARNER AND ARTHUR CAMPBELL ‘\BOT}“
JAMES R. KNIGHT WERE PRIVILEGED. EVIDEN(E PRLEl
SENTED TO THE COURT BY PLEADINGS, AFFIDAV[T.
AND DEPOSITIONS FAILED TO SHOW ANY MALICE o
THE PART OF DEFENDANT-RESPONDENT TO REALO‘\'E
THE STATEMENTS FROM THE AREA OF QUALIFIi,
PRIVILEGE.

e magde,”

A. The unrefuted record shows no libelous statcm
made by C. C. Patterson to Arthur Camplell,

B. The unrefuted record shows that any conversatio.
between Clyde C. Patterson and Arthur Camph
were privileged.

C. Counsel for the plamtiff-appellant concede that ti
statements to Arthur Campbell were within ti

area of qualified privilege.

D. The record shows that any statements made 1
Frank Warner were not proper subject matter jur
an action in libel, since 1t was “lawyer talk” abou
a proposed law suit and the defenses thercto.

E. The record shows that any statements from Clyd
C. Patterson to Frank Warner were, in addition t
being lawyer talk, within the area of qualified priv-
lege.

POINT II
THE COURT PROPERLY FOUND THE ALLEGED
STATEMENTS MADE BY DEFENDANT - RESPONDENT
ABOUT PLAINTIFF-APPELLANT WERE SUBJECT TO THE
DEFENSE OF TRUTH.
6



POINT 1

THE COURT PROPERLY FOUND UNDER THE LAW
'\p THE FACTS THAT ANY STATEMENTS MADE TO
‘niNK WARNER AND ARTHUR CAMPBELL ABOUT
_\\ES R. KNIGHT WERE PRIVILEGED. EVIDENCE PRE-
_sNTED TO THE COURT BY PLEADINGS, AFFIDAVITS,
.\D DEPOSITIONS FAILED TO SHOW ANY MALICE ON
1l PART OF DEFENDANT-RESPONDENT TO REMOVE
“1IE STATEMENTS FROM THE AREA OF QUALIFIED
PRIVILEGE.

v The nreluted record shows no Libelous statement
made G C.C. Patterson to Arthur Campbell.
Assuming the plaintiff-appellant’s allegations with

waperi Lo alleged libelous statements made to Arthur

camphell in their best possible light, it is uncontroverted

e only persons who know what was said to Mr. Camp-

neil 12 Mr. Patterson and Mr. Campbell himself. Mr.

Patterson denies making any libelous statement to Mr.

Camiphell with respeet to Mr. Knight, and the sworn

~tatement of Mr, Cammpbell sustains that position. His

arfidavit 18 get out in full in the Appendix and indicates
nothing of a libelous nature. From the complete status
of the record there 1is, therefore, nothing in the record
to justify a finding of any libel on the part of Mr. Clyde

('. Patterson ahout James R. Knight inade to Mr. Arthur

. Campbell. There is no sworn affidavit or any eviden-

tial material to sustain the position of James R. Knight

that there was, in fact, any statement made of a libelous
nature,

B. The wunretuted record shows that any conversations
between Clyde C. Patterson and Arthur Campbel!
were privileged.



Mr. Clyde . Patterson had cosisme] o lomn o -
Mr. James R. Knight at Ford Finance (‘o e
) ‘ oht ¢ ord Finane (mnpany Wi
Mr. Campbell works. In addition, Mr, Kniaht
wotel checks and funds to purchase supplies

I
A8 sy
‘ For his 1,
personal worm business, and Mr. Arthur Campbel]
the go-between in the purchase of woris fron Q et
in Ogden, Utah. Tt seews, then, that there is littlv?ln,l:
tion respecting the motel interest of the parties “‘illd
respect to the area of qualificd privilege.

Wa

C. Counsel for the plaintiff-appellant coneeds that 1.
statements to Arthur Campbell were within ).
area of qualified privilege.

Counsel concedes the foregoing when he savs

his brief: .

in

“The elements of a conditionally privileg.|
communication, as mentioned above, micht ey
ceivably be found to exist in the statement ..
ARTHUR F. CAMPBELI.”

In summary, therefore, with respect to any slander
action growing out of alleged statelents between Arthy
F. Campbell and Clyde C. Patterson, the status of the
record shows that no such statements exist. Further, tic
record substantiates and counsel for plaintiff-appellan
concede the statements to have been within the area o
qualified privilege.

In discussing the matter of summary judgments, a
presented to the trial court in the instant case, the Cali
fornia courts in Hicks v. Bridges, 152 CA 2d 46 3b
P.2d 15, a 1957 case, state as follows:

“Such a motion is addressed to the sound dis

8



cretion of the trial court and in the absence ot
a clear showing of abuse thereof, the exercise of
that diseretion will not be disturbed on appeal.
Therefore, the issue on appeal is whether the
trial court abused its diseretion in granting the
motion. A motion for a summary judgment raises
the issue of whether any triable issues of faet
cxizt. Desny v. Wilder, 46 Cal2d 715, at page
725,299 P.2d 257. Under Code of Civil Procedure,
$ 437¢, the notion must be supported by affidavit
ol any person or persons having knowledge of the
facts. If the affidavit of the other party does
not show faets which present a triable issue of
fact, the judgment may be entered. The suffi-
¢iency of the allegations of the complaint do not
determine the motion for a summary judgment.”

(‘ounsel in his brief suggests to the Court that a
niked assertion of malice in the pleadings is sufficient
to remove the case out of the defense of qualified privi-
loze. However, the Courts of this jurisdiction have held:

1. Combes v. Montgomery Ward & Co., 272, 119
U 407, 228 P.2d 272,

“Where the conditional privilege exists, the
defendant is protected unless plaintiff pleads and
proves facts which indicate actual malice in that
the utterances were made from spite, ill will
or hatred toward him and, unless the plaintiff
produces such evidence, there is no issue to be
submitted to the jury, Speilberg v. Kuhn &
Brother Co. et al, 39 Utah 276, 116 P. 1027; Wil-
liams v. Standard Examiner Pub. Co., 83 Utah
31, 27 P.2d 1. The law concerning this principle
is well stated by the court in the case of Wagner
v. Scott, 164 Mo. 289, 63 S.W. 1107, where the
court, quoting page 1111: ‘The jury, however,

9



\\.'ill be the proper tribunal to deteiiy,
tion of express malice where m‘xdvn@-
1s fortheoming; but if, taken in conne
admitted facts, the words compl

as must have been used honestly and iy 206 "
by the defendant, the judge may \\'itl?dr'a\\:drI
case from a jury, and direct a verdiet for ’}
defendant.” See aso Newell, Slander ay L?'“‘“
4th ed. Sec. 395.” o

tlll‘ [RUE
ol il
‘ chon i,
ained o gp. o

2. Williams . Standard Evaminer, 27 Py |

Utah 31,

.\'

“When, as in the instant case, ti. phlie:
tion was qualifiedly privileged, the lmnlm;(:\
proving malice in fact or actual malico i |y,
or implied malice, was cast upon the plaintiff.

3. Carter v. Jackson, 10 P.2d 284 351 P.2d 957,

“There are two classes of privileged v,
munications, absolute and qualified or conditiong)
In the case of absolutely privileged communic.
tions, the utterance or publication, although it
false and malicious, does not give rise to a caus:
of action. In the case of a qualified or conditionl
privilege the law raises merely a prima facie ..
sumption m favor of the occasion.” Emwmphas:
supplied.

The only allegation of any malice to be found withn
the file as presented to the trial court is found m para
graph 3 of the fourth cause of action of plaintiff’s cou-
plaint where it says:

..., defendant C. C. Patterson in the pres

ence of others maliciously and with intent tv
cause it believed . . .”

The trial court at the time of the hearing had the fact
of the conversation of the parties, to-wit: Mr. (Camyr
10



el and M. Patterson, Letore him, together with the un-
L atrovei ted Tacts of the xurrounding eircumstances, and
Cond o ixsue of madice to take the matter out of the
e of gualified privilege, - Actually, there was no
cander at all to he found from the statement of Mr.
Patterson to Mr. Campbell respeeting Mr. Knight.

Thix Court has lield in Combes v. Montgomery Ward
sipra, where the facts are substantially without

T
i-pute, that the existence of a conditional privilege is

v

jor the court. It would seem to follow logically that
fihie facts with respect to malice again are without
dispute thix <hould also be a question for the court.

“First, we refer to the problem of whether
the court properly determined that a conditional
privilege existed. Where the facts regarding the
civcumstances of publication are  substantially
without dispute as here, the existence of a con-
ditional priviege 1s a question for the court. Re-
statement of Torts, Sec. 619, Hales v. Commercial
Bank of Spanish Fork, U"tah 1948, 197 P.2d 910, .
913. If there 1s any dispute about the facts, they
are to be determined by the jury, Newell, Slander
and Libel, 4th ed. Sec. 395.” Emphasts supplied.

D. The record shows that any statements made to
Frank Warner were not proper subject matter for
an action wn libel, stnce it was “lawyer talk” about
a proposed law suit and the defenses thereto.

In the case of Western States Title Insurance Com-
sy v Warnock, 415 P.2d 316, 18 Utah2d 70, the Court
lad thix precise problem before it in discussing the
libelous nature of statements made between attorneys or

lefendant and opposing attorney with respect to the

11



legal basis in libel for such statenments, |y that oy
Court said: N
“We pass to consideration of (. ...
cause of action. The statement alleved!\. wl.,
by the defendant was to the opposing COUNsyj
an office discussion of the lawsuit thev v,
volved in relative to the position that lhis adv.
sary would take respecting certain matteys unie:
consideration in the case. For a lawyer tg J. ;;],“
prised of the position of his adversary takes Wit
respect to some perticular testimony or eiyey
stance involving a pending lawsuit ix usually .,
helpful than harmful If all circumstances of ;
greater importance than this were permiti -
become matters for litigation there could iy »
free and honest communication between oppc.\iﬁ;
counsel in a case bhefore the courts.”

e I

That is precisely the issue presented to the court o
appeal in the instant case. Mr. Warner contacted )
Patterson and indicated a potential claim against M,
Patterson growing out of the operation of the mou!
To that, Mr. Patterson asserted possible defenses to th
action in that Mr. Knight had been taking funds of th
niotel for his personal business without pernussion ard
further without any notation that Mr. Knight was to v
charged back for said funds. This was attorney tui
involving possible defenses to a law suit and regardi:
the respective rights of the parties. It should not, undet
Western States Title Insurance Company v. Warnod.
supra, be any basis in law for a libel action against Mr
Patterson.

.. The record shows that any statements from ('l

12



¢ Pallcis o Pracds Warier were, in addition o
b g dallecailicon e arca of qualitied privi-
/, (fe.

1',!11 l‘t‘l""""‘ . .

- oddrneudt to determine any case that would be

S thin the area of qualilied privilege sinee the

sversation vas mxtigated by My, Knight's own attor-

aret orew out o thetr comimon interest in the motel

corcltonsin ool the parties. Mortensen ¢, Life nsur-
s Corporalion, 6 1.2d 408 315 P.2d 283,

“There 1= no dispute that a privilege to pub-
hshe defumation exists to protect a public or priv-
ate mterest recognized by the law to merit such
l)rotv(‘ti(,)ll.”

flere, again, the trial judge had before him all the
Aidavits and deposition of Mr. Frank Warner, and
woter review ol all the facts whieh were present before
iy, found no element of malice to take the matter out
of the quahitied privilege area.,

lu sununary, therefore, the statements made to
soank Warner were attorney talk and not the proper
suhjject for a libel action. However, disregarding that
wneet ol the case, which should be controlling, the con-
versations were found to be properly within the defense
ab qualitfied privilege,

POINT 11

THE COURT PROPERLY FOUND THE ALLEGED
STATEMENTS MADE BY DEFENDANT - RESPONDENT
ABOUT PLAINTIFF-APPELLANT WERE SUBJECT TO THE
PEFENSE OF TRUTH.

The alfidavit of detendant- respondent indicates an

13



unequivoeal misuse of funds,

"1 That on or about the 16th (ay of \j
1964, your aifiant and defendant Oriong JA' e
sent to plaintift James R, Knight the \“\lml;,
$1900.00 for payment of the unpaid halukml'lfl.
monies due on a sign previously installed -1; o
Motel. That said money was to be used t‘;;- tlAn
purpose only. That no investigation was ..
the books and records of the Motel duringe 11
operating season or until the 16th day of ()ct?»],,.‘.'..
1964, at which time Joan M. Patter;on, the \\',1.‘:
of your affiant and an accountant associate( Wity
the CPA firm of Atwood, Johnson and (<‘()>tl\i‘
went to West Yellowstone, Montana, and for 1,
first time examined the books for the operaty,
season of 1964. At that time she discovered 1,
instead of making payment of the sign that ).
said plaintiff James R. Knight had made .
following checks in the following amounts. all o,
which he stated were for his own personal hu..

ness.
May 16, 1964 ... $ 31.72
Garret Freight Lines
May 22, 1964 ...... e 342,002
Fanning Wholesale
May 23, 1964 ..o 178.06
R & T Enco
May 25, 1964 .. 101.00

Ford Finance Corporation

“Plaintiff James R. Knight further advised
the affiant’s accountant that the following checks,

to-wit:
Smith & Edwards ... $38.70
June 19, 1964
Smith & Edwards e T7.00

14



July 10, 1964

R.CoBat Bags S115

July 10, 1964
woere likewise cheeks whicll were paid out of the
West Yellowstone aceount and appeared to be
West Yelowstone Motel bills, but which were in
fuct tems paid from the Motel account for the
u~e and benefit of James R. Knight,

“All of the aforesaid items were marked so
ax to indicate that they were Motel items, and
nothing was indicated that they were to be eredited
to James R, Knight as a personal draw.”

o reply to that affidavit the plaintiff-appellant, Knight,

... that affiant sent reports to defendant on
the following dates, to-wit: July 15; July 9: July
21, August 7, August 27, and October 16, the
books were exaniined and all necessary adjust-
ments made. . .

The answers to requests for admissions indicate the
<une philoxophy on the part of plaintiff - appellant,
James R Knight, that, when vou caught me, 1 took an
adjustment on what vou owed me. This in no way denies
the wrongful taking and simply ignores it by reason
o the later adjustment,

Plaintiff in his affidavit (lixhibit 17, last para-
craph, page 2) further concedes the statements made
i defendant- respondent’s affidavit in stating:

“Affiant further states that a full account-
ing was made to defendant’s accountant on Oec-
tober 16, 1964, as stated heretofore, and that
Exliibits A through F as attached to defendant’s
affidavit as invoices and checks paid, were ac-

15



counted for or accepted by affiant

’ a3 persig.
expenses. '

.
I'he affiant in the affidavit at no point denies th, lat t]

< tos .
expenditures were not listed as personal hut as

< Hlos,
expenditures. Neither does he deny that thepe W

- . - vik\ a
indication on any of those expenditures that the

Yoweg,
to be charged against him persona Jly, but rather « o
to say, When vou canght me I then prepared an dveon

ing. This happened on Octoboer 16, nmany months
the use of the funds as shown by the checks, whicl, Wl
made out in May and July of 1964, Neither does 1
affidavit refute defendant-respondent’s sworn atid
quoted above,

o

Defendant-respondent’s affidavit indicates a suy .,
money sent to plaintiff-appellant for one speeific pu-
pose, the payment of a sign in the amount of $1,900:
To that the plaintiff-appellant rveplies, under oath:

“That the $1900.00 received from defendani
was not paid in its entirety on the amount owe
for installation and purchase of the motel sign.
That affiant informed Clyde C. Patterson tha
the sign was incomplete since no lettering accon-
panied said sign and with the latter’s know ledge .
lesser sum was paid. Affiant believes said s
was $1400.00.”

Herein, again, there is no denial on the part of th
plaintiff-appellant, James R. Knight, rather, an affirm
tion of defendant-respondent’s position that the money
was sent for a specific purpose and then misused In
James R. Knight. The fact that the full amount wu
not to be paid immediately to the sign company 1

16



Cowan s ustifieation forJames R Knight to divert the
Cqpand balanee of the funds =ent to him for his personal

S P =ITHes N,

The cenceral Jaw with respeet to law of truth as a
Chensoomoa libel action s oxet forth in Emde ¢, San

i Conad g, Central Labor Council, 23 (24 143
|r_'“' S0 Cabitornia, 1943

“More open to gquestion, however, is the spe-
cifie charge that *while the contract was still in
foree, the management openly violated its word
hy hiring non-union milk wagon drivers. [t s
aencrally agreed that it is not necessary to prove
e Lteral truth of an allegedly libelons accusa-
tion i cvery detad, so long as the imputation is
substantiolly true so as to justify the ‘gist’ or
wting’ of the remark. Hearne v. DeYoung, 119
(al. 670, 52 P. 150, 499; Kurata v. Los Angeles
News Pub. Co., 4 Cal.App.2d 224, 227, 40 P.2d
5205 Mortensen v. Los Angeles Exraminer, 112
Cal.App. 194, 203, 296 P. 927 Strocki.v. Stahl, 14
Cal.App. 1, 5, 110 P. 957; 3 Rest., Torts, Sec. 582,
Vomment 2:; Prosser on Torts, see. 93, pp. 855,
SH6." E'mphasis supplied.

That law represents the same position as
taken by the courts of the State of Utah in
Crelin v. Thomas, 122 Utah 122 247 P.2d 264.

The C(ourt affirmmed the principle, saying:

“Admittedly, when truth is pleaded in justifi-
cation, it is not necessary to prove the literal
truth of the preecise statement made. Slight in-
accuracies of expression are iminaterial, provid-
img that the defamatory charge is true in sub-
stance. Restatement of Torts, Sec. 584, Comment

17



(e); 53 C.J.S., Libel and Slander, 137

D225
T AT 6 * . Al . .
Therefore, under tle uneontroverted statye |

: So00 4,

record, My : I VI

vco d, Mr. James R, Knight, when he v FUNnipe -

West Yellowstone Motel, did receive a eheek i ,

‘ . : n i ‘““_
amount of $1,900.00 from (vde (. Patterson §,

‘g s Y . ’ ) " “

specific purpose of paving a $1,900.00 notel <oy 1o

Thereafter, Mr. Knight paid $ ot 1

5 » Ao hmght paid §1,400.00 on the gt !

to the sign company and diverted other of thoe. i
. . . V ) i

to his own personal business and did so without eopge,

- . . A\“

and without even making a notation on the checks o

invoices that they were for his personal hills 1 e

tion with his personal bait business and not for 1] . Vi

business. Thereafter, many months later whey andit

Mr. Knight, according to his own affidavit, finally wa.

an accounting. The trial court was, thercfore, obligate

to find that the gist of any statements with respee o

Mr. Knight’s misuse of motel funds was true and subj

to the defense of truth.
CONCLUSION

1t 1s, therefore, respectfully submitted that the tra
court was obligated in the sound use of its dixeretin
to grant defendant-respondent’s motion for summar
judgment on plaintiff-appellant’s fourth cause of acion

Respectfully submitted,
PATTERSON, FOLEY,
PHILLIPS & GRIDLEY
BY: ROBERT V. PHILLIPN
Attornevs for Defendant-
Respondents
427 27th Street
Ogden, Utah 84401
18



»vp YISTRICU COURT OF WEBER COUNTY, STATE OF UTAH

)
N (SRS )
)
Leoii, )
) AFF1DaAvIT
) Ne. 43160
ool ) Dept. No. 3
i 1. )
)
)
)
. )
53
tRR )

s

o, PATLERSON, being first duly sworn on cath, depose

s enc of the owners of the Yellowstone Motel at
witone, Montana, and one of the above-named defndants .
'.ota. the vperating season of the year 1964, the plaintiff
v wbt and his wife did manage the Motel for the times

. .utts svce forth in defendants'

Answers to Interrogatories.
trrvant further states as follows:
I fhat on or about the 16th day of May, 1964, your
“iant ant detendant Ormond Konkle sent to plaintiff James- R.
Srehtotac o sum of 51900.00 for payment of the unpaid balance
tores Jdue on a sign previously installed at said Motel.,
“at saia wmoner was to be used for that purpose only. That no
votiuation was made of the books and records of the Motel
hy the operating season or until the 16th day of October,
"+, a2t wiich time Joan M, Patterson, the wife of your affiant
A 4L datcecuntant associated with the CPA firm of Atwood,
cnsen and Lostly, went to West Yellowstone, Montana, and for
"¢ tirst rime exarined the books for the operating season of

. AT that time she discovered that instead of making the

F4ritieat of tae sign that the said plaintiff James R. Knight had

19




made the following checks in the following amount .

Al

which he stated were for his own Perscnal busjipe..

May 16, 1964 $ 31,72

Garret Freight Lines

May 22, 1964 342.02

Fanning Wholesale

May 23, 1964 178.06

R & T Enco

May 25, 1964 101.00

Ford Finance Corporation
Plaintiff James R. Knight further advised the affian-’
accountant that the following checks, to-wit:

Smith & Edwards 38.70

June 19, 1964

Smith and Edwards 77.00

July 10, 1964

R. C. Bait Bags 84.15

July 10, 1964
were likewise checks which were paid out of the West Ve il w,r .

account and appeared to be West Yellowstone Motel pilly, py:

which were in fact items paid from the Motel accounc fes e
use and benefit of James R. Knight.

All of the aforesaid items were marked so as to 1adicat.
that they were Motel items, and nothing was indicated that -
were to be credited to James R. Knight as a personal draw.

2., That during the Motel season the said James R. Kn:sh:
used the credit of the Motel venture for his own perscna.
advantage. That as a part thereof he obtained credit fror in
Union Distributing Company, Salt Lake City, Utah, a copy > i
invoice is hereto attached, marked Exhibit "A", and made a piu:
hereof. That although plaintiff had advised the affiant atf
Ormond Konkle, and affiant's accountant, on October 16, fﬁ&
that he had only charged to the Motel as Motel expenses rati:
than personal expense the above bills, the affiant states that
; further list of such unauthorized payments were disclosed, 3

list of such are hereto attached,mrked Exhibit "B', and za%¢

ized
a part hereof. That as illustrative of these unauthorize¢



f . Cobhonk

' Cobentd

1l oattasbhes a receipt, marked Exhibit "C'", and
stotiereot marked Exhibit D", togcther with
NS it davs warked Exhibit "EM™ and a
L sathed Exhibic “FY) all of which arc
N Toivruence.,
, wilaant states and refers to answers to
L L the <« laims of plaintif{{ that defendants
e vl oplatntiff ¢f certain personal property
v whach he paid for; that partial
tllcecd ¢laims indicates that the defendants
vtothe zollowing:
At
« il
vrdorack
recurds show that these items were charged
L. Motel and paid for out of Motel funds as
v!ohatc
- Lh-ba $ 5.10
Joa
G b 25.97 :
12 6+ 3.87
J0- 64 8.55
SOk
Sl2-64 7.61
vana jack
L ba 1.75
1one of the foregoing listed expenditures were
snowledye or consent of either affiant or defendant
that no knowledge was possessed by them of any
ires made from Motel by James R. Knight prior to

1
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October 16, 1964, and a substantial amount of said
expenditures were not discovered until subsequent to Said

date.

Further affiant sayeth not.

December, 1966.

RESIDE®XG AT OGDEN, UTAH
MY COMMISSION EXPIRES: 2/1/69

Mailed a copy of the foregoing Affidavit to Matt Biljanic,
Attorney for Plaintiff, 8138 South State Street, Midvale, Uta

this 29th day of December, 1966.

E ;2 P
A/7§2;46Z47$¢&%/ ft!;lﬂ%&L:

ECRET
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r

T0

6UR 0 1DER NO.

QUANTITY

2000

250

-

F.0,B. Kalamazoo - Parcel Post allowed

Terms:

IAGSOIN A
7D PEoENT
2N OF PAPER

1% 10 days Net 30

R C. WAIT BAGS EXHIBIT “E
DIVISION OF
RUTLEDGE CORPORATION
224 ELEANOR STREET
KALAMAZOO, MICHIGAN 45006 INVOICE
No. #15568
‘ : j INVOICE
Jim Knight DA J 1
Yellowstone Motel ™ wne 1, 196l
P, 0. Box 1486 SHIPPED
Wegt Yellowstone, Montgna B To Same
MAKE CHECKS PAYABLE TO: R.C. BAIT BAGE
i Parcel Post nopionear
DESCRIPTIOR PRICE T amount
No. 30 R, C. BATT BAGS TIN TIE - Specially Imprinted @30.354 | $ 60.70
No., S-754 R. C. BATIT BAGS REGULAR 21.L5
Book = Profitable Earthworm Farming 2.00
$ 8415

23
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SARVER HEATING

& SHEET METAL SHOP
- Your Lennox Dealer

Box 331 . West Yellowstone, Montana
Phone 64658 2723
\
$OLD BV‘ - DATE é_—/l,l 196A-/
NAME Z a8s ; : , : )

ADDRESS (/'

I

;7 y
[JCHARGE Drgzat'd PREVIOUS}

O paip 0uT{(JPd. on Acct. | BALANCE

Degp

b4

3xaX 11 /6]

(ol . 2




EXHIBIT '"A"

STATEMENT

UNION DISTRIBUTING COMPANY

WHOLESALE DISTRIBUTORS
P. 0. BOX 15245 * SOUTH SALT LAKE BRANCH
3447 SO. MAIN * SALT LAKE CITY 5, UTAH
PHONE HUNTER 7-7791

DATE JUly 1'1964 196
I~ ~
Yellowstone lptel
p,0, 3ox LB6
“est Yellowstone, Hontana
i J
DaTE | DESCRIPTI1ION DEBIT CREDIT BALANCE
Balance forward (due 7/10/64) 1356,29

| ‘ 4/au12
o |
%7.,0‘/ S00.00 -
o 5. 29
T conTs rrred 96
® L p97- 127 gy 20
e
2/6.44

UNION DISTRiBUTING COMPANY
SALT LAKE CITY, UTAH



IN THE DISTRICT COURT OF WEBER COUNTY, STatg OF U7
A

JAMES R. KNIGHT,

Plaintiff,
vs, : AEEIDsyI, \
: No, 45
S R ¢ R
Defendants,
. . e e e |
STATE OF UTAH ) o
COUNTY OF WEBER ;
|
|

JAMES R, KNIGHT, being first duly sworn on oath, deposes udi

Says as a counter affidavit to defendant's filed herein;

l. That defendant, Clyde C, Patterson, came up to tpe note] |
in West Yellowstone on several ocecasions and exarined the daily ‘
records. That affiant sent reports to defendant on the followiy |
dates, to-wit: June 15; July 9; July 21; August 7; August 2%, ang !
October 1€, the books were exarined and all necessary adJustmencs‘
made, The above dates were all in 1964, The above mentioned repm(
gave a daily accounting of income from the motel, trailers, garhag‘?
hauling and miscellaneous, ‘

That the $1900,00 received from defendants was not paid in 1
its entirety on the amount owed for installation and purchase uri
the motel sign, That affiant informed Clyde C., Patterson that tbei ‘
sign was incomplete since no lettering accompanied said sign andf‘ |
with the latter's knowledge a lesser sum was paid, Affiant benm} ;
said sum was $1400,00, l

That affiant had during the 1963 season made cash draws tor| ;

personal living expenses since no regular pay check was availabll.l

The checks made payeble to Garrett Freight Lines, Fanning Whole- K
sale, R&T Enco and Ford Finance Corporation, all written in 194
were made with the same understanding. The motel was not drawm' ;

any substantial income as of May 25,1964, which was clearly ref- !
Fig 6 | 22 PH'®7 !

= 1 \LE ] f
L ENDE @ /(’/V/ ,

FILED BT
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acced by the reports that were forwarded to Clyde C, Patterson
That checks made payable to Smith and Edwards and R.C, Bait
pags were reflected on the accounting statement prepared by the

gefendant, Clyde C. Patterson's, accountant-wife, relating to the

potel operation in 1964, That affiant had the above amounts, in-
siuding the three checks mentioned earlier, credited against his
wages for the year 1964, Affiant states that a full disclosure of
ia;l fzets known to him was made to defendant's accountant on the
kmsetiﬂé of October 16, 1964, That the check to Garrett Freight

1ines was discussed at sald meeting and Mr Knight, affiant, agreed

to agsume responsibility for the same even though it was not clear

lwhether said account was personal or business,
|

, Affiant further states that the checks made payable to Srith
!and Edwards were used to replace eqipment that was destroyed while
i;;‘hart was using the same for tree removal. That the proceeds

}y ‘rom garbage hauling and guide wecrk was all turned into the motel
; account by affiant, That proceeds earned by affiant on miscellan-
cous jobs outside the motel business itself were also credited
ageinst affiant's wages as salary earned, when in faet this should
not have been credited, This is reflected in the accounting state-
ment prepared by defen’ant's accountant, and amounted to approx-
irately $1400,00,

2, Aftiant further states that the eredit with Union Distrib-
uting Company was obtained after credit applications were filed by
James ¥night, affiant, and Edward Kenley. The invoice was shown as
Yellowstone Motel for delivery purposes only and not for credit
purposes, That items were shipped to affiant and Edward Kenley
prior to the opening of the tackle shop and the invoice dated
July 1,1964, was one of the last shipments,

Affiant further states that a full accounting was made to
defendant 's accountant on October 16, 1964, as stated heretofore,

and that Exhibits A through F as attached to defendant's affidaviy

8s invoices and checks paid, were accounted for or accepted by

27



affiant as personal expenses,

3, Affiant states that Clyde C, Patterson was fully g
of the purchases made by Jim Knight, affiant hefein_ of the g
listed in paragrarh 3 of defendant's affidavit, Mp, Pattersey :m«
affiant that he would pay for the items listed therein becgusy :d:
could not see the need for the purchases. The T.V. Antenng Clein;
by affiant was one of two used at the motel and was brought rrsm‘:
affiant's home, It 1s not the same antenna referred to ip Taragry
3 of defendant's affidavit. It is on this basis that affiant mmj
claim to said prorperty. 1

4. Affiant states that he had authority to negotiate the
purchase of many items for the motel without first obtaining the
consent of defendants and the operating records of the motel cles
1y demonstrate this fact., Affiant states that most, if not all, cr;
the confusion that has arisen on the accounting for the mote] ‘
operation resulted foom the confused manner of administering tne
investments made by all concerned and the failure of or lack of 1

|
payment of wages to affiant, 1
\
|

Subseribed and sworn to before me this _ _ day of February

1967,

P :
/-2/?”// L 7 7 2 /et
~~ NOTARY "PUBLIC i
RESIDING AT: ;
Ny Comvission expires:

I hereby certify that I mailed a true and correct copy of

at 427-57th Street, Ogden, Utah, this /s “day of February,l%!

s Sl i

{

|

\

|

!

i

i

|

the foregoing affidavit to Robert Phillips, Attorney for Defendant{
\

|

|

Matt Biljenic ‘
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Ix% THE DISIRICT COURT OF WEBER COUNTY, STATE OF UTAH

)
NMED e W IGHT, ;
1 LAINTIFL, ;
) AFFIDAVIT
) .
L o, PLIIERSON & ) No. 45160 - 3
cweoD KCNKLE, :
)
SLTE L DANTS . )
)
reoe Al )
. sSs
“F WEBER )

CLYDE C. PATTERSON, being first duly sworn on oath,
[EREPRTES and says:

Tvat he has read the answering Affidavit of the plaintiff;
star he denies that said James R. Knight ever advised and/or
, gquested permission to use motel funds or checks to pay his,
ames F. Knizhet's, personal bills. That he had no knowledge of
L4331 vayments, to whom they were made or the accounts thereof,
>1ior te October, 1964, and that on at least om account, namely:
for worm vats, he was not apprised of such charge and payment
ing1t the follcwing year.

Lffiant further states that there was nothing in the
tecires of the motel to indicate that said accounts were for
iames R. Knight, that as a matter of fact the invoices on said

2d been destroyed and not removed from the files, so that

items
12 was impussipble to identify the nature of the purchases.

affiant further states that if James R. Knight intended to
«s? £3+d monev for advance wages that he should have withdrawn

e memey fron the motel account and placed the same in his

personal account. That he had full authority to do so and

29




could have done so if he so desired. That furtheyrepw.
in

affiant states that the records contained no informati,
\'})
notation or statement that said James R. Knight consideryg
Y

said payment as an advance on his salaries theretofore ¢r

be earned.

Further affiant sayeth not.

o § ’

- - - szz?liv.

"C. C, PATTERSON

Subscribed and sworn to before me this 10th day of February, .+,

- -
7
,

s \

~ )
4,%4/4//m/c %}3\‘ =

OTARY BLIC
RESIDI AT OGDEN, UTAH
MY COMMISSION EXPIRES: 2/1/69
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