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IN THE UTAH COURT OF APPEALS

STATE OF UTAH,

Plaintiff/Appellee, Case No. 920139-CA

V.

ANTHONY HARRIS, : Priority No. 2

Defendant/Appellant.:

BRIEF OF APPELLEE

JURISDICTION AND NATURE OF PROCEEDINGS

Defendant Anthony Harris appeals his convictions of
theft, a second degree felony, in violation of Utah Code Ann. §
76-6-404 (1990), and burglary, a third degree felony, in
violation of Utah Code Ann. § 76-6-202 (1990). This Court has
jurisdiction under Utah Code Ann. § 78-2a-3(2)(f) (Supp. 1992).

ISSUES PRESENTED ON APPEAL AND
STANDARDS OF APPELLATE REVIEW

This appeal involves a warrantless police entry into
Michael Nichols'’ apartment no. 4B to seize Dexter Davis. After
Davis was seized, the police conducted a protective sweep of the
apartment and seized defendant. Stolen goods were in plain view
and defendant was arrested. The issues raised on appeal are:

1. Did the trial court correctly deny defendant’s
motion to suppress the evidence seized from apartment 4B on the
grounds that exigent circumstances justified the warrantless
entry and that reasonable concerns for the officers’ safety

permitted the protective sweep?



Whether exigent circumstances justify a warrantless
entry and whether a reasonable suspicion of danger supports a

protective sweep are questions of fact. Maryland v. Buie, 110 S.

Ct. 1093, 1095 (1990); State v. Morck, 821 P.2d 1190, 1194 (Utah

App. 1991) (citing State v. Ashe, 745 P.2d 1255, 1258 (Utah

1987)). The trial court’s factual findings must be affirmed on
appeal unless clearly erroneous. 1bid.

2. Does the state constitution require an officer to
have probable cause to believe that danger to life or limb exists
before the officer may take protective measures?

Whether a separate state constitutional standard is
applicable is a question of law which is accorded no deference on

appeal. State v. Larocco, 794 P.2d 460, 465-66 (Utah 1990).

When a defendant fails to assert a particular ground for
suppression in the trial court, an appellate court will not
consider that ground for the first time on appeal. State v.
Schnoor, 204 Utah Adv. Rep. 22, 24 (Utah App. 1/7/93); State v.
Sims, 808 P.2d 141, 150 (Utah App. 1991), cert. granted, No.
910218 (Utah 2/5/93).

3. Did the trial court abuse its discretion in denying
defendant’s motion to sever the Banana Republic charges from the
Mr. Mac charges?

A trial court’s denial of a motion to sever will only
be reversed if the refusal is "‘a clear abuse of discretion in
that it sacrifices the defendant’s right to a fundamentally fair

trial.’" State v. Lee, 831 P.2d 114, 117 (Utah App.), cert.



denied, 843 P. 2d 1042 (Utah 1992) (quoting State v. Lopez, 789

P.2d 39, 42 (Utah App. 1990)).

CONSTITUTIONAL PROVISIONS, STATUTES AND RULES

The full text of any constitutional provisions,
statutes or rules determinative of the outcome of this appeal are
reproduced in Addendum A.

STATEMENT OF THE CASE

Defendant and codefendants Michael Beavers, Michael
Nichols and Terrence Flemmings were charged with burglaries and
thefts at Banana Republic and Mr. Mac (R. 7-8, 23-24) (Addendum
B). Nichols pled guilty to a third degree felony; Flemmings’
charges were dismissed (R. 29, 897). Defendant and Beavers were
bound over for trial (R. 26-29).

Defendant and Beavers filed motions to suppress (R. 51,
55-56). After an evidentiary hearing, only Beavers’ initial
statement to the police was suppressed; the motions were
otherwise denied (R. 87, 91, 93, 101-08) (Addenda C & D).

Defendant filed a motion to sever his trial from that
of Beavers; the motion was granted (R. 220, 229-33, 234).
Defendant then moved to sever the Banana Republic counts from the
Mr. Mac charges; the motion was denied (R. 234, 530-32) (Addendum
E).

In October, 1991, Beavers was convicted after a jury
trial of misdemeanor theft by receiving, burglary and felony
theft (R. 244-45, 248-49, 352-56,). Defendant then entered

conditional guilty pleas to second degree theft and third degree



burglary; the remaining charges were dismissed (R. 365, 367-73).
Defendant was sentenced to the statutory terms of imprisonment to
run concurrently with a prior prison sentence (R. 396, 398).
Defendant and Beavers timely appealed (R. 384-85, 401). See
State v. Beavers, No. 920056-CA (effectively treated as
consolidated).

STATEMENT OF THE FACTS!

During the early morning of November 12, 1990, a
shopping cart was thrown through the front window of Banana
Republic in Trolley Square (R. 830-31). The burglars attempted
to take leather coats, but the coats were attached by chains to
the wall and could not be removed (R. 832-33). Instead, 52
canvass or cloth coats were stolen (R. 834).

Within minutes, defendant, Beavers and Flemmings
knocked on Michael Nichols’ apartment door (no. 4B) (R. 804, 830,
889, 1274). When Nichols opened the door, they brought in
armfuls of coats which they said were stolen from Banana Republic
(R. 890, 917). They "talked about going to some other store" (R.
893).

All four drove to a Mr. Mac store on Fort Union
Boulevard (R. 813, 893-94). Beavers backed the car up to the

store’s front doors and pushed the doors in, breaking the bolt

! The facts are taken from the evidentiary hearing on the
joint motion to suppress. When necessary to explain the
substantive offenses, the transcript of Beavers’ trial has been
cited. The trial occurred prior to the entry of defendant’s pleas
and defendant has cited to the Beavers’ transcript in his brief.



lock (R. 814, 893-94). Defendant and Nichols grabbed 39 leather
coats from a wall directly in front of the door (R. 806-08, 894).
When Beavers drove out, he caught the left rear side of the car

on the hanging doors and tore off part of the car’s taillight (R.
813-17). When they returned to Nichols’ apartment, the Mr. Mac

coats were hung with the Banana Republic coats (R. 895). Nichols
left for work and the others stayed at the apartment (R. 895-96).

Later that morning, David Hunt, the apartment manager,
heard a loud argument coming from no. 4B (R. 1110-11). It
"sounded like people were being hit in the apartment, like there
was an assault occurring" (R. 1112). Someone said, "Don't kill
me" (R. 1110). Hunt had not seen Nichols all morning, but he
earlier had seen two black males go into the apartment (R. 1111,
1120, 1147). Hunt was concerned because the night before two
black males had "burglarized or broken into" the apartment and
stolen a television (R. 1111, 1126, 1144). Hunt "felt one of the
people he had seen [in the morning] was similar to the person the
night before[,] but he wasn’t [sic] positive" (R. 1111). Other
than the two black males, Hunt did not know who was currently in
no. 4B (R. 1120, 1147).

Hunt called the police (R. 1110). When three officers
responded, he told them that the argument was still going on,
related what he had observed and heard, and gave the police the
description and license number of the car which had dropped off
the two males in the morning (R. 1110-12).

The complex had three floors and no. 4B was in the



middle of the second floor (R. 1110). As the police came up the
stairs, they could hear "male voices arguing inside the
apartment" (R. 1112-13, 1149). Officer Foster remained in the
stairwell while Officers Humphries and Beger approached no. 4B's
door (R. 1113). The door was ajar two to three inches; "the
doorjamb and latching mechanism were broken away[,] . . . the jam
being splintered" (R. 1113). The officers did not know if the
door had been kicked-in the night before in connection with the
television theft or that morning during the assault (R. 1112,
1128, 1152).

Without announcing their presence, the officers stood
on either side of the door (R. 1113, 1134). 1In Officer
Humphries’ view, "the argument that was occurring was violent
enough in temperament that [he] felt [the officers] should
ascertain as to exactly what was occurring" (R. 1148). Officers
are trained to assess the nature of a disturbance or domestic
dispute before intervening; otherwise if an officer simply
announces his presehce while a violent argument is occurring, the
combatants’ reaction may jeopardize the officers’ safety (R.
1148-49).

The police listened outside the door for two to four
minutes (R. 1113). They could hear two males arguing:

The first individual was saying he wanted to

take the coat, show the coat. "I will give

you $10 and I will be back later." The other

voice was objecting to that arrangement, was

saying, "No, you are not leaving with the

coat. I am not going to let you walk with
the coat for $10."



(R. 1114). A third male interjected:

They have got a lot of coats in there. You
have seen the coats they have in there.

(Id.). The first male responded:

Well, I am leaving. I will see you later.
(Id.) With that, Dexter Davis, a black male, stepped through the
doorway into the complex’s hallway (R. 1114). He was wearing a
leather jacket and carrying another tan jacket with store tags on
a store hanger (R. 1114).? After Davis stepped out of the
apartment, he turned and saw the uniformed officers (R. 1115).
He said, "Oh, shit," and "started to step back into the
apartment" (R. 1114-15). Officer Humphries reached through the
open door and grabbed Davis by the shoulder, flipping his feet
out from under him (R. 1115, 1130, 1142).

As soon as Davis started back through the door, Officer

Humphries could see into the living room. He knew that the

? officer Humphries testified that when he first observed
Davis he could identify the tags and hanger as Banana Republic’s
(R. 1114, 1131). The court questioned whether the officer could
make this connection during the few seconds he saw Davis before
seizing him; the court voiced that it was more probable that after
the officer entered the apartment and saw the stolen coats, he made
the connection to the Banana Republic burglary which the officer
knew about before coming to the apartment; the prosecutor agreed
(R. 478-80, 544).

Contrary to defendant’s assertion, the court did not dispute
that Officer Humphries saw the tags and hanger and, therefore,
could reasonably discern that the coat was "contraband." The
officer consistently testified that he could observe store tags and
a store-type hanger (R. 1114, 1117, 1131). He also testified that
based on his undercover experience in fencing operations, it was
his belief that the argument was over stolen coats (R. 1117, 1119).
The court did not question this testimony; it only questioned
whether, prior to seizing Davis, the officer could identify the
source of the stolen coat.



tenant of no. 4B was a white male, but the only persons he could
see were two black males, later identified as defendant and
Flemmings, and a female black juvenile, Deandra Hurd (R. 1024-25,
1111, 1115-16, 1146-47). Defendant ran out of view towards the
back of the apartment (R. 1116). Flemmings began fumbling with a
pile of clothing on the floor (R. 1115-16). Officer Humphries
called to Officer Foster and the two entered the apartment with
guns drawn as Officer Beger secured Davis on the floor (R. 1119).
Flemmings and Hurd were then ordered to the floor and Humphries
seized defendant (R. 1116). Officer Humphries quickly made a
cursory check of the rest of the apartment to determine if anyone
else was inside (R. 1120). 1In plain view were the stolen coats
(R. 103, 106, 1120-21).3

After providing the warnings required by Miranda v.

Arizona, 384 U.S. 436, 86 S. Ct. 1602 (1966), defendant was
questioned (R. 1047-48, 1053, 1056). He admitted his involvement
in the Mr. Mac burglary, claimed that he knew about the Banana
Republic stolen coats only after the fact, and implicated Beavers
in both crimes (R. 1049-51, 1068-75). When questioned the next
day, defendant repeated his confession (R. 1076-77).

At the same time, the police located the Mazda used in
the Mr. Mac burglary behind the apartment. It was missing a
taillight similar to the one found inside Mr. Mac (R. 798, 823-

24). Karen Hull, the car’s owner, walked up and explained that

3 A search warrant was subsequently secured; the trial court
found that no property search took place before execution of the
warrant (R. 103, 106, 478-79, 552-53).
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she had reported the car stolen; she said Beavers had stolen the
keys the night before while she was intoxicated at a party (R.
1178-79, 1181-83). Beavers was subsequently arrested.

At Beavers'’ trial, Nichols testified for the State.
(R. 914-30). One month after Beaver was convicted, defendant
entered his conditional guilty pleas (R. 365, 367-73).

SUMMARY OF ARGUMENT

A. Search and Seizure Issues

The issue raised in this appeal is whether the
warrantless entry into apartment 4B to seize Dexter Davis was
justified. If the police were not lawfully on the premises, the
contemporaneous protective sweep of the apartment was not proper
and the plain view observations impermissible. Since these
observations created the probable cause for the subsequent search
warrant, invalidity of the observations would mandate suppression
of the property seized pursuant to the warrant. On the other
hand, as defendant conceded below, if the entry is valid, the
subsequent police action at the apartment is constituticnally
permissible.

Determination of whether the warrantless entry into
apartment 4B is constitutionally permissible does not expand
existing fourth amendment law as claimed by defendant. Instead,
the resolution is factual: Was the warrantless entry to seize
Dexter Davis justified by the exigencies of the police
investigation; and, was the subsequent protective sweep justified

by a reasonable belief that the occupants of the apartment



presented a danger to the officers or others?

The police were legitimately investigating an assault
in progress when they became aware that the suspected
participants were also engaged in fencing stolen property. It is
uncontested that the police had a reasonable basis to stop and
guestion Davis; a closer question is whether they had probable
cause for his arrest. But whether the police had reasonable
suspicion for a temporary detention or probable cause for a full
arrest is not controlling; for in either case, the police had the
right to seize Davis. The issue is whether the police could
effectuate that seizure by reaching into the apartment.

The trial court properly found that the exigencies of
the field investigation justified the warrantless entry. The
apartment had been burglarized the night before; a person
resembling one of the "burglars" had returned in the morning and
was still in the apartment. Sounds of someone being assaulted
and responding, "Don’t kill me," had been reported. The lawful
tenant of the apartment had not been seen. The door to the
apartment appeared kicked-in and a loud argument was still
occurring. These investigations had not been resolved when Davis
stepped through the door, saw the police, reacted by saying, "Oh
shit," and attempted to retreat into the apartment. The trial
court correctly found that under these circumstances, allowing
Davis to retreat into the apartment created greater danger to

those at the scene.
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When Davis retreated through the door, the other
occupants became aware of the police and responded: one began
fumbling with items on the floor, the other ran further into the
apartment and out of police view. The trial court properly found
that the officers reasonably viewed these actions as presenting a
danger to their safety and, for this reason, were justified in
conducting a limited protective sweep of the premises to secure
the occupants.

Defendant argues for the first time on appeal that the
proper standard to judge a protective sweep under the state
constitution is whether the officers had probable cause to
believe that they were in danger. This is contrary to federal
and Utah case law which have consistently allowed protective
sweeps when officers reasonably believed they were in danger.
Further, since defendant did not challenge the level of certainty
needed for a protective sweep below, the issue is waived for
purposes of appeal.

B. Severance Issue

Defendant presumes that his conditional guilty pleas
permit him to challenge on appeal the denial of the motion to
sever. But using a Sery conditional plea to raise issues outside
of the fourth amendment context is improper. Preservation of
issues for purposes of appeal through use of a conditional guilty
plea must be limited to those cases which "ultimately hinge" on
the admissibility of the challenged evidence: a ruling of

inadmissibility would bar the State from proceeding with the
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prosecution. Resolution of a denial of a severance motion
involves complex considerations of the admissibility of other
crimes evidence and the balancing of any prejudicial impact to
defendant. For these reasons, appellate review of a denial of
severance cannot properly be undertaken in the context of a
guilty plea but must be viewed in light of trial evidence.

Should this Court nevertheless consider the merits of
defendant’s argument, prejudice for purposes of vacating an
otherwise voluntary guilty plea occurs only when a defendant can
establish that but for the ruling of the court, the defendant
would have insisted upon proceeding to trial. ©Under this
standard, defendant has failed to establish prejudice.

POINT I

THE TRIAL COURT CORRECTLY FOUND THAT THE

WARRANTLESS ENTRY INTO APARTMENT 4B WAS

JUSTIFIED BY EXIGENT CIRCUMSTANCES AND THAT

LEGITIMATE CONCERNS FOR SAFETY PERMITTED A

PROTECTIVE SWEEP; THEREFORE, THE STOLEN

PROPERTY WAS LAWFULLY OBSERVED IN PLAIN VIEW.

The denial of defendant’s motion to suppress the
evidence seized from apartment 4B is consistent with established

law. The warrant requirement of the fourth amendment renders a

warrantless entry and search of a home per se unreasonable, State

v. Ashe, 745 P.2d 1255, 1258 (Utah 1987) (citing Katz v. United
States, 389 U.S. 347, 358, 88 S. Ct. 507, 514 (1967)), and
mandates a warrant to enter a home to effectuate a routine

arrest, Payton v. New York, 455 U.S. 573, 576, 100 S. Ct. 1371,

1374-75 (1980); Steagald v. United States, 451 U.S. 204, 213-14,

101 S. Ct. 1642, 1648 (1981). But when the police are faced with
12



exigent circumstances demanding immediate action, the federal and
state constitutions permit warrantless searches and seizures.

Payton, Steagald, Ashe, id.; State v. Larocco, 794 P.2d 460, 470

(Utah 1990). For this reason, the trial court properly concluded
that the warrantless entry into apartment 4B was lawful.®

This appeal challenges the application of only one
subcategory of the exigent circumstances doctrine: a warrantless
entry into a home to seize a person which is necessitated by a
risk of injury or harm to other persons present at the scene.
The exception is based on a different rationale than in a

warrantless search for property. 2 W. LaFave, Search and

Seizure, § 6.5(d) (1987). 1In the latter, the exigent
circumstances doctrine permits a warrantless search on the basis
that evidence will be destroyed or removed before a warrant can
be secured. Larocco, 794 P.2d at 470; Ashe, 745 P.2d at 1258
n.lo.

A more compelling rationale underlies the safety
exception to the warrant requirement:

[Tlhe business of policemen . . . is to act,

“ There is no evidence that defendant had a reasonable
expectation of privacy in apartment 4B sufficient to challenge the
warrantless entry. Rakas v. Illinois, 439 U.S. 128, 143 99 S. Ct.
421. 430 (1978); Minnesota v. Olson, 110 S. Ct. 1684, 1688 (1990).
However, the trial prosecutor conceded that defendant had
"standing" to contest the entry (R. 1096). On appeal, the State is
bound by the prosecutor’s factual concessions. Steagald, 451 U.S.
at 208-09. But see State v. Marshall, 791 P.2d 880, 887 (Utah
App.), cert. denied, 800 P.2d 1105 (Utah 1990) (on appeal, State
challenged defendant’s expectation of privacy in the searched
premises as an alternative grounds for affirmance; trial prosecutor
had failed to raise the legal argument but had made no factual
concession that defendant had an expectation of privacy).
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not to speculate or meditate on whether [a
report of an emergency] is correct. People
could well die in emergencies if police tried
to act with the calm deliberation associated
with the judicial process.

Wayne v. United States, 318 F.2d 205, 212 (D.C. Cir. 1963)

(emphasis in original). Accord State v. Whittenback, 621 P.2d
103, 105 (Utah 1980) (officers not only have the right but the
duty to respond to suspicious activity). For this reason,

"[t]he need to protect or preserve life or

avoid serious injury is justification for

what would be otherwise illegal absent an

exigency or emergency."

Mincey v. Arizona, 437 U.S. 393, 392, 98 S. Ct. 2408, 2413 (1978)
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