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OF THE
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SECOND INJURY FUND,
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Defendants-Respondents.
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1 DEFENDANTS-RESPONDENTS

THE CASE

s Coemzensation Act case dealing with

al acainst his emplover, Emery

, the S+tate Insurance Fund, for

in tho course of his employment

N Lo 0T 1920

LISPOSITING BY THE INDUSTRIAL MOMMISSION

Poeollowint s licant's ¢cbhbiection (R, 143-144), Anended

nd Armended objection to medical

nlatrative Law Judge entered

an award

©owal Iisakility, an award for a 26%

noaward of medical expenses
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a Motvlion fur heviow
award (R. 159-161), ¢ o it ol 0 v '

of the Adminlstrative Lo

(R. 169). Plaintif:f t! [ N -
(R. 171) and a Vrit of pLo1T2 s [

before the Supreme Court.

RELIEF &0

Defendants on arpeal rospoes

of the Industrial Commission of Utah be affirmed.

STATEMENT OI FACTS

Plaintiff herein, a 67-year-old coal
(R. 21), was injured when the mantrip he was rid
of coal and bounced him into the air. Plaintiff
when he again made contact with the mantrip seat
progressed, plaintiff noticed increased paln 1in
on March 8, 1980, plaintiff was admitted %o +the
underwent surgery for lumbar laninccteomy (P. A7,

After a hearing befcre the
on July 12, 1982 (R. 19), plaintiff was scont 0

examination (R. 51-52). The medical rancl found

from a permanent partial impalrment acftribat il
of spondylosis and spondylolisth IR T U

and loss of parts of two finacrs (2. 15:=1di:.
the 2dministrative Law Judqe detormine i st 0
a permanent partial impatrment of 100 o vt

benefits accordinaly (P. 195-1%¢).
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ioagre: with plaintiff's allegation

Coeoreew ool "loes not contain any
iroicane that the employee (plaintiff)

roful cmployment

following his

's Brief at 4). On the contrary,

ntiff's condltion improved after the

nd that plaintiff's doctor considered

15, 1980 (R. 44). All of the plaintiff's

Line ralns assoclated with nrior injuries had

-£ 1980 (R. 42-43), and he had no
of earlier hernia operations (R. 47).
and plaintiff's physicians agree that

mid-September or liovember of 1980

now does vard work and housekeeping at

amb, ©n whose statements plaintiff relies as

»arent vermanent total disability, gualified his

nat »laintiff not return to work "in the mine" (R. 81 86),

hat o a cLa
molovnent.
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1 miner

The
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und,

s
only
tn a0

dated

orX% 1s much more rigorous that most
instance in which Dr. Lamb did state
tack to work was in a letter to
September 9, 1981, (R. 93). In that
1ified -is ooinion, suggesting the

et varttial disability at this

or from the Division of Pehabilitation

2 of FPducation evidences a possibility

L SER A I But this letter,
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APGUMENT
The solc Issue on appeal 13 whether the Industrial ¢ -
erred denying permancnt total disability benefits to a 69-year-ol.
retired coal miner with a 26% permanent partial impairment ratirn:,
Respondents agree with plaintiff that age is relevent to a detorr.
of permanent total disability benefits. VWhen age becomes the
principal factor in such a determination, however, public policos
and statutory intent demand denial of permanent total disability

benefits.

I. PLAINTIFF IS NOT PERMAMNLENTLY AND
TOTALLY DISABLED.

A EVIDENCE SHOULD BL EXAMINED I LIGHT MOST
FAVORABLE TO THE COMIISZSION'S T'INDINGS.

The Administrative Law Judge found as follows:

Regarding the 1ssue of permanent total disability

. the applicant is not entitled to a

tentative finding, since it appears . . . that his
prime reason for beinag unemploysod at the vresoent
time 1s age rather than nhrsic imoairment. (R. 15700

These findings were affirmed ke the Cormiss:ion, an? are ontitled
to carecful consideration on 2Ly eal. Theo Ut S S
has held that only on wvery rare cofoaosl L !

findings be overruled. In Harr:s oo Toodnce s ool o o
P.2d 510, 511 (Utah 19731, this - ot R T S S A

Industrial Cormission to woed o i : : o T [
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lon ToTact o py thh CommissLon
foounbTest to review, Id. at 512. More
R Coruoration Monfredi,

Ll omME, N9 (Utat 1981), as

1ewainag court's ingquiry is whether the

. 5 findings are "arbiltary, and capricious”
) ©withcut cause" or contrary to the "one
finewitakle} conclusion from the evidence" or
without "any sustantial evidence o suopor: them."
Only then should the Commission's findings be
displaced. (Bracketed language in original).

s

It should alss be kept in mind that ". . . the burden
froests) upon plaintiff to prove the extent of his disability by
v denTe which persuades the Commission in accordance with his
"

ntentiun.,

Shipley v. C & W Contracting Companv, 528 P.2d 153,

(Ttah 1974).
Mo substantial evidence refutes the Commission's findings
i case.  Plaintiff simply failed to carry his burden of persuasion.
B. PLAINTIFF, A 69 YEAR OLD RETIRED COAL MINER
WITH A 26t PERMANENT PARTIAL IMPAIRMENT RATING,

FAILS THE TEST FOR PERMANENT TOTAL DISABILITY
BENEFITS.

1

The test to be used in a determination of the permanent

*oeal disability of Utah Code Ann. § 35-1-67, was first enunciated

oS river King Coalition Mines Co. v. Industrial Commission of Utah,
o 11, 69 P.2d 608 (1937). In that case, an employee of the
i Coalrtron Mines Comeant, 1n the course of his ermplovment,
sLornt doetee oo et and an ore chute resulting in a crushing
: © T, the applicant therein was not
s et wowal disabilidy. In analyzing and

oo taloand wormanent nartial disability the Court
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disabled industriall..
vercent loss of bodily ¢ Sote ke gl
prove himself totally, and wormanently, disabi-d.

If so, he would take himsclf out of class of
applicants limited to recover under NNt
partial disability, and rut himself “he class ~7
applicants limited to rocover under npormanent
partial disability, and put himself 1n the class
where his compensation should be determined by

his total lack of industrial or e mical abilat.
But until that point is reached, the permanont
partial disability is seceminaly comvensataed for
on loss of bodily functicon alone. & workran may
stop in the zone of permanent partial not auilte
going over into the zone of permanent total,
whereas, a trifle more disabili* wronld brinag hin
into what the commission might find as a fact tn bo
an 1ndustrial or economic permanent total . . .

The applicant had a loss of bodily function of 79
percent."

[

69 P.2d at 613-614.

A sampling of other cascs establishes a pattern ~f

percentage of loss of bodily function which will support a Qoor

of total and permanent disability. Where an o

licant naud o=

hand amputated, lost 10-20% use of his riaht knee, and 607 1a:s

use of his left hand, he was grantcod o

total disability. Caillet v. Industrial Comn

(1936) .

In another case,

injured employce's permanent T | :
Industrial Cormmissicn's findin: o7 v g w00 0]
when supportsd by rerabillitation oot o R A e
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ors veasroeended a finding of 909

vered leg o at the knee joint,

d1slocation of the right

suliry icant, severce internal injuries to the right

unl 1ncurles to the scrotum on the perincum, the

~ormincd £o be totally and permanently disabled.

scott, 15 U.2d4 410, 393 P.2d 800

> 13 lit+le doubt that the injury suffered by plaintiff

bar doesn't reach the magnitude of severity of those

is the fact that his injury

s2r:ous and much less ©f a bodily impairment than in

slication for permanent and total disability
the Industrial Commission and upheld by the Supreme

For example:

loss of the use of cone leg by a miner.
v. Industrial Commission, 63 U. 210,
TH (1924,

Partial paralysis of both legs causing only

0f kedilv function because he could still
8 from the waist up and could get about
o was not sufficient by itself for a find-
poermanent and total disabilitv. Spring

o oo . Industrial Commission, 74 U. 103
N pasas, {

v

515 add

bone, necrssitating

v shortoning of the leg and

i the use of crutches for

slont to reverse a decision

1on that there was not total

y tijar v. Industrial Commission,
Lot 705 (1935).
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104 U. 333, 130 D.2a -0 il i

Not only should a 26, permanont partial ampairmoot o an

case be insufficilient for a deteorminat:on F oormaent ot al

disability, the evidence zviously statod demonstre
plaintiff's January 1980 accident had very litele o ffcorn, 19 an

plaintiff's emplovability. After foll

closely for over six months, Dr. Lamb
on August 27, 1980:
"He (plaintiff) did heawvy workx in the mine and he
probably shouldn't return to this £or 3 -~oupls «
three months yet." (R. 57).
At a December 10, 1980 e¢xamination, plaintiff told Dr. Lami
"in the process of retiring" (D. 57)

Plaintiff's decision to retire was wvoluntary, and his

disability was the natural resulv of his ac: as woll
pre-existing (pre~January 1980) causes, according to Dr. Lart's

letter to plaintiff's attorney dated January 22, 1980 (. 11, !

Plaintiff admitted that normally miners roomire boeswoeon i 1 =
of 60 and 70 vears old (R. 45), and furtior, tootifood thy
now on soclal security retlroment bonel FETUP v

pension from n:is labor uwnion (2o dd-475 4

In light of this cvrbenec, the molo g 0o



: g oo lhinmifE s oondition, commenting: "Upper
prel " (P. 1:8)
coheb s case of Beverly R. Buxton v,

Y s7 .24 121 (Ctah 1978). Plaintiff

oo Sale, LW, that the primary 1ssue there was the
cormiiiar cen ol owleot oy o pet the general statute of limitations
sable o 4ll remon's o cases applied to Section

—L-dte Dot ey 0o 2. Rnnctataed in a case for increased benefits.
art fount that thore was no statute that applied to that
Cov.onowiben the contanuing Jurisdiction of the Industrial Commission
o Ural, was invoked by oa filing of a claim for compensation.
wiirily, the Sunreme Court found that the evidence taken at the

1 Zor the increase of benefits that the loss of

c:n nad increszsad from the 40% plus 15% pre-existing

ical wanel of the prior hearing to a 100% based

nerowonly meddical evidence presented at the time of the second
avines from Dy, Wavne Hobertson. The court ruled that there was

in the fila to rebut Dr. Hebertson's

129% Jdisability at the second hearing

Cormission's denial for additional

That si1milv 15 not the casoe presently before the court.

of the Commission's order show

antavee

nf n~ rore than 26% disability

in his hone.

supra, s that

528 P.2d 153 (Utah 1974).
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¢ oo, or v menltcal ranel owhion rated
. disabalitye ot 50 per cent, which the
Commission o lested to belies and adowt as 158
Ianmding. It (s not open to wuestion that if

Cac Commy n nad chason 2o make its findings
In accordancs with the plainti
that oward would be sustained. But upon

this review 1t 135 our duty to survey the total
cevidence wn the light most favorable to the
Commisslon's determination; and to assume that
1t believed those aspects of the evidence

which support its award; and we cannot properly
reverse when there 1s a reascnable basis therein
to support the findings and award as made.

££'s evidence,

doat 155 {(Citations omitted)

Industrial Commission, No. 16433 (Utah

In archuleta

-1 Anral 3, 1980), an applicant with 26% permanent partial

ibrlrty sought an award for a permanent total disability. Therein,
coury concluded:

he answecr to plaintiff's contentions 1s that it
3 %0 Lrerocatis of the Commission to find the
; and that there appears to be a reasonable
3 to support the finding t!
1t of 10 disability she has suffered

the at

S

Plaintif alsn states that because Tsah Code ~Ann. § 35-1-67

I ey e Toos et reraire that ity
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irolied that irpalrment
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because of hia 1 ]
The plamnt 0 e L
respectfully submltho i v b PR N N N

should be affirmed In all 1ts @ arti -laro.
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DATED THIS _ & D wf Servrembor, 1943,

BY //‘) *% /-)// ; ;-A
mlf" B.BLACK ©
ttorney for Defornlant
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I hereby certify that a true and correct crny of the

foregoing BRIEF was sent this / day of September, 1923, o
the following:

Virginius Dabney, Frank V. YNelsan

DABNEY & DABNEY Assistant Attorn.. Q:F'YJl

136 South Main Street, Suite 412 236 State Carizol Ruiliing

Salt Lake City, Utah 84101 Salt Lake Citw, [,'LJH ER D!

Gilbert A. Martinez

Second Injury Fund

Industrial Commission of Utah
160 East 300 South

Salt Lake City, Utanh 84111
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