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I THE SUPREME COURT OF THE STATE OF UTAH

SHARDN L. TANNER, H

Plarntiff and :
Appellant,

vs. : CASE No. 19155
WAYNE R. TANNER, H

Defendant and
Respondent. :

NATURE OF THE CASE
This 1s a divorce action.
DISPOSITION IN THE LOWER COURT

Plaintiff-Appellant commenced this action in the lower
court to obtain a Decree of Divorce. Trial was held and a
judgment rendered on March 2, 1982. The court entered its
Findings of Fact and Conclusions of Law and Decree of
Divorce. Both parties were granted a divorce and Plaintiff
was granted custody of the couples one child; however, the
court ruled that the Respondent's 1/8 interest in a family
partnership was 1rrelevant to the marital estate.
Conseguently, pursuant to Rule 59 of the Rules of Civil
Procedure, a motion was made to amend the decree but it was
denied on March 25, 1983. Appellant appeals all aspects of
lower court's Order concerning the division of property.
The Divorce 1tself 1s not appealed.

RELIEF SOUGHT ON APPEAL

The Appellant seeks reversal of the District Court in

1ts fallure to take into consideration in dividing the
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marital estate responddent s 18 Lt e o 0 e e
by respondent himself at S$2, 050, 501 wiiio o 0 e,
1963 during the course of the 29 yoar oo g The 4
itself 1s not appeasled.
STATEMLET OF THE FACTs

The parties to this actilon were married on Jane 2
1953. (R-123) In 1963 Respondent and several rolative:
inherited a ranch from Respondent's father. (R 38, 39, 1 °?
According to the estate plan Respondent became the owner f
a 1/8 undivided interest in the ranch and 1ts 1mproveme:*s.

On February 8, 1980 Respondent and his farmily
represented to a financial 1nstitution, wlth whom they were
applyling for a loan, 1n a financial statement signed i,
Respondent, that the value of the ranch with 1mprovements
was $1,023,475.00. (Plaintiff's Exhibit J, R 181,182)

On December 19, 1980 Respondent and others certifie:
the value of the ranch to be $1,697,873, (Plaintiff's
Exhibit K, R-183) and on the same date to another financia:
institution $1,713,773.00. (Plaintiff's Exhibit L, RI1834
Finally on December 17, 1981 respondent and his relatives
certified that the value was $2,050,361.00 with t2tal
current liabilities of $433,035 and a net worth !
$1,617,326.00. (Plaintiff's Exhaibit M, Aypuenlix A, R 181
195) Thus, Respondent's 1interest (1/8) 10 *the s won?
thereof in December of 1981 would have been $202,165.00.

Despite the representations by Respondent and bl
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R fioar 121 1nstitutions from February 1980 until

wreer 1981 snhowing that the value of the land and
ppaovedsents doubled 1n two years, Respondent testified at
trral on Novermber 19, 1982 that the value of the ranch and
1mprovernents was between $400,000 and $700,000 (R181) with
approximately $480,000 of debts outstanding against the
property.

Respondent's brother testified the value of the land
withoat 1mprovements was $829,000 (R202,219}) with $506,000
owed agalnst 1t. (R 202-205) However, he admitted to
representing the value on December 17, 1981 to be $2,050,362
(R220, plaintiff's Exhibit M, Appendix A)

The Appellant and Respondent are both social workers,
i, + of wnich supported the other while they went to 32001
and earned their degrees. (R 136, 195) 1In 1974 Appellaat
bejan paying 1nto a retirement fund. (R150) She encouraged
Respondent to set up a retirement fund or pension annunity
but he refused stating that the ranch was to be his
retirement. (R 154, 155) On the date of trial the present
value of Appellant's Retirement annunity was $34,200.00. (R

132) Respondent contributed nothing to this annunity (R

156,157) “ven though both parties worked the
reponsitalrty of carang for the parties infant child and
kicpiny the house fell upon the Appellant. (R 134)

Appellant's current 1ncome 1s approximately
So9, 0 Tyear (R125) and Respondent's 1ncome between $18,000
o1 $19,0 0 Tyear. (R176) Both parties have educational
Fiit i of APPRLLANT 3
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backgrounds egually 1mjressive. (e 1534, 179,

After 29 years of muarriasage the Aprellant filed
divorce action against Respoaient based upon mental cruelr,,
Respondent counterclaimed. (R 163) Di. e wis Jranted t
both parties on March 2, 1982. (R 91-92)

The District Court concluded that the marital property
should be divided equally. {(R83) The court d-c1ded tha-
Appellant's $34,200.00 retirement annunity should r
i1ncluded in the marital estate and divided 1t eaqually. T
court, however, refused to consider, 1in dividing the ass«<t;
Respondent’'s interest 1in the Ranch which the evidernc.
proved, was worth over Two Hundred Thousand Dollars to hair.

(Plaintiff's Exhibit M, Appendix A, R 184, 185)

ARGUMENT

POINT I.
THE DISTRICT COURT ABUSED ITS DISCRETION IN ITS
FAILURE TO TAKE INTO CONSIDERATION, IN DIVIDING THE
MARITAL ESTATE, RESPONDENT'S 1/8 INTEREST IN A
RANCH VALUED AT $2,050,361 WHICH HE INHERITED IN
1963 DURING THE COURSE OF THE 29 YEAR MARRIAGE.

It is the law of the State of Utah that a coi1rt aa.y, 1
dividing the narital estate, consider "all assets of ev::
nature possessed by the parties, whenever obtalned atd Ui
whatever source deraved, “!EEQEELQ v. Woolwari, 656 1'..
431, 432 (Utah 1982); Engjglert v. EkErglert, 576 pP.2d 127=
(Utah
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(V8 'fits rule applies even though the property
tave beenooa g1 ft from close relatlves.:l
This cCourt 1n Englgig, 1n sustalning an award of a
purtion of a retirement fund of one of the spouses, took a
close look at the language of the Utah Statute which governs
the property rights of the parties 1in divorce matters.

.y

U.C.A. 30-3-5 states as follows:

When a decree of divorce 1s made, the court
may make such orders 11 celation to the
children, property and parties and the
maintenance of the parties and children, as
may be egquitable.

In Englert the court made the observation, "It 1s to be
particularly noted that the langaage 1s in general terms and

contains no hint of limitation.

Englert at p. 1276.

In Weaver v. Weaver, 2, Utah 2nd 166, 442 P.23 928

{1968) the husband had received a gift of stock of a
s1zeable sum from his father and sister. Tihe trial court
treated sald property as part of the marital estate in
dividing the assets. This Court affirmed holding that such
property should not be excluded from the marital estate.

In the case Bushell v. Bushell, 649 P.2d 85, (Utah

1982) the husband had received 14 acres of real estate as a
;ofr from his father just three years before his wife filed
£ 4 divorce.  Tras coart affirmed the trial court's raling
1t was [rooer to treat said parcel of real estate as

1. pastell v. Buashell, 644 P.2d 85 (Utah 1982)
N Hamilton, 562 P.2d 235 (Utah 1977;

TWeaver, 21 Utah 2d 166, 442 P.2d 928 (1968)
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part of the marital eot.a:.. | TR IR o

awarded one of the 14 a0res to the wite a0 @ 1o e ;
the husband, but gave the wit.» o .. o Pt o seo
one-half years so she culd use the 1ncome therefrom to roa)

her children.

The broad language of U

35-3-5 a1 tane rules
law applied 1n the cases above citei make 1t clear that ti.-
District Court should have considered all of the pars s
assets from whatever source derived 1n dividing the marits
estate.

In this case 1t 1s absolutely clear from the vy
that the traal court excluded Respondent's 1/8 1nteres
the ranch, 1in dividing the mirital as3ets, the court state:
in its minute entry after traial:

"The separate estate of the defendat (Responldent)
which came to him by 1unheritance 1s . . .
irrelevant to a decision in this case . . ." (R82)

According to the law of the Srate sald property was
very relevant 1in deciding how the parties assets should hate
been divided. Had the District Court concluded that tte
land had no value and had divided the property as it .1,
Appellant would have no argument on appeal. However, w
the court arbiltrarily decided not to take Resporde:n:
interest into account, an 1nterest windch coal 1 be worrn
$200,000 to the Respondent, 1t was an abase of the o« a1

discretion not to consider 1t.

BRIEF OF APPELLANT 6



ot rtrs court does not award the Appellant an
Liitere st 1n the Respondent's 1/8 1nterest in the ranch, it
shiald at least consider the value of the Respondent's 1/8
1tnterest 1n the ranch to offset the award to the Respondent
of one-half of the Appellant's retlrement annuity.
Therefore, the court should exercise its equity power to
reverse the traial court to the extent that it awarded
Respondent 1/2 of Appellant's $34,000.00 retirement annuity.

POINT II.

Tiif; DISTRICT COURT ABUSED ITS DISCRETION IN
AWAR0OI 15 RESPONDENT 1/2 OF APPELLANT'S
REITREMENT ANNUNITY, TO BE PAYABLE UPON
APPELLANT'S RETIREMENT PLUS INTEREST EARNED
THEREUPON, WITHOUT REDUCING SAID SUM BY THE
AMOUNT OF TAXES APPELLANT MAY BE REQUIRED TO
PAY UPON WITHDRAWING SAID SUM UPON RETIREMENT
TO PAY RESPONDENT PURSUANT TO COURT ORDER.

It 1s 1mpossible to predict what the tax laws will
state when Appellant retires ten years from now and it is
rmpossible to predict how much interest the retirement
aunanlty willl earn duraing that period. However, 1t 1s
foreseeable that upon Appellant's retirement the amount owed
to Respndent may be very large because of accrued interest.
It 1s also foreseeable that a large amount of tax thereupon
vl be assessel against Appellant for withdrawing the same

Voo espoondent . In the event this court chooses not to
st asi1de the District Court's order awarding 1/2 of
A ollant's retirement annunity to the Respondent, in equity

) good cons e e Appellant should not have to pay taxes

the benefit Respondent derives therefrom.

BivD OF APDRELLANT 7



Therefore, the District Court's ruling,

"The court further finds that thre val o of 51
annuity should not be e oo e g sant !
taxes which Plavariff will hivve o0 pay wioon oo
withdraws monies from satd annulty 1n o1 fer to pasy
the defendant that portion trais® o wain tw o1 leet. ' (R
should be set aside. The tax buar len should rest wit

respondent who will ha

ve derivel the benefit of cashing

the $17,000.00 of the annuaity plus 1nterest.

In Savage v. Savage, 658 P.21 1201 (Utah 1983) the

consequences of the distribation of the marital estate

held to be an 1mportant aspect for the valuation and

distribution of that estate.

CONCLUSION

In order to better achieve equity and fairness

District Court to the

part of the marital estate,

ta

Was

the

th

extent that 1t did not consider a

Respondent's 1/8 inkerest 1in to

ranch valued at $2,050,361.00 which he inherited from hi

x

€

Appellant respectfully reqaests this court to reverse tne

father in 1963 during the course of the parties 29 ye.ur

marriage.

In the event this court chooses

not to set aside thne

District Court's order awarding 1/2 of Appellant’

retirement annunity to

least. amend that order

BRIEF Of APPPELLANT

the Respondent, this court s'tall

to ensure that Respondent will

ha:



jr1y the taxes thereapon rather the Appellant.

Kespectfully submitted this & day of June, 1983.

torney for Appellant
Suite 300, 2605 Washington Blvd.
0Ogden, Utah 8440

CERTIFICATE OF MAILING

I hereby certify that on this ZZ ﬂ day of June, 1983,

1 maililed two true and correct coplies of the above and

foregoing Brief of Appellant, by placing the same in the
..ot States Maill, postage prepaid and addressed to the

»ll~¥o1ng: Pete N. Vlahos, Vlahos, Perkins & Sharp, Legal

Forum Building, 2447 Kiesel Avenue, Ogden, Utah 84401.

Secretary
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FORM 19 (Rev 12:76)

STATEMENT OF FINANCIAL CONDITION AS OF

APPENDIX A

N S N——
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(207

1957

CURRENT ASSETS' o

CURRENT LIABILITIES®
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Cash-Checwing (Bank

| Sevings (Banw —_—

OUN
rh_ﬁ?j_tg

Notes sna Accounts Rec (Sch A)_

Accounts Payable (Sch. E)

One Yr. {Sch,_ E)

/ﬁle Due w:(h /’_[

02 27F]

Listed Stocks and Bonas (sch 81 L L8 S0 4 2poo /ur A yaRy7 %4
Prepaia Cash R/” -Sive & (21135_ 2% 421/ //X/va 7 s/
Other Prensids /f/fuﬂ @; !’L‘w 5;0 Federsl income Texes (Yr.), ‘
i 93“ State Income Taxes (Yr.).
ia/ed _C Vo 2 ”902 Res! Estate Taxes (Yr)
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Livestock (From Applic#tion) /73 75¢ eutt- Cowo & Uhlle 47 - e V727
lovhar Current Assets Current Portion of Long Term Debt_ /2/ 4/46
' Other Paysbles, Rent, Etc. ‘
Cash value of L:te Insurance
Total Current Assets | R 7P ¢é Total Current Liabilities La2f! LSO
[ LONG TERM ASSETS* LONG TERM LIABILITIES”
; uipment. yenicles, Trucks, and Autos S/ OO | Notes Payavie (Sch. E Less Current)
%L Yo7 @ 200 (Z6cp | /Y Jecundy - Lo lie Spltwl /0500
Y P (D Zoo 20 FO0_| aniidls T 7B J//fz 4
Otnev Livesjock {Horses. Etc) Loans Secured By Life Insurance,
171 . 4@ (‘3 Zt‘ [l /.? ser Real Estate Liens (Par/Lien Hold/Maturity/Rete/P & |
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L LA L /?}jzrﬂw Sz Doy P75 gun /77 %
Other Personal mm, % F S P yedee B0/ ve /////Z ‘
Ko 57 S & SO 00 can Lo niidl” “Thr
iFarm Land ang Improvemenu (Description of Farm. *
img Land (Sch D} - Inciude vaiue of Improvements)
i A4 —
‘ Sedeade 2 /7 [ T05 200 Schedll? 2 2fuZL
i Non-farm Real Estate y
/4’/‘4, »CV// "7 :;(H;I/,’:.'l: Other Liabilities,
/7/7 Cher T [Ty L4000
omu Long Term A:setsﬁ[i d{/ Lfﬂ/ 7 0w
| 75 a2 7r Total Long Term Liabilities | 227 5.9%]
sk Crd e 2Mp00 Total Liabilities | 432 &35

Total Long Term Assets
Total Assets

" 2726 ‘700

PV TEZA

Net Worth
Total Net Worth and Liabilities

!
;

A R v 7
} Contingent Limbilities 3 e =l Explan
| Notes Endorsed for Others 3. "W okd Exglan,

1 [l Exploin

‘Judimenu. Suits or Claims Pending

| Insurance

Yer
/‘/md

‘1 Motor Vahicles §.

12 Farm Buioings §

Property Damage §.

mnaea Coversge §

Feed §

Persons’ Lisbility $ |

! Eauopment % é./// 'l

3 Pubiic Liabihty on Premises

|74

I's Liters

insured

ot

18

4. Workmen's C

| 6 Disabihity Heatth §

| oate of Last IRS Auait

7 Other (describe)

Status.

The undersigned (borrower) delivers the foregoing (and attached,

rower’s financial condition as of the effective date indicated and furnishes them to.

PCA in order to induce PCA 1o establish and, or continue financing for the benefit

18

It any) financial statements certitying that they fully, truly, and correctly represent bor-

/XHEWTMV

DATED_/ 7~/// 7

“Most applicants will find the first page of the statement of financ st condition suthicient tor stating their fin

tionsl space should use the schedules on the reverse side of this form Totals
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ancist condition. Applicants who require 8ddi-
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