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I}l THE SUPREME COURT

OF THE STATE OF UTAH

U

Case No. 19172

BRIEF OF DEFENDANT-APPELLANT

STATEMENT OF THE XIND OI' CASE

This case 1nvclves the legal effect of an oral
oroiise Iosr o additiosnal orrfice space given by a lessor in
Julv, 1279 b2 induce a locng-time tenant (Appellant) to sign
thi<e Sear written renewal lease for Appellant's regular
fZ1ce cspace tn the Newhouse Building. The regular office

sace nad oeen continuouslyv leased bv Appellant for many

C=ars niior tnereto.  Afzar the written renewal lease for
Tne r o iris TrTice space was signed by Appellant, the
B <% =re guildins and assigned the written lease to

P2suor.ient fhen 1mmediately leased under a

- .r..-er L2ase -he promised additional space to IML



thereby makingz 2= wmilwd ol o 3T ThL L) il Al

lessor's promise 23 AR

purchase of the building and the lezse n> IML, Appellant

notified SCM ©f the premise. 3¢

the promise and thersiore ~ppellant

renewal lease and moved Irzm the kbuildinag as 2f April 1,

L
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1981. Respondent SCM theéen commence.: this
Appellant for rent for the remainder orf the term oI the
written renewal l=ase.

DISPOSITION IN LOWER COURT

The lower cour*t reguired the iuary £o ~1nd

1l

Q.

[}

szecific elements of an oral contract or 1t Cf
..t czmarrn a verdict [or Appellant. 2ecause oI the
instructions, the jury could rct ‘1nd those sweciriic
elements cf an c¢ral contract and returned 2 verditt IOr
Respondent. The lower court 2ntared 127s jucdment against

Appellant regquiring Awpellant to vay tne rent Ior th

remainder of the l=2ase zZerm togetraer wWiil, interest and
attcrnay rT2=23.
PELIED 5CUGHY 0 T T

,\,HL, - + - — - T
lower courc . - B R ' -
~ae consideration I e . ; P I



nat Appellant was entitled to rescind

rxxluare of tne oromise.

‘EMENT OF FACTS

Tre _Acrs pertinent to the issues of this case

zrr anc.souted For convenience they have been divided
snno nuebered varagraphs.

1. In June, 19279, Appellant Watkins & Faber had
De=n a t2nan: Nt tae Yewhouse Buililding with office space
.o the 31xth Z12cr fo2r rwelve vears under a succession

20 wiltten leases, (F~290:; see Exhibit 2-P).

)

In June, 1979, the owner of the Newhouse

=
b
L
.
2
m
W
Y
~

R1chara W. Fischer. (R=263, 290). Mr.
K=nn=th P. Swincon was Mr. Fischer's resident building
manager and agent [°r negotlating leases. (R=-263, 264,

. The Watkins & Faber lease then in effect was
due T orerminate o June 30, 1979 (R-265, 290), and Mr.

Secrrn Cortacraed Mr, Walter PL Faber, Jr. several times

une, 1979 in regard to signing

L. MoL Faper =nold Mr. Swinton that Watkins &
177 il adsacent space on the sixth floor

- st 2 renewal lease unless the additional
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o

(o

, alse see R-232-33).

space was vromised. P-2An, 263, 29

(

5. At

'

hat time, IML was a month-to-month tenant
of the adjacent space on the sixth floor and was planning
to move from the adjacent space to the eleventh floor in
the building. (R-267, 270, 292).

6. Mr. Swinton told Mr. Faber that he didn't
think there would be any problem in gectting the adjacent
space but that Mr. Fischer, the owner of the building, was
out of town and would have to make the promise when he
returned. (R-268, 294, also see R-232).

7. Mr. Swinton then talked to Mr. Fischer
about Watkins & Faber's reguest, and Mr. Fischer's
reaction was favorable. (R~269-70) .

8. A week or so prior to the end of June,
1979, Mr. Swinton delivered the proposed renewal lease
for Watkins & Faber's regular office space to Watkins &
Faber's office. (R=293, 265-66) .

9. The l=ase remained 1in the ofrfice or Watkins
& Faber ard was not signed by Watkins & Faber until July

9, 1979 when Mr. Fischer rerurned and discussed with lMr.

o

Faber %Wa
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renew the 1

fR=297-98). Mr. Fiscner an.l Mr. Sw:nton came £ Mr.



-
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~~2n 2ate and arfter discussing the situation
R ctotner 3ard he was informed that IML was planning

-

micces Wl Rl twO or three months and would be moved
Zr-om zoe s1xth Zlzor by the end of December, 1979.
iR-2%5-38). Mr. Fischer then stated that if Watkins
ifaber wculd sign the renewal lease for the regular
oIrice space, tne adjacent space would be made available
=9 wawkins & raber nct later than December 31, 1979.
(2-238) .

10. Also at the time of the promise, Mr.
Fiscner, Mr. Swinton and Mr. Faber went into the adjacent
swace ~ccupled by IML, discussed Watkins & Faber's need
or several additional orffices, the locations of the
311dlny partitions for the additional space, and agreed
that the additicnal space would be rented at the "going
rate". IR=-272-73, 296, also see R-233-36). Mr. Faber
=nen siyned the written renewal lease. (R-298). Both

‘1, Swairt:n and Mr. Faber testified to the above facts.

dr. Yoscrer was not present at trial and did not testiry.
11. The written renewal lease does not contailn

1-3c1on wrovision. (Exhibit 2-P).
2. In Dc-cber, 1979, Mr. Faber was seriously

1-alized until scmetime 1n January,

w
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1930. [R-300v . He

chair ard G413 nco o2t L a0 Lo TLoTe 0 U330

(R-301) .

checked the progra2ss -.:
floor. (R-281-86, 300, 302).

11, IML continued 1%s work >n the remodeiling
of the eleventh flcor but had nor compiesred the same and
therefore had not moved bv Septemper, 1380 wnen Mr.
Fischer sold the puilding to SCM. TR=303) .

15. When SCM purchased e zuillding, SCM zave

-
V<
=
fu

written long-term lease ©ir tmhe zad

I (P=33:=-06), The vurchase

ML were done withouts

(e}

Wathiln 5 Fabker. \R=-192-9

0

14 I , o La30 w2 3 v Tazer
lzarned <2 tne sals 7 w2 Lol © L ETM oz 5o nhe
long-term lcass Zor tne aZtacent 3nace o the 31wsn Clor
bewween SCM oar i 1ML, Titrron sl oznd

zo Co o =20 =g,

|
.
.
w




o Jzioer zould not have tne adjacent space on

.o T o that SCM would lease to Watkins & Faber

Lt iona. Orrfice space on another floor. SCM
L= Loos ot owt 1T o Watkins & Faber still wanted to have all
3 ilUes3 'n ooné floor then SCM would lease the entire
e Watkins & Faber, and then Watkins & Faber

Ior the excess space which SCM

Faber might be able to sublease to

13. Watkins & Faber notified SCM that such
cronosals were not acceptable because Watkins & Faber's

LrLicr 2xperlence wlth the separation of offices had been

)
o
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-
n
r.
w
0O

+
o
r

v and because of Mr. Faber's physical
condinion. (R=307). Watkins & Faber moved from the

ouildiny on April 1, 1981, {R-308-10) .
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of 1981, SCM commenced an action
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“or unpaid rent from and atfter

% Faber moved frcm the puilding.
27, The =ri1al cour% rerfused zo allow the jury to

N Tner

was ccnsideration for the
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T .or sl oTne wristen l=2ase of July 9, 1279. The lower
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21T o Iounsel at R-229-30:
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E 3 good vortion oI this
~ave referrad zo their derfense



21, The trizl T o ) N
to find certaln dellii:ts SisMmEnTi o
for the additiona. sgacte v 2t Jould
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into an oral contract *o
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ic. These terms 1nclude the

1 space to be leased, tne price
dditional space, the term for the
1 space, and the remodeling costs
addl-lonal space.

r
N
3
2
0]
e
v

2rties stipulated and the court ruled

wrar o oceetlons Tould be taken z2fte

s

“he jury retired to

27, Avpellant objected tc the lower court's

s requested Special Interrogatories
2, » and 3 jenerslly Zor the reason that Appellant only

Tnat there was a promise to provide the

2 and not that there was an enforceable

cornract. (R-331). Appellant's exceptions to Instructions
ln and 17 o to the 1ssues wnether the promise was consid-
2rati o and “he lower court in Substance improperly

APGUMENT

POINT TI.

THE LOWER COURT ERRED IMN REFUSING
iSIDER THE LESSCR'S ORAL PROMISE FOR
MAL SPACE AS CONSIDERATICON PAID TO
APPELLANT TO SIGN THE WRITTEN

EASE 7OR APPELLANT'S REGULAR




notice to or the kaowlais2 o dppellzan+, Pespondent made
1t impossible to xeep “ne Lromise DY 2nterindg into a lona-
term lease of the adiacent space to IML.

The lower ccurt concluded tnat the lessor's oral

i

promise was not consideration for tne wrltten lease and
that the promise 1tself was of no independent legal benerit
to Appellant unless 1t was determined to be an enforceable
oral contract contalning certain specitic elements; 1f those
elements were established, then the resulting oral contract
was a condition precedent. In Jury Instruction 18 (R-142),
the lower court stated:
For an oral contract, 1I any, to be

a condition pracedent to a written lease

agreement, the oral contract must have

been internded by the parties to bhe fully

verrormed beifore the written lease acree-
ment was to become errective and binding.

M

In thilis case, however, the pertformance 2f the written lease

o]
[N
t

was begun solely pecause the promise and was becun months

Prior to anv arn:ticilpated perriormance oI the promise. Thus,
tne vromise 1:sei:i nad independant legal sicniricance and
was the cond:iticn under which Apvellant signed <he lease.

Ever though several

ome dedrec - 4he ral

fu
T
T
st
-
(¢}
)
o
e
M
-
5
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o
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.~ a3 cconsideration under Utah law and provable

Lozrdence., Several recent Utah cases appear to
e s b Al e Irv FMA Financial Corporation v. Hansen
. ., looo., 2% al., 617 P.2d 327 (Utah 1980), FMA sued
Harsen :.r an alleged breach of a written lease of a silo
ar.r rarm =2quipnent. Hansen asserted the defense that the

s1lo was not installed by harvest time as orally agreed.
L EMA tne lower court determined there was a complete
rallure -7 conslderation because of fallure to keep the
Lral agreement, As a result, the lessee, Hansen, did not
ave to continue the written lease. FMA appealed on the
sround tiat the written lease agreement was lntegrated and
117 net provide when the construction of the silo was to
be ccruleted. FMA urged that the parol evidence rule
creventad Hansen IZrom proving that the silo was to be
inscalled by narvest fime. [MA also argued that Hansen

snew that the silo had not been timely installed but

T response t> FMA's assertion of the parol evidence rule
... TMA's -bhorectiocn to the oral agreement, this court
fo foas Zollows
The standard varol evidence rule is
1t axtranecus evidence may nct be used to

acknowledged 1n writing that the silo was complete.



P.2d

454

contr

adics

instrumen

purpc

safeguardine =he
. Howevey, if
such uanrea

ments

with any

detfea

purpose and i1ntent
should be applied
to serve the ends
preclude proorf ot
matters relating -
performance, so lar

32 Lo

t what

= ze the actual

=3, but

! - reason

. It Jdces not

as to ccllateral
o the contract or its
ol 1ncon-

may e

I as inev

sistent with rnor 1n repudiat.on oOf the terms
of the written agreement. or <dces 1t prevent

proof

that

a party did not pertorm an

obligation which 1t was understood and agreed
by the parties was a condition precedent

to the ccntract becoming effectlive. That
applies to the circumstances nere, where the
court found that the parties aad an under-

standing and agreement that in order tor

silo

to be

the
usertul tc the derendants 1t was

to be installed by narvest time, and that

this

was an

aessentlial to the contract

becoming erffective. 617 P.2d 329.

-t also

[FMA]

[Hans
pasyme

In N1

Zound

and =
en) we

nTts on

no basis tc upset the lower court's

e
2 noT Lcund to 2on
T 17

e Zén

Mielsen susd MFT =2 rescind a wrlitten

g 3 Lol Ln, MET Counter-
sl S = RTINS canT2d 2
P - El D A S N
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. .n pecause MFT did not provide the exact

covide. o mscrined 1n the lease. MFT had apparently
Lrotmzset the 2cuipment from Pursinger and leased the
-1 oment to Nla2lsen. The equipment was delivered by

rarsinees and Nielsen acknowledged delivery. MFT argued
rhhat Nielsen should not have been allowed to adduce parol
svidence oI rallure of consideration because it con-

~radictea th

3]

rerms of the written lease. This court

stated that:

Evidence of failure of consideration
2oes not vary or alter the terms of a con-
tract; 1t attacks the very existence of the
~ontract ror the purpose of proving it
anenrorceable., 6536 P.2d 456.

Consideration may be found in many forms and

ander 3 wide variety of circumstances. In Sugarhouse Finance

Co., ». anderson, 610 P.24 1369, 1372 (Utah 1980), this court

No complecely satisfactorv and com-
2hensive definition of "consideration"
aver been devised. It is generally
a1, =ed, however, that where a promise 1is
s .crned by the incurrence, on the part
Smisee, of a legal detriment in

sonter a benefit on the promisor,
EY 5 sucficlent O serve as consideration,
-n2 o5 randering tne promise legally
i 2able. 510 P.2d 1369, 1372.



Certainly, anytihin.g _I ~al .- EolEeniol 273% Evatioon
For something t©o be Cops.igo 3Tt o, Lol NoT o have The
elements ©f an oral ccntract.

In another case, Gan=2ral Insarance fompany of
America v. Carnicero Dvnasty Corporation, 345 P.24d 502,
504 (Utah 1976), thls court stated

There 15 2z distinction between lack

of considera=zicn and Zailare orf consideration.

Where consideration is lacking, thnere can pe

no contract. where consideratlisn falls, there

wWas a contract when the agreement was made,

put because or some sugpervenlng cause, the

promised perfornance falls. 343 .23 502, 501,

Under the rfacts 2I =his case, *“he promise i1<sel:
must pe ccnsidered as having legal significance and rdentl
avpart -rLn 13 later performance, 1:I znvy. It 1s sucmizted
that the Lessor's oral promise givern in Julv, 1979 was =zhe
cendition and consideration oy Thne S1Inindd O The wrltTen
renewal lease. Wlthout £he ners woulld have
been no written l=2ase. 75 would be slearlt unTair 2o oome
vel periormance oL tne lazse znd van e, WOLIT
broughz the lezze 11170 peing.

=IOl 8 Gl

—rp
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JPAL CIONTPRACT, IT COULD NOT RETURN A
TERDICT FOR APPELLANT.

Te lower court erronecusly refused to even allow

“e ronTent o7 consideration and did not even use the word

“crumise” tr the word "consideration" i1n 1ts instructions.

In Instruction 16 (R-140), the lower court

Uy

rated that the jury could not return a verdict for
Aprellant unless the jury found the following four
proposizions £ be true: (1) that there was an oral
contract rtor the additional space; (2) that the oral
c-ntract was a condition precedent £o the written lease;
+3) that the oral contract was breached; and (4) that
Appellant acted to rescind the lease within a reasonable
Lime.

Instruction 17 (R-141) provides that there could
~ pe an cral contract unless rfour specific elements
se established; 1.e., the additional space to be leased,
the nrice, the term, and the remodeling costs.

The lower court then statad in Instruction 18
~1412, =haz =he oral contract, 1f anv, could not be a
i n owracedent unless it was intended "to be fully

=1 Leiora the written lease agreement was to become




It 13 submlzead <hat andery —ae abovws 103t 7.0t ons
the jury could not return a verdict -o5r Appellant reqara-
less that the written renewal lease would never have
existed 1I the promise had not been made. The lesscr's
agent confirmed tnat the promise was made to induce the
signing of the written lease. Instead, the lower court
required a speclriic oral contract as a condition precedent.
The lower court's instructions thus nullified the promise
and essentially directed the jury to return a verdict Ior
SCM. Such a result is contrary to the legal principles

set forth in the FMA and Nielsen cases cil:ted above.

POINT III.

THE LOWER COURT ERRED 1IN 0T
ALLOWING APPELLANT THE ALTERNATIVE
REMEDY TO TERMINATE THE WRITTEN LEASE
FOR FAILURE OF CONSIDERATION EVEN IF
THE COURT DETERMINED THAT APPELLANT
COULD NOT SPECIFICALLY ENFORCE THE
ORAL PROMISE.

Through 1ts Instructions 1o and 1
and Special Interrogatories {R=-133-34) rthe liwer cours

determined that unless there was an =nIisrceable >ral z2n-



~r.mise 12sel? was consideration and therefore

aprellant tne alternative remedy of
rescindiny the lease upon repudlation of the promise.

Even assuming that the promise might not have

ne=n sweciIically enforcealble by Appellant for any reason
uen a3 tne 3tatute of Frauds or absence of specific

cntract provisions, resclssion 1s avallable 1if the
vronlse was conslderation for Appellant's signing of

“he loase. Thils ccurt has discussed the definition and
rmpact > —arlure or lack of consideration in the FMA,

Nielsen, 3ugarhouse Tinance, and the General Insurance

cases cited above, and is 1n accord with the decisions in
risdictions. In 17 C.7.5. Contracts §129, pages
313-30, there is 2 general discussion of lack or failure

consideration 28 Iollows:

I« i3 laid down in a number oL cases that
when the consideration Zor a promise wholly rfails
“he promise 1s without consideration and
aneniorceable; zZu%t tnls must mean that 1n a

with an axecutdry consideration, the
ion of the zonsideratiorn 1s a conditlon
nt <o the liapility on :the promise, and
~he consideraticn Gis-
WJhere there 1s a total
1on and defendant has
rom the contract, ©or none
money whlich he has already
dvanced, such consideration mav be
a

r >% =he zcticon. .. .

]




Section 23} LI the Festatiment oI Tt 1o s
Contracts sets Iorth the prinT:ule Tnat 1 =t
to receive tne agreed exchange [2r tne perrarmance

a promisor's contractual Sul, Jdlscharades tnat du-s

In the instant case, %ne vromise ro

LA
-
)
(0]

additional space was clearly %ne considerat

-

or. for the signing
of the lease. Where the consideraticn was repudiated,

the appropriate remedy was resclssicn.

DOINT IV.
THE LOWER COURT ERRED IN ALLOWING

THE JURY TO CONSIDER ON THE ISSUE OF

MITIGATION OF DAMAGES LOST RENT ON

ANOTHER FLOOR WHEN THERE WAS NO LEASE

IN FORCE AND CHARGE THE SAME TO

APPELLANT.

The Norwest lease ror the thilird £loor was 2
termlinate on April 30, 1932 (Exhibit 3-P). Even assuning
that SCM acted reasorably in allowlng Ncrwest =c vacate
the area on the third Zlocor anc move to the area on +the

sixth flcor, SCM would not be =ntitled +o charje Aprellant

rent on the third floor for the montns -I Ma, and June,

1982 because Norwest was nct oblizated =35 vay rernz tor
those months. In Exhinpit T-P, 3CM claimes credis Doy Norwest
rent Zor the months of Mav and June, 1332 frovellans
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ent, ‘R=2131. Lnger no clrcumstances 1s SCM

S credit for the $1,434.00 rent plus interest

awarded IZor Znose months.

POINT V.

THE LOWER COURT ERRED IN ALLOWING
STATUTORY INTEREST AT A RATE OF TEN
PERCENT (10%) ON A LEASE MADE PRIOR TO
MAY 14, 1981.

Section 15-1-1, U.C.A. 1953 (1981 Supp.) provides

iollows:

15-1-1. LEGAL RATE. The legal rate
of interest for the loan or forbearance of
any money, goods, or things 1n actlion shall
be 10% ver arnum. But nothing herein con-
tained snall be so construed as to in any
way affect any penalty or 1nterest charge
which by law applies to delingquent or
other taxes or to any contract or oblig-
ations made berore the 14th day of May,
1981.

Any obllgation by Appellant to pay rent originates

the 1979 lease. The above amended statute prohibits

~hargilng ¢f interest above the prior statutory rate of six

strvulazion between counsel. The let:e

vercent on coOntracts or obligations made berfore May 14, 1981.

lower court allcwed interest of ten percent on rent due

14, 1981 as veriried by letter of March 21, 1983

counsel wnich letter 1s included in the record

[a

was apparently

r=2n=l, nct 1ncluded 1n the record complled by the



T

District Court Cleark but 18 now located tmredzazels Dol owines

page 177 of the Record.

CONCLUSION

It is undisputed that Appellant would nct have
entered into the written lease without the promise of
additional space. The promise was clearly the bargained
for consideration given by the original lessor which induced
Appellant to 1incur the obligatior oL renewing the written
lease. It would be rfundamentally unfalr and ccntrary to
law to allow SCM to compel performance and recelve benefits
under the written lease and 1lgnore the faillure of the
promise which brought the lease into being. In this
situation, the appropriate, rfair and legal remedy 1s rescissicr
of the lease.

Respectrfully submitted this 30th day of June, 1983.

WATKINS & FABER
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CERTIFICATE OF DELIVERY

I hereby certify that I hand delivered two
{2) copies of the foregoing Brief of Appellant to
HENRY K. CHATI II, Snow, Christensen & Martineau,
Attorneys for Plaintiff-Respondent, llth Floor,
Newhouse Building, 10 Exchange Place, Salt Lake City,

Utan, this 30th day of June, 1983.

Bus W s

Brian W. Burnett
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