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IN THE SUPREME COURT OF THE STATE OF UTAH

FLY1ING DIAMOND OIL CORPORATION, :
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CUKRPORATION, a Utah corporation,

Plaintiff- :
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vSs. s

NEWTON SHEEP COMPANY, a limited :
partnership; RALPH M. NEWTON, :

EUGENE B. NEWTON and SCOTT F. :
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and EDNA ELLIOTT NEWTON,
his wife,

Defendants-
Respondents. H
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BRIEF _OF APPELLANT

NATURE OF THE CASE
The owner of a severed oil and gas title covenanted to
pay the surface owner amounts equal to 2 1/2% of the value of
the oil and gas produced from the property, the covenant being
made in consideration of the surface owner's grant of oil and
gas operating easements; the case involves conflicting claims

upon the benefit of the covenant.



DISPOSITION IN THE LOWER COURT
The lower court decreed that the defendant-respondent
parties are entitled to cspecified fractions of the "moneys palid
heretofore and hereafter” by reason of the covenant, and
granted them money Jjudgments against appellant for past

payments made to appellant by the oil and gas owner.

RELIEF SOUGHT ON APPEAL
Appellant seeks vacation of the lower court's
judgment, and a remand with directions for entry of a judgment
declaring that appellant holds the entire benefit of the

covenant and its proceeds.

STATEMENT OF FACTS

Preliminary Statement

This appeal is taken from the adjudication of one
count of a five-count complaint. The complaint, filed by
appellant Flying Diamond 0il Corporation ("Flying Diamond”)
seeks declaratory relief to construe a contract covering its
purchase of a sheep ranch property from the respondent Newton
parties ("the Newtons™). Respondent Bass Enterprises
Production Company ("Bass") intervened as to Count I only. By
agreement of the parties and upon the trial court's order,
Count I was bifurcated and tried separately. The other counts

remain pending in the court below.



In Count I Flying Diamond seeks a declaratory judgment
‘hat, notwithstanding the Newtons' contrary demands, Flying
Hiamond 15 entitled to all benefits of a covenant made by
hamplin Petroleum Company ("Champlin") to make payments equal
to 2 1/2% of the value of 0il and gas production from certain
sections of the ranch property. Flying Diamond, the owner of
the surface, claims ownership of the covenant benefits as
successor surface owner in accordance with the terms of the
Surface Owner's Agreement in which the covenant was made. By
counterclaim and cross=-claim, the Newtons and Bass assert
fractional interests in the covenant and the payments by virtue
of royalty conveyances made before Flying Diamond acquired its
surface ownership.

The appeal requires the construction of three
conveyances. The factual title history is not disputed, and
the summary in this brief refers to the Clerk's record with the
notation "R ." The summary of the trial evidence is
supported by reference to the reporter's transcript, shown
below as "Tr ." (Throughout the transcript, the word
"surface” appears as "service”; it is believed that formal
corrections are not necessary as the intention of the speaker

is clear enough from the context).

General Title Chronology
The conveyances requiring construction are the Surface

Owner's Agreement (dated in 1971) which created the 2 1/2%



covenant interest, a mineral Deed (1972), and a Ranch Purchase
Contract (1974). Each of these affects the mineral or surface
title to the former Newton Sheep Ranch, a property of about
20,000 acres situated in Summit County.

About half of the Ranch consists of "railroad”
sections. These, typically, are the odd-numbered sections
which were patented to Union Pacific Railroad Company under the
congressional land grants in aid of railroad construction. The
history of those railroad sections involved in this case is
that Union Pacific sold the surface to ranchers, retained the
minerals thereunder, and later transferred the oil and gas
title to Champlin, its oil and gas subsidiary (R 278). The
even-numbered sections comprising the balance of the Ranch are
the so-called "fee" sections (about 9,300 acres) and in these,
typically, the rancher held both the surface and the mineral
title,

For some years before the execution of the Surface
Owner's Agreement, the surface title to the Ranch was held by
Hyrum J. Newton & Sons Sheep Company (the "Newton Company").
The Newton Company also held the mineral title in the fee
sections. The severed oil and gas title in the railroad
sections was held by Champlin (R 278). The Surface Owner's
Agreement, executed in September 1971 between the Newton
Company and Champlin, covered six of the railroad sections (R

278-%; Exh. 1 at R 285).



Later in 1971 the Newton Company's interest in the
Ranch was transferred to a family limited partnership,
ippellant Newton Sheep Company ("Newton Sheep®) (R 279).

A transaction in February 1972 between Newton Sheep
and Bass resulted in execution of a Deed conveying to Bass one
half of the minerals in the fee lands, and one half of any
royalty to which Newton Sheep was entitled in the railroad
sections (R 279; Exh. 2 at R 293).

In 1974, Flying Diamond bought a major part of the
Ranch from Newton Sheep under the Ranch Purchase Contract (R
279; Exh. 3 at R 298). As to the portion so acquired, the
Contract granted to Flying Diamond the full surface title,
one-half of any mineral rights still held in the fee lands, and
one~half the royalty owned by Newton Sheep in the railroad
sections,

After Flying Diamond's ranch acquisition, oil and gas
discoveries were made by Champlin within certain of the
railroad sections which are subject to all three coveyances:
the Surface Owner's Agreement, the Newton-Bass Deed, and the
Ranch Purchase Contract (R 279).

Flying Diamond acquired the Ranch surface in 1974,
before any oil discovery, and since the beginning of production
Champlin has remitted to Flying Diamond monthly cash payments
equal to 2 1/2% of oil and gas sales proceeds (R 279), and
continues to do so. (Pursuant to agreement among the parties,
Flying Diamond is forwarding three~fourths of the monthly

remittances, as they are received, to be held by an escrow

agent until the case is resolved).

-5-



A summary of the conveyances follows:

Surface Owner's Agreement, dated September 24, 1971,

between the Newton Company, as Land Owner, and Champlin (Exh. |
at R 476-83). By this agreement, the Land Owner grants to
Champlin easements to enter upon the surface, to drill, and to
maintain specified surface ®"facilities™ convenient to
Champlin's o0il and gas operations. 1In consideration, Champlin
covenants (1) to make payments in cash equal to 2 1/2% of the
value of 0il and gas produced and marketed; (2) to pay rentals
measured by the agricultural value of such surface as may be
taken up in related unit operations; and (3) to pay for all
damages to the surface and improvements. The agreement
provides that no other payments shall be due the surface owner.

Section 7 provides that the three payment covenants
are covenants "running with the surface ownership"; that they
shall not be held, or transferred, separately from the surface
ownership; and that the payments will be paid to the person or
persons owning the surface at the time an individual payment
becomes due, and to the subsequent surface owners, upon a title
showing. Section 8 provides that the surface easements are
appurtenant to the mineral title, and will bind the surface and
all present and future surface owners. The agreement has an
indefinite term, typical in oil and gas conveyancing: one year
and so long thereafter as the o0il and gas title is committed to
a lease or a unit, or so long as production or operations

continue. The agreement is assignable, subject, however, to



the Section 7 provisions stating that the payment covenants are
inseparable from the surface ownership,

The inseparability provisions of Section 7 are guoted
and analyzed in Point I(b) of the Argument below. A copy of
the Surface Owner's Agreement is included in this brief as
Appendix A.

Deed, dated February 1, 1972, made by Newton Sheep, as
Grantor, to Bass, as Grantee (Exh. 2 at R 484-8). Subparagraph
A.l. of the Deed grants a one-half interest in the 0il, gas and
other minerals in specifically described "fee lands™ (9,316
acres); Subparagraph A.2., a catch-all clause, grants a like
mineral interest in all of Grantor's fee lands within all
affected townships. Subparagraph B.l., covering the railroad
sections, conveys to Grantee ". . . one-half of the royalty (of
any type) from production of minerals that the Grantor actually
receives or is entitled to receive . . ." from the "Union
Pacific Railroad Company Lands" (10,003 acres). Other
provisions create for Bass a first right of purchase, a
covenant of further assurances, and a warranty of title.

Newton Sheep also makes two specific warranties concerning the
so-called royalty interest which are discussed below.

A copy of the Deed is included as Appendix B.

The Newton Ranch Purchase Contract, dated April 12,

1974, made between Newton Sheep, as Seller, and Flying Diamond,
as Buyer (Exh. 3 at R 489-520). By the Contract, Flying

Diamond acquired a warranted "full" surface title, one-half of



the o011, gas and other minerals then owned by Seller 1n the fae
lands, and one-half of the "rovalty (of any typeil® in the
railroad lands to which Seller 138 =2ntitled, Newton Sheep also
makes the same two specific warranties concerning the royalty

interest as were set out in the Bass Deed.

Proceedings

Before trial, Flying Diamond moved for partial summary
judgment based on the theory that the Surface Owner's Agreement
operates to vest all rights in the 2 1/2% easement payment
covenant in Flying Diamond, as successor surface owner, as 2
matter of law. Bass also made a motion for summary judgment,
its theory being that the Deed's grant to Bass of one-half of
the "royalty (of any type)"” in the railroad lands was a grant
of one half of the 2 1/2% covenant interest. Both motions were
denied.

At trial, over Flying Diamond's objection, Bass and
the Newtons introduced evidence to support their contention
that the "royalty (of any type)" language in the Deed was
intended to operate as a grant to Bass, and a reservation to
Newton Sheep, of one-half each of the 2 1/2% covenant. William
Collister, a Denver attorney retained by Bass to prepare the
Deed, testified by deposition that subparagraph I.B. was
intended to cover the royalty from production from the Union
Pacific lands (Deposition of Collister (R 527), p. 21, line 25
- p. 22, line 30), royalty meaning, in his use of the phrase,

"the two and a half percent royalty in the surface owners

(8_



agreement. " (Deposition, p. 22, lines 24-25); see Tr 89
rintroduction of Collister deposition at trial).

Mr. Collister further testified that he felt the words
»f grant in the Deed were sufficient to convey property in Utah
(Deposition, p. 34) and that: "And my deed paragraph A conveys
minerals and paragraph B conveys royalty. And there is a
distinction™ (p. 49, lines 6-7). Asked whether those two basic
kinds of interests (mineral and royalty) included all kinds,
the witness said "No, there are other things in existence
clearly. The contractual right to receive monies, you know."
(p. 49, lines 22-24).

With respect to the subject of a claimed estoppel of
Flying Diamond, Scott Newton and Ralph Newton, general partners
of Newton Sheep, testified that in the discussions preceding
the sale of the Ranch in 1974, they advised Flying Diamond of
Newton Sheep's earlier sale of one-half of the 2 1/2% payable
in the railroad sections (Tr 64, 80) and that, having sold
one-half to Bass, they (Flying Diamond) "would take a quarter
of what was left of the half, and we would keep a quarter."

(Tr 65)

Without waiving its earlier objection to all extrinsic
evidence, Flying Diamond introduced the deposition testimony of
the Land Manager of Champlin (Robert Lagerstrom) (Tr 90, R 528)
about the purpose of the Surface Owner's Agreement:

What we told the landowners was what we took to be the

purpose. It was to obtain their cooperation, to keep

their goodwill, to prevent any disputes which might
arise from uses that someone might consider beyond the

scope of our reservation, and to provide a reasonable
compensation to the landowner for his cooperation.

(Deposition of Lagerstrom, p. 21.)

-9-
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The trial exhibits 3now that wnen Newton Sheep was
1971 and received 1ts deed to the Ranch, it so
hamplin, 3and that Champlin accepted the copy of the
ufficient for purposes of the Surface Owner's
(Exh. 10 at R 523). On December 21, 1971, Champlin
its earlier letter by advising Newton Sheep that
f's Exh. 9 at R 521) (emphasis added):

In order to clarify any possible confusion
regarding the statement guoted above from our letter
of December 7th, please be advised that payment of
2 1/2% of the value of production, if production is
ever obtained, will be made to Newton Sheep Company

only as long as Newton Sheep Company 1s the current
Tand owner.

As indicated 1n our letter of December 7th and as
tecited in Section 7 of the Surface Owner's Agreement,
the covenants of the Surface Owner's Agreement run
with the surface ownership of the described premises.
Therefore, 1f lands under production which are covered
by this subject agreement was ever conveyed by Newton
Sheep Company, then of course, Champlin's obligation
to pay the 2 1/2% of the value of each production
would, upon sufficient notice to Champlin, transfer to
the new surface owner.

Plaint1ff's Exh. 20 (R 524) shows that, while Bass was

negotiating the Deed transaction with Newton Sheep, Bass was

advised by James Wallace (Bass's agent! tnat "lajs long as they

[Newton Sheep] own the surface they will receive 2 172% 1n the

form of royalty which figures 128 n1neral acres ver section.”

(Emphasis added).
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= Lower zourt ruled in favor of the Bass-Newton
Pl I-s rf1nd1ngs are, essentially, that the conveyancing
senf ot all varties was td acquire or reserve fractions of
rne "2 1.°2% payment" (that being the term used in the Findings
3y mean the Section 2 payment interest (R 427)) and the
conclusions are that the conveyances had that legal effect (R
429). The court also concluded that Flying Diamond was
astopped, and that the Bass-Newton parties were not (R 429).
Flying Diamond, as directed, submitted an accounting showing
the payments made to it by Champlin. The court then entered
the Final Judgment, which decrees that the Newtons are entitled
to one=-fourth, Bass 1is entitled to one-half, and Flying Diamond
is entitled to one-fourth ", . . of the moneys paid heretofore
and hereafter by Champlin under Section 2 of the Agreement,”
and which grants recovery from Flying Diamond of the respective
fractional portions of the monies paid (R 460-463). The
judgment also contains the court's express determination of

finality required for appeal by Utah R. Civ. P. 54.

ARGUMENT
Point I. The 2 1/2% easement payment covenant, and the
payments thereunder, are inseparable from the
surface ownership because the Surface Owner's
Agreement SO operates as a matter of law, as
appears from:
(a) the recitals and legal background;
(b) the provisions of the Agreement; and

(c) the applicable rules of law.

-11-



(a) Recitals and legal background.

The purpose of the Surface Owner's Agreement is best
seen against the background of its formal preliminary recitals
and the general law those recitals invoke. The recitals are:
that the Newton Company owns the described property subject to
a prior reservation of the minerals by Union Pacific Railroad
Company; that Champlin has succeeded to the ownership of the
oil and gas title; and that Champlin proposes entry upon the
surface by it or its lessee for 0il and gas purposes.

This recital of the earlier severance of the mineral
title from the surface title invokes the general legal
consequence that severance vests some right of surface use in
the mineral owner, either express or implied. This Court has
stated the general relationship of the respective rights to be
as follows:

The general rule which is approved by all
jurisdictions that have considered the matter is that
the ownership (or rights of a lessee) of mineral
rights in land is dominant over the rights of the
owner of the fee to the extent reasonably necessary to
extract the minerals therefrom. This dominance is
limited in that the mineral owner may exercise that
right only as reasonably necessary for that purpose
and consistent with allowing the fee owner the
greatest possible use of his property consistent

therewith.

Flying Diamond v. Rust, 551 P.2d 509, 511 (Utah 1976)

(citations omitted).
Some potential for disagreement between the respective
owners as to what is reasonably necessary is inherent in this

situation, and this subject is treated in a recent, lengthy

-12-



annctation, O1l and Gas - Necessary Use of Surface, 53 A.L.R.3d

I6, 16-174. The introduction states (53 A.L.R.3d at 24):

This annotation deals with some aspects of the
"age-old battle between a surface owner and mineral
owner as to their respective rights" in the surface of
the premises embraced by the mineral lease. Of all
questions that beset the lessee-lessor relationship,
none surpasses that of surface user and the resulting
surface damages; thus, there is a "voluminous
reservoir of law concerning the use of the surface by
a lessee under the terms of an o0il and gas lease."
[Citations omitted].

The annotator analyzes many cases deciding whether a
particular surface use by the oil and gas operator is
actionable, as being not reasonably necessary in the

circumstances. Flying Diamond Corp. v. Rust, 551 P,2d 509

(Utah 1976), cited above, illustrates the problem and is
discussed in the annotation (p. 4, Pocket Supp. 1982).
A footnote to the annotation (53 A.L.R.3d at 25, n.l0)

quotes Brimmer, The Rancher's Subservient Surface Estate, 5

Land and Water L. Rev. 49, 50 (1970), about the practicalities
of the surface-mineral conflict:

The same writer has humorously pointed out that
"if the meadows were wet and now badly rutted, and his
mineral interest is nil anyway, then quicker than can
be muttered 'Application for Temporary Injunction,'
the client will demand the balm of instant legal
redress and damages as an alternative to his itchy
shotgun trigger finger."

The persuasive power of surface occupiers' itchy
trigger fingers may be seen in the fact that they have
been able in many areas to obtain compensation for
surface or “"location" damages which they well may not
have had legal right to recover, but which have been
paid by oil and gas producers as a matter of
policy. . . .

-13-



Before the Surface Owner's Agreement was entered into,
the relationship of the respective surface rights of the owners
of the mineral and surface estates in the Newton Sheep Ranch
held the potential difficulties discussed in the annotation.
The Agreement was written against that general legal
background. The testimony of Champlin's veteran land manager
about the general purpose of the Agreement, and the purpose of
the inseparability provisions, quoted above, show that the
practical business objective is to obviate problems of the kind
detailed in the cited annotation, on a continuing basis.

The essence of the Agreement lies in the
inseparability provisions, the exchanged promises of the Newton
Company and Champlin that during the term of the Agreement the
payment covenants will not be separated from the surface
ownership. If the Newton Company's inseparability promises
could be ignored unilaterally, the relation between the surface
and mineral estates would revert to what it was before the
Agreement was signed. The Agreement's purpose would be
thwarted.

(b) The provisions of Surface Owner's Agreement
determine the inseparability of the payment
covenants and the monies payable thereunder
as a matter of law.

The Surface Owner's Agreement provides, as clearly as
language can convey meaning, that the surface payment
covenants, and the proceeds, can not be separated from the

sur face ownership.
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Section 7 states the parties' agreement concerning
". . . the covenants to pay the sums provided in Sections 2, 3,
ind 5 hereof [i.e., all three payment covenants]"™ as follows:

Such covenants ". . . shall be covenants running
with the surface ownership";

The covenants ". . . shall not be held . . .
separately (from the surface ownership]™;

The covenants ", . . shall not be . . .
transferred separately [from the surface ownershipl";
and

". . . any sums payable under this Agreement shall be
paid to the person or persons owning the surface of
the described premises as of the date the oil and gas
or associated liquid hydrocarbon production is
marketed;" a "subsequent purchaser of the described
premises” is entitled to the payments upon showing a

chain of title to "such ownership."
(Emphasis added).

Apart from this language, other specially drafted
provisions reinforce the agreed inseparability. These are:

(1) The successors-and-assigns provision. Section 10

permits either party to assign the agreement; its benefits and
burdens extend to successors and assigns. This standard
provision, however, is here expressly agreed to be "[s]ubject
to the provisions of Section 7."

Section 7 states the inseparability provisions. The
surface ownership and the covenants thus are transferrable, but
only simultaneously and only to the same successor owner.
Section 10 also precludes the separated transfer the

Bass-Newton parties say they attempted.
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(2) Identical handling of all payment covenants.

Section 7 accords identical attributes to all the easement
payment covenants (the 2 1/2% payment; the acireage rental; andg
the damage payments): in the same terms, all are agreed to be
inseparable from the surface title.

The 1inherent content of the covenant to reimburse
damages to the Ranch surface is such that that covenant could
not be transferred to another ranch property without destroying
its meaning, nor could it with any logic be transferred in
gross. The covenant to pay acreage rents is, in the same way,
inseparable from this Ranch surface; to attempt to move it to
another property would deprive it of any content, nor could it
well be transferred in gross. The fact that the 2 1/2%
covenant is treated in the same terms as the other two
covenants shows the original parties' recognition that that
covenant is also by its nature inseparable from this Ranch
surface so long as the Agreement endures.

(3) Reciprocal nature of exchanged covenants. The

easement benefits granted by Sec. 1 are for Champlin's use in
connection with its oil and gas estate, and they continue for
the benefit of successor owners of the o0il and gas estate (Sec.
8) ; the easement burdens encumber the surface in the hands of
"present and future owners" of the surface (Sec. 8). Being
appur tenances to this oil and gas title, Champlin could not
unilaterally deed the easement title to the owner of another

mineral section, nor could it use the easements in operations
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upon other mineral sections of its own. The easement benefits
imnd burdens are inseparable from the described property for the
timited life of this oil and gas project, and it is inherent in
this pattern that the compensating payments are likewise tied
to the described property for the life of the project.

(4) Match of surface payments to surface burdens.

Each of the easement payment covenants is so written that the
amount of each recurring payment is adjustable, according to
the degree of burden compensated: the acreage rental
adjustment takes account of the area occupied and its ranching
value; the surface damage payments match the damage caused; the
2 1/2% payment automatically varies in direct proportion with
the intensity of production and marketing. This
self-adjustment also operates in respect to timing, so that the
separate remittances are payable when the particular easement
burden is felt. Finally, the right to the individual payments
is vested by the Agreement in the person affected by the
impacts of the easements, the surface owner at the time. This
fundamentally fair matching of payment to burden underlies the
economic sense of the Agreement and explains why it precludes
the alienation of severed fractions of the easement payment
covenant.

(c) Applicable rules of real property law and
contract law.

The initial theory of Bass and the Newtons was that

the royalty described in the Deed was the 2 1/2% easement
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payment interest. The real property theory was later
disclaimed in favor of the theory that the case involves only a
contractual assignment of monies paid and to be paid by
Champlin. The course of this shift of position is detailed in
Point V.

Flying Diamond submits that the 2 1/2% easement
payment covenant is, as the parties who created it called it, a
"covenant running with the surface ownership," and that
guestions concerning its incidents are governed by real
property law and not contract law. 1In the event, here, the
rules of both bodies of law lead to the same result.

This brief analyzes the legal nature of the 2 1/2%
easement payment covenant, and the transferability of the
covenant and its proceeds, in terms of real property law and
also the rules of assignment developed in the law of contracts.

(1) Real Property Principles.

The Surface Owner's Agreement provides (Section 7)
that all of the payment covenants are "covenants running with
the surface ownership.”

A basic textbook, 5 R. Powell, The Law of Real

Property, ¢ 673 (1}, pp. 60-35 to 60-38 (1981) (footnotes
omitted), states with respect to the running of covenants:

[1] Generally. Covenants are either personal,
that is they are enforceable only by the original
covenantee, or they "run with the land."” The
difference hinges upon whether the original
covenanting parties’ respective rights or duties can
devolve upon their successors. The covenantee's
rights are known as the "benefit"” while the
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covenantor's duties are known as the "burden." When
certaln requirements are met, the benefit or the
burden runs with the land to the covanantee's or the
covenantor's successors.,

The concept of covenants running with the land
evolved from two separate lines of cases. The first
line of cases began with the decision of an English
court in Spencer's Case, where the plaintiff
unsuccessfully brought suit at law to recover damages
for breach of covenant. This line of cases thus
concerns the running of covenants at law, or so-called
"real covenants."™ Another English decision, in 1848,
Tulk v. Moxhay, enjoined the breach of a covenant in
equity, beginning a line of cases dealing with the
running of covenants in equity, referred to in this
Treatise as "equitable restrictions."”

Different requirements have developed for the
running of real covenants and the running of equitable
restrictions. The elements most often said to be
required for covenants to run at law are that: (1)
the covenant "touch and concern®” the land; (2) the
original covenanting parties intend the covenant to
run; and (3) there be some form of privity of estate.
A fourth requirement, that the covenant be in writing,
is also sometimes mentioned. For covenants to run in
equity, courts require that: (1) the covenant "touch
and concern” the land; (2) the original covenanting
parties intend the covenant to run; and (3) the
successor to the burden have "notice™ of the
covenant,

Powell also shows that a running covenant is an
interest in land, for Statute of Frauds purposes. (Id. ¢ 671,
pp. 60-14 to 60-15).

The rule recognized in the general law of contracts is
that if a covenant runs with land and is not merely personal,
it is to be construed and enforced in accordance with rules of
real property law. The principles of contract law do not
necessarily apply. Restatement of Contracts, Second, §

316(2) (1981). Comment b. to § 316 of the Contracts Restatement

explains:

-19-



The law relating to covenants in conveyances and
leases of land grew up as a part of the law of real
property and is left to the Restatement, Second, of
Property.

All elements mentioned by Powell as being required for
the running of the benefit of the 2 1/2% covenant, both at law
and in equity ("touch and concern," intent, privity, notice)

appear in the present case:

"Touch and concern." Powell states (Id. 4 673 [2]][a],

pp. 60-40 to 60-41) (footnotes omitted):

The rule that a covenant cannot run with the land
at law or in equity if it is only indirectly related
to the land was derived from dicta in Spencer's Case.
Known as the "touch and concern”" requirement, the rule
retains force today, although it has been greatly
relaxed. The touch and concern requirement is the
only essential for the running of covenants which
focuses on an objective analysis of the contents of
the covenant itself rather than the intentions of and
relationships between the parties.

The majority of courts and writers now accept the
test for the "touching and concerning of covenants"
proposed by Dean Harry Bigelow, an eminent authority
on the subject of covenants. Dean Bigelow said that
if the covenantor's legal interest in land is rendered
less valuable by the covenant's performance, then the
burden of the covenant satisfies the requirement that
the covenant touch and concern land. If, on the other
hand, the covenantee's legal interest in land is
rendered more valuable by the covenant's performance,
then the benefit of the covenant satisfies the
requirement that the covenant touch and concern land.
[Footnotes omitted].

The textbook cites as examples of running real
covenants "payments for the use of an easement.” Id. f 675
[21fa), pp. 60-8% to 60-90. That is this case. Powell's
analysis shows (Id. ¢4 675[2]{al, pp. 60-89 to 60-92) that an
affirmative covenant to pay meets the "touch and concern” test

where the underlying purpose is benefit to covenantor's own
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land. Here, the exchange of easement for covenanted payments
clearly benefits (and burdens) each affected estate. Touch and
~oncern inheres directly in each estate in the land, and is not
merely collateral.

Intent element. The parties to the Surface Owner's
Agreement expressly stated that the 2 1/2% payment covenant
would run with the surface ownership and this, according to
Powell (Id. ¥ 673(2]([b], p. 60-51), "should normally be
decisive"™ as to the intent element.

Privity. Various kinds of privity have been required
in the cases for the running of a covenant benefit ("mutual” -
simul taneous interests in same land; "horizontal"™ - connected
with a conveyance; and "vertical" - succession to affected
estate). These are discussed at length by Powell. Id. ¢
673[2]1 [c], pp. 60-57 to 60-68, It is clear for present
purposes that the grant of the appurtenant surface easement in
exchange for the covenanted payments, and Flying Diamond's
succession in title to the covenantee's surface estate, create
such privity as is sufficient to meet any and all of the tests.

Notice. The recordation of the Surface Owner's
Agreement satisfies the notice requirement.

The consequence of the determination that the 2 1/2%
covenant benefit runs with the surface ownership is that when
the estate with which it runs is later conveyed (here, the
surface grant to Flying Diamond) the benefit necessarily passes

as a part of the estate conveyed.
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Real covenants are sometimes encountered in 01l and
gas conveyancing. The surface covenants involved here are, in
their nature, similar to the standard "free gas" covenant
(lessee's promise that the surface owner shall have gas, it
available, at his residence on the property, without cost).
The free-gas covenant has consistently been neld to be a
covenant running with the surface ownership, the benefit of
which accrues automatically to the successor surface owner.

Justice v. Pennzoil Co., 598 F.2d 1339 (4th Cir.), cert.

denied, 444 U.S. 967 (1979); Jackson v. Farmer, 225 Kan. 732,

594 P.2d4 177 (1979); Patrick v. Allen, 350 S.W.2d 481 (KRy.

1961);: Sinclair Oil & Gas Co. v. Huffman, 376 P.2d 599 (Okla.

1962) (by implication); Annot., 79 A.L.R. 496, 502 (1932).

By operation of accepted real property principles, the
grant of the Ranch surface title by Newton Sheep to Flying
Diamond carried with it (by operation of law, as well as by the
express covenant terms) the benefits of these payment covenants
and the right to enforce them; the grant also divested Newton
Sheep of all such benefits and rights. The rule is stated in

II American Law of Property, § 9.19 (1952):

While the original covenantee retains the
benefited land, he alone may sue to enforce the
covenant either upon the basis of privity of contract
or upon privity of estate. But when he has
transferred his entire estate in the benefited land,
the benefit has run to the assignee, and the latter
alone can enforce the privity of estate basis of
liability since the original covenantee no longer has
any ownership of the benefited estate. Likewise, the
assignee is also the only one who can enforce the
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privity of contract liability. This is on the theory
that the contract right is impliedly assigned with the
benefited land, so as to pass with the benefit to the
assignee.

(2) Principles of Contract Law.

If the problem presented by this case is analyzed in
terms of the rules of contract law, the result is the same as
that stated above. An assignment of fractional interests in
the 2 1/2% payment interest, or an assignment of the individual
payments accruing from time to time, cannot be given any legal
effect. The Restatement of Contracts, Second, § 317(2) (1981)
(emphasis added), states:

(2) A contractual right can be assigned unless

(a) the substitution of a right of the assignee
for the right of the assignor would materially change
the duty of the obligor, or materially increase the
burden of risk imposed on him by his contract, or

materially impair his chance of obtaining return
performance, or materially reduce its value to him, or

(b) the assignment is forbidden by statute or is
otherwise inoperative on grounds of public policy, or

(c) assignment is validly precluded by contract.

Both underlined exceptions to § 317(2) are
applicable. No contractual right to the 2 1/2% payment can be
assigned, Subsection (c¢) applies because an assignment in
gross of fractions of the covenant, or the recurring money
payments, is precluded by contract provisions which forbid
separate transfer and separate holding, and which vest the
right of payment in the person who owns the surface when the
individual remittance falls due. Subsection (a) applies

because a diversion of remittances to a stranger to the surface
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title would materially "reduce the value" to Champlin of the
Surface Owner's Agreement. The purpose of the Agreement would
be thwarted, as discussed in Point I{(a}.

The Bass-Newton assignment theory fails for an
additional reason, founded in the language the parties used in
the Deed. Even if the Deed could be read as if it were an
assignment of future remittances, and even if the supposed
assignment were not otherwise precluded, the Deed language
would transfer only those payments to which the Grantor 1is
*entitled” when the payment is due. The underlying condition
is Newton Sheep's "entitlement™ to the remittance, and this
terminated upon its sale of the Ranch surface by operation of
the very instrument creating the remittance obligation. The
subject of assignment of conditional rights is treated in
Restatement of Contracts, Second, § 320 (198l1). It is there
said that a conditional right can be assigned before the
condition occurs, and that "the assignee's right is subject to
the same conditions as was the assignor's.” 1Id. Comment c.
Thus, A can validly assign his future wages at X Company, but
if he later resigns his employment the assignee has no claim
upon the wages of X Company's next employee. The principle
further defeats respondents’ alternative theory.

Point I1I. Practical construction of the Surface

Owner's Agreement by the parties
shows that the 2 1/2% easement payment

covenant is inseparable from the surface
ownership.
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A3 shown above, the 2 1/2% easement payment covenant
and the accruing payments are as a matter of law inseparable
from the surface title. This point can be validated through
examination of the parties' actions pursuant to the Surface
Owner's Agreement.

Some years before production, Champlin accepted Newton
Sheep's showing of its sucession to the surface title and took
some care to advise Newton Sheep that the payments under the
2 1/2% covenant are inseparable from the surface ownership.
(Exh. 9 at R 521). Later, Champlin accepted Flying Diamond's
proof of its surface ownership. Champlin began monthly
payments to Flying Diamond, as surface owner, when oil and gas
marketing commenced. Champlin continued these surface payments
notwithstanding that it was apprised of this suit when
pre~trial discovery involved its personnel, and continues to do
so to the present time.

Plying Diamond, by acts, construed the Agreement
identically. Before production was obtained, Flying Diamond
advised Champlin of its acquisition of the surface ownership.
Flying Diamond has routinely accepted the 2 1/2% payments as
its own. Upon the Newton demand to participate, it brought
this action to declare its right to the covenant benefits.

Newton Sheep itself earlier submitted proof of its
acquisition of surface title to Champlin for purposes of the

Surface Owner's Agreement. (Exhs. 9 at R 521, 10 at R 523).
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Similarly, although Bass and the Newtons now assert
that their actions effectively separated the covenant payment
from the surface title, their conduct shows a most practical
recognition of inseparability. The Deed, drafted by Bass, was
prepared within a month or two after Newton Sheep had been
fully advised by Champlin about the inseparability provisions
of Section 7. The Deed warrants the one-half mineral title in
the fee lands; in contrast, the purported royalty grant in the
Railroad lands operates only to the extent that Newton Sheep is
“entitled."” The quit-claim nature of the second grant
recognizes the severability problem, then further addresses it
in the second paragraph of Subparagraph B., which provides:

In addition to the specific warranties of
paragraph IV hereof, the Grantor, as a real covenant,
specifically covenants that the interest conveyed in
this subparagraph B. constitutes a mutual covenant
running with the land described on Exhibit "B", and
all successive future owners of the interest conveyed
under the provisions of this subparagraph B., shall
have the right to invoke and enforce its provisions as
the original signers thereto.

The two covenants Newton Sheep here makes concerning the
fractional royalty it has purportedly severed and conveyed to a
grantee owning no other interest in the Railroad lands, are (a)
that the royalty runs with the Railroad lands, and (b) that it
does not run but is enforceable in gross by all fractional
successor royalty owners. The covenants contradict each

other. Newton Sheep's breach is built in. Bass can have its

money back if it chooses.
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Practical construction is ™. . . entitled to great, if
not controlling influence" in ascertaining contract meaning.
{7 Am, Jur. 24, Contracts, § 274 (1964). The actions of all
the parties show recognition, in practice, that the benefit of

the covenant payments is inherent in the surface title.

Point III. The trial court improperly admitted
extrinsic evidence; evidence of the
"intent" of the parties to the Deed is
immaterial because the earlier Surface
Owner's Agreement is without ambiguity and
is dispositive.

Before trial, Flying Diamond submitted a motion for
partial summary judgment based on the theory that the
unambiguous provisions of the Surface Owner's Agreement
determine the case. This motion was renewed at trial and an
objection was made to the admission of any extrinsic evidence.
These motions were denied and the objection was overruled. It
is argued in this point that the rulings were erroneous.

The rule in Utah governing deed construction was

stated in Hartman v. Potter, 596 P.2d 653, 656 (Utah 1979}

(footnotes ommitted) (emphasis in original), as follows:

This Court has long recognized the cardinal rule
of deed construction that the intention of the parties
as drawn from the whole deed must govern.

In the absence of ambiguity, the construction of
deeds is a question of law for the court, and the main
object in construing a deed is to ascertain the
intention of the parties, especially that of the
grantor, from the language used. The description of
the property in a deed is prima facie an expression of
the intention of the grantor and the term "intention,"
as applied to the construction of a deed, is to be
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distinguished from its usual connotatton. When so
applied, it is a term of art and signifies a meaning

of the writing.

Deeds are to be construed like other written
instruments, and where & deed is plain and
unambiguous, parol evidence is not admissible to vary
its terms. It is the court's duty to construe a deed
as it is written, and in the final analysis, each
instrument must be construed in the light of its own
language and peculiar facts. It is also well known
that the intention of the parties to a conveyance is
open to interpretation only when the words used are
ambiguous.

The same rule is expressed in Ash v. State, 572 P.2d 1374, 1379
(Utah 1977) (footnote omitted) ("The deed is clear and
unambiguous. When the intention of the parties can be
ascertained from the words used in the deed, there remains
nothing to effectuate that intention.®)

It is apparent from a reading of the Surface Owner's
Agreement, and increasingly apparent on re-readings, that the
instrument was prepared with as much care as can be brought to
legal drafting work. The Agreement is without ambiguity. Its
provisions operate as a matter of law and require a judgment in
Flying Diamond‘'s favor.

If the Agreement so operates, evidence proferred by
Bass and the Newtons about the subjective intent behind their
later Deed is not material. It could not matter that they may
have intended an attempt at a transfer of an interest in the
2 1/2% payment covenant because they could not have done so.

Point IV. The 2 1/2% payment covenant is not a "rovyalty
(of any type),"” and therefore the Deed from

Newton Sheep to Bass did not grant, or reserve,
any interest therein.
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Initially, the case presented by Bass and the Newtons
vas based on the theory that the 2 1/2% easement payment
covenant is a royalty, and that the "royalty (of any type)"
Language of the Bass-Newton Deed granted one~half, and reserved
one-half, of the interest. The case was briefed on the royalty
theory. A memorandum filed by Bass argues:

A. The 2 1/2% payment by Champlin is a royalty
and assignable: -- The 2 1/2% share in the production
from oil an gas granted to the Newtons is a
nonparticipating royalty carved out of the oil and gas
estate by the owner (Champlin) in favor of a third
party (the Newtons). This type of royalty is called
"non-participating®™ because it does not include
participation in bonuses or delay rentals and because
it carries no right to lease or to produce the oil and
gas [citations omitted].

A nonparticipating royalty may be created by
grant, as here, or by reservation either before or
after a mineral lease is issued. The royalty in this
case is a present vested incorporeal interest in the
0il and gas estate and in the production therefrom.
(Memorandum . . . In Support of [Bass's] Motion for
Summary Judgment; R 126-7).

At trial, the Bass-Newton parties sought to prove
intent that the royalty grant conveyed the 2 1/2% payment: the
Collister testimony was wholly directed to that point. The
findings and conclusions submitted by the Bass-Newton parties
to the lower court reflects the royalty theory. The basic
findings recite such an intent and the conclusions are that the
conveyances effected the transfer of "the 2 1/2% payment"”
interest (Findings 6, 9; Conclusions 2, 3, 4, 5, 7, 9).

A theoretical difficulty with all this lies in the

premise that the "2 1/2% payment™ is a “royalty": 1if as a
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legal matter it is not a royalty (a term having o technical
meaning) a substantial problem of law 1s raised as to whether
the Deed conveyed it. This may well have prompted the
post-trial disavowal of the royalty theory by the Bass-Newton
parties.

"Royalty"™ is defined by Williams & Meyers (H. Williams

and C. Meyers, Oil and Gas Terms, 656 (5th ed. 1981)) as

follows:

(1) The landowner's share of production, free of
expenses of production.

(2) A share of production, free of expenses of
production, e.g., an Overriding Royalty (q.v.) of 1/8 of
the 7/8 working interest.

The Hornbook (R. Hemingway, Oil and Gas, § 2.7(C), p.

52 (1971)) states:

In the vast majority of jurisdictions a grant
or reservation of a "royalty" interest will be
interpreted as creating a non-cost bearing interest
that will share only in a fractional portion of gross
production, and will not participate in bonus, delay
rentals, or the power to lease.

In a few jurisdictions, notably Oklahoma, the
term *"royalty® is treated as being uncertain in
meaning and circumstances surrounding the transaction
will bear on the supposed intent of the parties.
Generally speaking, a grant of a "royalty"” interest at
a time when no lease is in existence will be construed
as denoting a fully participating mineral estate;
however, if a lease is in effect intent will be
construed as indicating an interest that will share
only in gross production. It is submitted that a
treatment of the term "royalty®” as uncertain in
meaning is unsound.

These standard definitions of "royalty" have it in

common that the term connotes a property interest in the oil
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inu gas. As shown above, Bass itself so argued to the trial
court. (R 126-7).

Bass's position that the 2 1/2% easement payment
.ovenant 1s a "nonparticipating royalty" which was "carved out"
~t Champlin's oil and gas estate in favor of the Newtons and is
"a present vested incorporeal interest in the o0il and gas

estate," 1s plainly incorrect. The 2 1/2% payment is not a
royalty in any standard legal sense. DMoreover, and more
important here, Bass's assertion is flatly contradicted by
Section 4 of the Surface Owner's Agreement: "Nothing herein
contained shall be construed as . . . a grant to Land Owner of
oll or gas rights or rights in other associated liquid
hydrocarbons."™ (R 480; Exh. 1).

Since Newton Sheep, as successor in interest under the
Surface Owner's Agreement, did not own a royalty in the
railroad lands, its guitclaim of a royalty therein to Bass had
no effect.

Point V. The Final Judgment is erroneous because it is
based on a theory of the case (that the Deed is
an "assignment" of money proceeds) for which
there is no support in the evidence or the
findings and conclusions, and which is contrary
to the Bass-Newton evidence.

As detailed above, the Bass~Newton case was
essentially briefed and tried on the theory that the royalty
grant to Bass conveyed a fractional interest in the 2 1/2%
easement payment covenant. The record reflects, however, that

in the course of the matter the alternative theory developed

that the Deed 1s an "assignment” of money proceeds. The
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opening statement of Bass refers to the theory (Tr 54). After
findings and conclusions were entered (based on the royaity
theory), the Bass-Newton parties apparently abandoned their
royalty theory in favor of the assignment theory.

The second position is stated in the Memorandum Of
Bass . . . In Response To Plaintiff’'s Motions (R 419-20):

It appears that plaintiff [Flying Diamond] sees
the case from an entirely different point of view than
do the Newtons and Bass. One would assume from the
plaintiff's argument that this case is concerned with
an effort to sever a property interest from the
surface title, or to sever and transfer fractional
interests in real property, or to assign a covenant,
or to alter the bargain between Champlin and the

Newtons or to assign a contractual right. This case
is none of these things. . . .

* % * %

The question before the court is whether
interests in the proceeds of an obligation to pay
money are assignable. Nothing has been offered by
plaintiff to show that a money obligation cannot be
dealt with in such a manner.

The consequence of abandonment of the royalty theory
is that it leaves the Final Judgment without support. The
language of the Deed itself does not support it. None of the
trial evidence supports the assignment theory; indeed, to the
extent that the Bass evidence touches the subject matter it
contradicts the assignment theory.

The Deed is not, nor does it purport to be, an
assignment of the monies paid and to be paid by Champlin. On
its face it is a present conveyance by a grantor to a grantee

of a fractional royalty interest in described lands,

accompanied by such standard real estate elements as a further
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assurances covenant, warranty provisions, and a preferential
right of purchase of minerals and royalty reserved to the
jrantor (treating them identically).

Bass's trial effort was wholly taken up trying to
prove that the Deed's intent was to convey a fractional royalty
interest. No witness testified that the Deed was intended to
be an assignment of monies.

Bass's conveyancer testified that he considered the
2 1/2% covenant to be a royalty and that the Deed he prepared
was intended to convey that royalty (Deposition of Collister (R
527), pp. 22, 25, 48, 49), conceding the obvious that
"probably"™ the royalty grant would operate only upon what the
grantor was entitled to grant (p. 36, lines 4-9).

The testimony of Mr. Collister precludes the new
theory that the Deed can be read as if it were a contractual
assignment of money proceeds. The witness said he employed
words of grant sufficient to convey property in Utah
(Deposition, p. 34), and that ". . . my deed paragraph A

conveys minerals, and paragraph B conveys royalty" (Deposition,

p. 49, 11. 6-7 [emphasis added]). He took care to note the
existence of the basic legal distinction between mineral and
royalty (p. 49, 1. 7) then went on to say that other kinds of
interests also exist: "No, there are other things clearly.
The contractual right to receive monies, you know." (p. 49,
11. 22-24 (emphasis added)).

The record made by the Bass-Newton parties by their

sole witness thus is that their Deed was intended to convey
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royalty if 1t could, and that "royalty" differs 1n kind from
"minerals” and from the "contractual right to receive monies,”
This record is fatal to the late-adopted-assignment theory.

The Judgment, founded as it is on a legal after-
thought, is erroneous because it 1s unsupported by any evidence
or by the findings and conclusions, and because 1t is contrary
to the evidence.

Point VI. Estoppel by deed, arising out of the Surface
Owner's Agreement, precludes any claim by the
Newtons or Bass to the 2 1/2% easement payment
covenant or the monies accruing thereunder.

The Newtons (and their privy, Bass) are precluded from
claims upon the benefit of the payment covenants by the bar of
estoppel by deed.

The Surface Owner's Agreement consists essentially of
the Newton Company's grant of the surface easements and, in
consideration thereof, Champlin's payment covenants. The
Newton Company agrees that the payment covenants run with, and
are not to be held or transferred separately from, the surface
ownership. The Newtons and Bass now claim, to the contrary,
that they have transferred and now hold fractional benefits in
the covenant interest separately from the surface ownership.
Estoppel by deed precludes the second assertion. The principle

is stated in 28 Am. Jur. 24, Estoppel And Waiver, § 4 (1966)

(footnotes omitted):

The principle is that when a man has entered into
a solemn engagement by deed, he shall not be permitted
to deny any matter which he has asserted therein, for
a deed is a solemn act to any part of which the law
gives effect as the deliberate admission of the maker;
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to him it stands for truth, and in every situation in
which he may be placed with respect to it, it is true
as to him. . .

Estoppel by deed is a very important aspect of
the law of estoppel. By reason of the operation of
this doctrine, particularly upon grantors of real
property and upon the passage of after-acquired title
of such grantors, the effect of the doctrine upon
grantees, and the effect and extent of control of
recitals in conveyances as an estoppel upon parties
thereto and their privies, many important and
practical questions affecting the title to real
property are controlled to a large extent. . . .

Estoppel by deed is particularly appropriate where, as
here, the document is recorded in the land records of the
County:

A person who is examining the record title to
realty should be able to rely on the doctrine of
estoppel by deed, without the necessity of having to
investigate the possibility of a personal obligation
to pay a money debt which might offset the estoppel by
deed.

Id. Moreover, this estoppel operates with special force because
of the Newton Company's declaration in the Surface Owner's
Agreement that all of the payment covenants, including the 2
1/2% payment, are "covenants running with the surface
ownership® of the Ranch:

Estoppels which run with the land and work
thereon are not mere conclusions; they pass estates

and constitute titles, and are muniments of title,
assuring it to the purchaser.

I1d. § 8 (emphasis added) (footnote omitted).

The estoppel precludes any Bass and Newton assertions
of fractional titles in the 2 1/2% covenant interest. Further,
since equity will not permit a result to be worked indirectly

if that result is directly prohibited, Bass and the Newtons are
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also estopped from claiming an interest in individual money
remittances falling due under the easement payment covenant.
Point VII. The lower court's Conclusion (Neo. 7) that
"Flying Diamond is estopped to deny that it
has only a one-fourth interest in the 2 1/2%
payment®” is erroneous, in that:
(a) no evidence supports it; and
(b) the documents provide otherwise.
Conclusion No. 7 reflects acceptance by the lower
court of an estoppel contention advanced in Bass's Trial
Memorandum (R 363-5). The conclusion is based on Finding No. 9
that it was Flying Diamond's ®"intent™ to acquire "one-fourth"
of the "2 1/2% payment." The theory of the claimed estoppel is
that when Plying Diamond bought the Ranch surface it also
bought one-~half of the "royalty (of any type)" then held by
Newton Sheep; and that by intentionally and knowingly
purchasing a one-fourth interest in the royalty, Flying Diamond
is estopped from claiming a greater interest therein. Bass

cited Russell v. Texas Co., 238 F.2d 636 (9th Cir. 1956);

Dillon Inv. Co. v. Kinikin, 172 Kan. 523, 241 P.2d4 493 (1952);:

and 28 Am. Jur. 2d, Estoppel and Waiver, § 13 (1966). These

authorities state the generalization that the grantee of a deed
is estopped from accepting the benefits of a transaction while
at the same time inconsistently rejecting the accompanying
burdens.

Since the Bass-Newton parties abandoned any claim upon

the 2 1/2% covenant based on a real property theory of the

=36~



case, an estoppel by deed concept becomes irrelevant. However,
that may be, no estoppel of Flying Diamond exists here.

The generalization mentioned above has no operation in
this case. While the grant to Flying Diamond in the Ranch
Purchase Contract was a warranted "full" title to the surface,
it was a mere quitclaim of half the minerals then owned by
Seller in the fee lands and a quitclaim of half of any royalty
Seller "is entitled to receive™ in the railroad lands.

There is no inconsistency between the purchase in 1974
of a warranted surface title together with a quit-claim of half
of the Seller's railroad "royalty," if any, and Flying
Diamond's present position that the grant of the surface
incorporated all the burdens and benefits of the surface
covenants and that the "royalty" quitclaim was, like that to
Bass, ineffective. Flying Diamond's position is simply that
the Ranch Purchase Contract applies in accordance with all of
its terms.

It is settled law that a quitclaim will not give rise

to an estoppel. 28 Am. Jur. 24, Estoppel and Waiver, § 9

(1966) . "[A] grantee . . . may deny that any estate or
interest passed to him by a conveyance.® Id. § 13.

Further, Finding No. 9, on which the claimed estoppel
rests, is unsupported. The trial record contains no extrinsic
evidence whatever about Flying Diamond's subjective "intent."
Only the document itself is in evidence, and the intent stated
there is to acquire half the royalty, if any, that the Seller

can grant. The failure of the Finding to reflect the
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conditional (quitclaiming) nature of the parties’™ "i1ntent" ;s
critical. Finding No. 9 is necessarily incorrect. Conclusion

No. 7 is therefore wrong because unsupported.

CONCLUSTON

The judgment below should be vacated. The case should
be remanded with a direction to the court below to enter
judgment in Flying Diamond's favor declaring its ownership of
the benefits of the 2 1/2% payment covenant, and its proceeds,
free of any adverse claim of the Newtons or Bass, and to
proceed with the disposition of the remaining issues of the
litigation.

DATED this7é(\ day of October, 1983.

Respectfully submitted,

Hardin A. Whitney
John W. Horsley
H. Dennis Piercey
of the firm of
MOYLE & DRAPER, P.C.
Attorneys for Flying Diamond
0il Corporation

By //%a;wpém\é/éé(/ zh«tég%

Clifford O. Stone, Jr.

Katherine A. Zessin

1700 Broadway, Suite 900

Denver, Colorado 80290

Counsel for Bow Valley
Exploration (U.S.) Inc.
(Successor to Flying Diamond
0il Corporation)
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I hereby certify that on the 1= day of October, 1983, I
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thereof in a securely sealed, postage paid envelope to the
following:

William J. Cayias
CAYIAS, LIVINGSTON, & SMITH
1558 South 1100 East
Salt Lake City, Utah 84105
Attorney for Newton Respondents

Claron C. Spencer
BEESLEY, SPENCER, & FAIRCLOUGH
1200 Beneficial Life Tower
Salt Lake City, Utah 84111
Attorney for Respondent Bass Enterprises
Production Company
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2lin 1s svccessor in inlercest to all the rjuht, u)1lc and

orest of Union P‘CJLIC Reilroed Ceupany in and 1o the 011
, and assocleted licuild hydrocarbons in 214 promiscs for a
0 or poxtod cqual Lo or crceedihy ihc-ucl“ of this Surlace

o
} T‘S Ajsreenment,

’ Champlin proposes Lor Champlin or 5ls apents, lessces,
jieensees, SUCCEesitrs, Or fssigns Lo prosocct upon and explore
‘“dthxlOGG vromises tor tha developnent and prodvction of oil,
, and nb°0011“u liuvid hydrocaruvon substances either on
Cuwlints oehalf or under or pursucnt to an oil and gos lcase or
gAte, or under or pursuant to a2 "unitization amrecnent,” meaning
nd wiherever that {term is uscd herein any operoting agreemont,
ny other “”ICCJ”Hu covering the cxploretion or developuent for
uw procuciion of oil, gas, or ans scciateo Tiguid hydrocardbons,
‘,anz ncoling, comamitization, unit or othar goreamaent waereny
¥$cdescrib“d preaises may be included with olher lands in procinmity
reto 2s a unit arez wnder a plan ol unit or JOLD» crploration,

ulopneng, and operation,

T C
2]

BRVEMTEITL &
NOW, THEREFORE, it is agrced as follows:

Scction 1. 1In consideration of ihe mutual benefits and
rolwn to T.and Owner,

o the sum of Ten Dollars (510) paid by Ch:
receipt whoreof is hercby acinoviledred, Land Owner hercby confirms,
atends, and fAhnLu to Champlin, its agents, lessccs, licoensees,
meeessors, and assigns, inchding any operator or unit operacor

rom time to time in charpe of operations under a unitizaltion
areement, and their recpeclive succassors and assions, the cancments
od rights to cnticer uvon the .descrived premises and to drill, con-
fruct, maintain and use upon, within, and over said premises oll

“1 wells, gas wvells, OclllCh\, mﬁchwnﬂ)u tenus, drips, boilers,
Wlnes, vipe, power and telephone lincs, Iuah\“y” water wells,

“, viithout limitation Ly reason of the Lor“WOJnL cnumeration, any

)
<4 all other struclurcs, eguipment, f;xtur 5, appurtcnances, or

.
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Lesne dincieded uader the Larm “faciljtkﬁun)
in prospectine and developing [or, producing,

o bing,and markeling oll, ras, and associated Liquid -
carbon s ‘uuuof under or produced £rom any porticn of the :
tbeo promlses or under or produccd from any portion of the unit =

P

cooocrcatled undev o unitization agrbcmcnt, teogether vwith the right
remove said focilitvies and the right to uso such water as may be
Cooded from the descrived pramiscs, nol including watcr from Lar
fomerts wells. :
\ .
' l’Scction 2. Chamvlin agrecs, so long as it 4o ycceeiving,
;i1 and/or as productlon fronm or oil and/or gas roynliics upon
soduction Trom the deseribed prermises or allocrzied LhOJCLO vnder
the provisions of a unitization agreement, Lo pay or cauvsc to be paid
fo the Iond Ouner in_cash the value on Lha promices_of d g,v o_and_onc-half

Cpercant (2 17251 0f oli the oil and_rag and posotisted liquid_hyaro-

| trbons Bercalfter produccd, Seved, and markeled therefrom or allocated
giercto a5 clorctaid, excepl ol and gas and associated licuid

fydrocarbons uscd in operaliens on the promises or uscd under the

mitization arrecuentiyond except that 2s to casinghead gasoline
wd otlier produchs uanufactured [1om gas therc shall ve deducted

LﬂC cost of-ianufact ture; provided, however, that during any tinmc
ihe_d33cribed promises or any portion thereof arec includced within

the boundarics of o particiwntlﬂg, pooled, or communitized area

{to which inclusicn Land Owner expressly consents) and ihere is no

provision for the poyment of royeltics Lo Chan 11Ln but it participates

rin the production {rom the poeled, communwt¢4<d, oy unit area as

Caworking intovest ovner, then the two and onc-hall percent (2 1/2035)

| above sct forth shall be applicd to that percentare of the total
production from such area whicihh is allocaled to the described

premiscs,

When production of o0il from lands under scoveral surface
ornerships is comuwingled in one central tank sclling for practical
operating rceasons, periodic individual well tecsols may be made to
coapute the quantitics ol comminglcd oil properly allocable to
cach ¥r1cll, and the two and onz-halfi percent (2 1/27) payment
providcd hCJCLn shall be payable upon the quantitiecs apportioncd
to cach well as reporied to Chamnlin in full satisfaction of the
obligations of Cheiplin under this Section 2.
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Scction 3. Should the desceribed pramises or any portion

ol at any timc Le comnilted to a unitization agrecement, the
j ralor or und b opercator under such aercoment may excereisc the
Coobs granted under Scelion 1 ohercof during the period cnding "
m the :Lifth calendar year following Lhe detle of this agrcement e

svhout ‘compeasation Lo the Land Owncr other than vayment as above
Bmvidcd but after said pariod if such epereator shall install or
aintain’ any facilitics other than pipe or pole lines upon the | 7
c,cmbcrl premiscs during ony calendar yeass, it shall pﬁ\' Land

waeT Onu Doliar {$1.00) per acre for ine aC)che uscd during,

“w part;of that calendar year, if cuch usc substantially deprives -
she.Land "Owiier of the usc of such acreaage.  The abovc ariount of

Jne Dollar.{$1.00) per acre shall be subject ‘o upward revision
wpon a. showing by the Lond Owner that the-Jund involved has *
derctofore carned and is capable of/Ea\n;na o greater sun per acre,

u,
- : : . .
a “'Scction 4. Nothing htrein contained shall be construcd

25 a‘covenant 1o dFLll by Chamu]xn its apents, lessees, licensces,
succescors, or dﬂslrnf - 0r Ly any operator or unit operztor, or as
2 grant to-Land Ourz2r” o7 oil or Bas rlght“ or 1xghtq in other
asoc1atcd 11 1d hydroc“roong. . i

CLos

—" Sectxon 5. Champlln, its agent 5, lessecs, licenseces,
successors, and assigns, including the operator or unit owe1atot
under “a. unitization af;rcnent shall be required: (a) to pay
- for "all damage to Lond Oxxcr's lands, builldings, and rowing crops
causcd by ‘the ecrection or constructiocn of facilitics to be used in
conncctlion with oil or gas or associated liquid hydrocarbon
‘wwrdtions;-(b) to bury all pipe lines below plow depth where such
--lines cross culiivated land; and (c) to consiruct gates or at its:
option install-catile guards whexrc neccessary for crosa:ng fenced
land 'in-conncction with exploration, development, or producing,
operations and, where e#n election has becn made to construct gates
nlllcu of cattlc guards, to kecp such gatc, in repair‘and closed

" .,,

}"Section 6. Other than the payments to be made as afore-
%id thc Land Owner shall not be entitled to any othecr or additional
mymontf as a 1esult of the conduct of opcratlons upon the described

prem;ses [N Yo

L . o
. . B f

)( S + . .
fyz‘Scctjon 7. Subject to the provisions of Suction 9

huixl_ it 3o quarced that_theo govenants to_pay the suws provided din
covenants running with_the_,

E
s
z

sections 2, 3, and 5 _hergof shall be
b osurface gwnershin of the described premiscs and shall not be held
o transfoerered sebarately therefrom, and ony sums. pavablce under”
. this agreement_shall be paid to the person or persons owning tne
&uurfaoe of thc described prcmlucq 25 of the datc Lhe o1l or gas.
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cagsociated 1iowlid bydrocarbon nroduction is. mwarkcied. Champlin
| il net,thowever, become oblipated to malic such payments to any
o ocequent purchaser of the described promiczes and shall continuce
make such payients Lo the Jand Owner until the irst doy of the
onth following the reecipl by Chomplin of notice of change of B
}nmr‘hj),wcon,Lst;nﬂ of the original or ceriificd copies of the
pstrument”or instrunmehls constituting a complete chain of title
(ol - Lhe Land Owner to the party claining such ounership, and thea
only. as; Lo‘p“ymcntt Lhcrcaftcr made, L e

)

! '.~SecL¢on 8 The easencnts Fights, and uses herein shall’
bcbjndlnc “Upon the described p;cm1ccs and cach ond every part
thereof,'. and the prescent and fulbure owners thsreof, and shall
eontinue for the benefit of the present or future auners ol the

oll and/or gos and/or associated Liguid hydrocarbon rights in the
(described prewises and cach and every part thereof and their
ggents,  lessces, licensecs, succossors, and assipgns, including

any operator or unit operalor, and for the benefit of other lands
yithin any unit arca within>which tbe described promises, or any
pmwlon Lherco; may—uc,1ncludcd,‘and,each and cvcry part thercof,

.r

S *"Section 9. ‘This agreement shall be in full force and
&‘uct from and after execution and delivery and shall contlinuc

in full force and effect for a period of one (1) ‘vear and so

long thercafter as the oil and gas rights in the described pronises
we committed to an oil and gas -lease or license or to a unitization
ereement,. or So long as a well capable of producing oil or gas or
associated liquid hydrocarbons is located upon the deseribed premises,
cor drilling or reworking operations are being conducted thereon,
nd,yuponftermination of such lease, licensc, or unitization agree-
ent,” o1, upon-abandonaeal of such well, or upon ceszation of such

. irilling or reworiking owcrations, whichever last occurs, this
agreement shall terminate; provided, however, that such termination
Lshadl neither affect nor terminatc the rights, cxpresscd or-implicd,
F.in the dced or deeds referred to in thc Recitals hcrcof .

: SCCLLOH 10. Suogect 1o the provisions of Scctions 7 .
“and 9 herecol, this agrcement shall inure to the benefit of and
1be binding upon the partiies hercto and their respeclive h01ro,
*wccuto;s adm;nlstzatoru, succgs sor s and assigns, .

. L Seutron—a R AT
OFthc,ahovc nanicd Land Owner, does hcrcbv_;g;u_thn'huz husband
¢ In the execcution of the fq;:;n-a—-z*rttﬁfnt hercby relcasing and

ruVJntﬁggl_;;ghq—of‘nbmcotcad and dower in and to the lands avbove:
&Q-G'tsd-u-*u— .

EIN UIT“ES& VUHEREOR, the partics hercto have exccuted this

S
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fb UT‘O Of’ 75
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i

Iy P * L7

vefore

-;.a;_dns' ot % sz /‘ _19n
v‘\-; .,m“‘ . J )

a Lohary Public in and for snid County in th~ Jtate aforosaid;

n,

pmsonally apponrcd //2\.7¥4 TG T ﬂl, , to mo porsonally

7
x4

uhmwnknﬂnd.ﬁo mo porsonally known to bo the Prqsidont of

. t ° -
HYRUM J. NEATON & SONS SHEEP TOMPANY o.nd to be tho

-t amey v——

S T
Mme par son’ whose noTo is “ubnc;iboa to the forogoiﬁg in»t“umsnt,
Al o

and who, ibulng by mo cduly suorn, did auy that he is tho
oG

—
(%osiacnt of said Comprny, that tho cecal affinod to sald instrwsont

i3 tho corpo*uto goal of °aid Corporavion, und that caid instrwmont

ms signed and aonled on bchulf of baid co“poruvion by authority
!

LofiLu Board of Directors; unu the said //7 T T Z
/

aclk nowloagod auid—inatrumonu to bo his free ‘and voluntar y act and

3
[ .
i

i,
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Al

W it voluntarily exocuted, for tho usos specified thoroin.

: IN WITNESS WHERECF, I havoe horounto sot my hand and
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This deed dated February 1, 1972, at gm:. tratrs

1. Parties and Interests Corveyed.

NWEWION SHEEP COMPANY, -~

* A limited Partnership
3744 South 6400 Vest .. . -
Salt Laks City, Iluh 84120, . -

herein called the Crentor, in conmsideration of the sum of Ten and Mors Dollars,
in hand paid, and ethar consideration, doas hersby grant, bargain, sell, convey,
transfar, assign and deliver uncos

BASS ENTERPRISES PRODUCTION CO.
1211 Fort Worth Hational Rank Building
Fort uUorth, Taxas,

herein called the Crantee, the interests described in subparagraph A. of this
paragraph I, in subparagraph B. of this paragraph I, and {n subparagraph C. of
this paragraph I.
A. TFee Lands. . P
1. An undivided 1/2 interest in and to sll of the oil, gas snd other
minerals in and under and that may be produced from the following
described lands situated in Summit County, State of Utah, to-wit:

SEE EXHIBIT "A" ATTACHED, SICNED FOR_IDZNTIFICATION AND Ncomlum
MEREIN BY REFERENCE ) =

together vith :hc,tlght of ingress and egress at all times for the
purpose of operating and developing said lands for otl, gas and
othér minerals, and marketing the same therafrom with the right to
remove from said lands sll of Crantee's property and improvesents,
including the release snd vaiver of the right of homestead.

This conveyance is made subject to any rights nov existing to
any lesses or assigns under any valid and subsisting oil and gas
lease of record heretofore executed; it being understood and agreed
that seid Grantee shall have, receive and enjoy the herein grasoted

wndivided interest in and to all bonuses, rents, royalties and el

other benefits vhich mey accrue under the terms of said lease
insofar as it covers the above described land from and after the
date hereof, precisely ss if the Crantee herein -had besn at the
date of the nsking of said lesse the ovner of & similar ondivided
{nterest ip and to the lands described nd Gnntn one of the
lassors therein. -

2. Subject to the specific terms of paragraph II bhersof, and except
for the lands describad in subparagraph 3. (Exhibic “B" sttached),
1t 1s the specific intent of the Grantor herain to convey a 1/2
mineral interest in all lands owned by the Crsntor in the follow-
ing towvnships located in Suymmit County, Utah:

-~ Township 1 Rorth, Range 7 East
Township 2 North, Range 7 East
Township 3 North, Range 7 East
Township 1 Morth, Range 6 East
Township 2 Korth, Range § East

LI

It is specifically understood that no interest of any type in tha
lands described in subparagraph l. hereof is conveyed under the

terns of this subparagrsph A.
- BOOK37 PAGE285
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B. DUnion Pacific Railiroad Couwpaoy Lands.’

One-half of the royalty (of any type) frow production of minerals that
the Crantor actually receives, or is entitled to receive until }'cbmry 1,
2072, from the following described land: : -

SEE_EXHIBIT "B" A‘n‘AﬂlZD SICNED FOR IDESTIFICATION AND !!UDRPORATD HEREIR 'Y
REFERE.CE.

In addition to the specific warrunties of paragraph IV hereof, the
Crantor, as a real covenant, specifically covenants that the interest conveyed
in thie subparagraph B. constitutes a mstusl covenant runuing with the land
described on Exhibit "B", and sll successive future ownars of the interast
eonveyed under the pravhlm of this subparagraph B., shall have the right
to invoka and enforce its proviuuu as the oviginal signers thcn:o.

C. Praferential lxgh: of hreh-u. e .

After the date of this deed, {n the event that the Grantor receives
and j.ntmd. to sccept & bons fide offer for the purchase of any interest in

either the ainersls or the right to receive royalty (of any type) owned or
acquired by the Crantor, in the following townships lou:od in Sm-it County,
Ucah, . . .

Township 1 North, Range 7 East

Township 2 Horth, Range 7 East

Township 3 North, Range ? East

Township 1 Rorth, Range 6 East

Township 2 Borth, Range 6 East,
or any part thereof or interest therein, from s persom, firm or corporatiom,
ready, able and villing to purchase any interest in either the minerals or
the right to receive royalty (of any type) owned or scquired by the Grantor,
part thereof or interest therein, the Crantor i=mediately shall give vritten
notice thereof to the Grantee, including in said notice the name and sddress
of such offeror, the price offered and all other pertinent terws and con~
ditions of the offer. The Crantes, for a period of 15 days after the ut-lpt
of said notice, shall have the prior snd preferred right and optiom to
purchase from the Crantor, any interest in either the minerals or the right
to receive royslty (of any type) owned or scquired by tha Grantor, or the
psrt thersof or intersst therein, covered by said offer at the price and
acecording te the terms snd conditions specified in aaid offer; provided,
thet, 1f the Grantes fails to exercise its ssid right and option by giving
vritten notice of its scceptance within 15 days after vreceipt of the above
sencioned notice, the Grantor shall accept said offer and complete said esale
in accordance with said offer within 60 days after the expiratioa of said
period of 15 days; and provided, further, thst if the Crantor fails to accept
said offer or to complete said sale vithin said period of 60 dsys, the pre—
ferred right and option of the GCrantes under this parsgraph shall be con-
sidered es revived, and the Crantor shall not complets said sale to said
prospective purchaser unless and until said offer sgain has been presentad
to the Crantee, as herainabove provided, and the Crantee sgain hes failed to
elect to purchass on the terms and conditions of said offer. ALl offere at
any time made to the Crantor, its successors, heirs and assigns, for the
purchase of any interest in the minerals or the right to receiva royalty
{of any type) owmed or scquired by ths Crantor, or any part thereof or
interest therein, shall be subject to all the terms and covditions of this
paragrapb until Jsnuary 1, 2012, at vhich time the obu.-uon of this
patagraph shall cease.

1. Reservation of Coal.

There 1s specifically excepted and reserved from this grant, all of the
interest Crantor owns in the cosl (and the right to receive royalty of any type
from coal production), on any lands described on Exhibits ™A™ and "B" sttached
bereto. The Crantor further excepts and reservas the right to explore for or
mine coal, snd to graat to parties other than the Crantes, lasses covering coal.
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111. Ceneral.
K. Crantor relaases the right of howestesd.

B. There is considaration for this deed.
€. Grantor agrees to executs such further assurances as may be requisite
for the full and complete enjoyment of the rights herein granted, snd likevise
agreas that Grangee herein shall have the.right at any time to redeem for said
Crantor by payment, any mortgage, taxes or other liens om the above described
land, upon default in paymt by Grn:or. md be subrogated to the righu of
the bholder thareof.

IV.'.H.rrgA‘ ,-“' LN

To have and to hold the above dnuibd property with all and singuiar the
rightl, privileges and appurtenances thereunto or in anyvise belonging to the said
Grantee herein, its heirs, successors, personal representatives, admiaistrators,
sxecutors and assigns forever, and Grantor does hereby uvarrsnt said title to
Grantes, its heirs, executors, administrators, parsonal repr: tives, ]
snd assigns forever, and does hereby agree to defend all and singular the said
property unto the said Grantee berein, its beirs, successors, axecutors, personal
representatives snd assigns against every person vhomsoever claiming or to claia
the same or any part thereof.

v. . Noticea.
Fotices rﬁuind \;ﬂdcr the terns of this deed, shall be given to the pltt!..l.
st the addressas shown in paragraph 1 hereof.

DATED February 1, 1972.

.REWTOX SHEEP COMPANY
A Linited Partnership
Vo) - - =

BT: W)?t

General Partner

STATE OF UTAH )
) se.
COUNTY OF SALT LAKE) » :
On Fehruary l.l 1972, personally appesred before me, Ralph M. Newton
Ceneral Partner for Newton Sheep Company, a linited partnership, that aigned the
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EXHIBIT "A™ ATTACHED, SIGNED FOR IDENTIFICATION AND INCORPORATCD BY REFERENCE

Townshiip 1 loreh, Rance 7 East, SLM

Section

'H

S$ection 6:

SUND;; SNy
Lots 1, 2, 3, &

Township 2 North, Ranee 7 East, SLM

Section

L

Section 6:
Section 8:
Section
Section
Section
Section
Section
Section
Section
Section

16:
18:
20:
22:
28:
30:
a2:
343

Lot 1; S4NEk; SE\WY; NEWSWY; SEk; mm 13.4 acres descrided
as begianing at e point South 1,634.16 feet and East 1,505.11
feet from N corner of said Scctln 4, theoce South 34517 Last
221.2 feet; thenco ¥orth 88°07° Last 276 6 feat; thence MNorth
10°28° West 742.5 feet; thence North 79°28' West 291.38 feet;
thance lorth 74°48' West 471.79 feet; thance South 33°22' West
511.75 feet; thence on a 7030° curve to the right through as

- arc of 606.7 feot to begiuning.

Lots 3, 4, 5, 6, 7; SDuk; PySiy; SEk
Aall

Lots 1, 2, 3, &; Dy By

411

Lots 1, 2, 3, 4; Shiy; Sk

All

lots 1, 2, 3, &; Digdy; T L
AL -
A1l

Township 3 North, Range 7 East, S1M
Section 30:

Section 32:

Section 34:

E4SEY R

Rigiwl; ALSO, beginning at the SE corner of SEkNWi, thence
Vest 160 rods; thence South 160 rods; thence North 45° East
226 rods to place of beginning. R

SWignvl; SEYNEY; NEkSWY; SWItSEl; NEXSEl

Township 1 Rorth nnsc 6 tast, SLM

S$ecticn

2:

Loca 1, 2, 3, 4, 5.67.!10.11 12; sk , =

\ Tounship 2 Worth, Range 6 EZast, SIM
Section 12:

Section 24:

Section 36:

Sumnit County, Utah

Contaioing 9316.04 Acres,

More or lass.

L~4636

All

P4Els; MWNES; NES WA, SWicSE'x ARD ALSO s tract containing $7.67
acres describad as beginning at the Sk corner of said Secction 24,
thenee North 89°26° West 0.52 chains; themce North 18°13° Vest

..1.60 chains; thence Rorth 50°56' Uest 12 chains; thance North

2030' West 2.40 chains; thence Rorth 26°27' West 4.70 chains;
thence North 23°10' West 3 chains; thence Korth 22°56' Vest
4.50 chains; thence North 19°38' West 3.10 chains; thence Korth
30°32' West 3.60 chafns; thence Rorth 24923° Vest 11.30 chalas;
thence North 0°50' Vast 1.40 chains; thence Worth 43°43°' Vest
1.30 chains; thence North 39°42° West 1 chain; thence North
3493 Wesc 0.70 chains; thence Korth 56°20° Vest 0.30 chains; .
thence North 32°31° Vest 5.30 chains; thence North 38°2' Vast
1.90 chains; thence Worth 3°3' West 83.350 chains to NE corner

of SWiiJi; thence East 20 chains; thence South 60 chains to
peint of beginning.

Beginning at the NE corner of said Section 36, thence South
along the Section line 80 chains to SE corner of said Section
36; theace West along the Section line to the SW corner of

ss1d Section 36; thence Norcth slong the Sectica line 20 chxins;
thence Korth 77°33° East 33.40 chains; thence North 28°932°

Esst 10 chains; thence North 1903’ West 40 chains to the Section
1line; thence Esst slong the Section line 25.33 chains to
beginning. -

‘. NEVTON SHEEP COPANY
A Linited Partasrship

Y:
General Partner

BOOKM37 PAGE288 " :



EXHIBIT "B" ATTAGHED, SIGNED FOR IDENTIFICATION AYD INCORPORATED BY RETERENCE

R Township 2 North Ranpe 7 East, SIM . . P *
' . . Section ¥: lots 1, 2, 3, A; BuWly; BN . .
. Section 91 All - .
Section 15: All "
Section 17: All . ) :
- Section 19: Lots 1, 2, 3, &; Py BN .
! Section 21: Lots I, 2, 3, &, 3; SPNE; Nfg; BhySwk; SBx .
. Section 27: All
Section 29: Lots 1, 2, 3, &, 3; SELNE%; EW:; EhSwk: SBk
Section 31: Lots 1, 2, 3, 4, 3, 6, 7; SkEk; Sﬂp‘hﬂg; ElsSWs; SE
Section 33: All

. Section

19:

Township 3 Rorth, Range 7 Esst, SIM -

' ’ Section 29:
. Section J:
Section 33:

Section 1:

Section 1:
Bection 13:

- South 25959 West 263.3 feet;

Tovnship 1 North, Range 6 Easst, SLM

Touwnship 2 North, Range 6§ East, SIM

Beginning at the SW corner of Section 19, thence North
aleng section line 2,640 feet; East 4619.7 feet; South

. 12935 West 300 feat; South 40°51' West 393.76 feet South !

49°23' Mest 333.73 feet; South 37950’ West 288 faetr South |
3°48' East 154.4 feet; South 13°25' West 317.0 feet; !
South 41°933° West 316.0 feet; South 57°39' Vest 196.6 feet; .
South 24°59' West 192.2 fest; :
South 26°04' West 261.7 feet: South 0°06° East 153,28 fest !
to South line of Sectioa 19' thence West 3,114.46 tn: to
beginning.
Ss

EY of Sectica 31, less 45.91 acres in 2 exceptions,
A1l

Lots 1, 2, 3, &, 3, 6, 7, 8, 9, 10, 11, 12, 13, 14; WisSEx; Sk

Lots 1, 2, 3, 4; Shvy; Sk
k;xnnzng 12.43 chains South 85°33' East of S¥ corncr of —

Section 13, thence North 17°42' West 40.01 chains. North
40 chains; South 89°31' East 79.5 chains; South 80 chains;
North 89°39' West 66.75 chains to beginning. .

132,83 acres in KB of Section 25, 142.1 scres in Py of
Section 25

Section 25:

1
i
|

e

Sumit County, Utah

Containing 10,003.70 Acres, More or Lass.

- . NEUTOS SHEEP COMPANY : i
. - A Linited Partncrship

th

General Partner
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