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»UBERT J. DEBPRY

RCBERT J. DEBRY & ASSOCIATES
atzorney Ior Plalnptiff

965 East 4800 South, Suite 2
Salt Lake City, Ctah, 84117

Telephone: (801) 262-8915

IN THE SUPREME COURT OF THE STATE OF UTAH

JOHN CALL AND CLARK JENKINS,

Plaintiff and
Appellant,

BRIEF OF APPELLANT
vs.

CITY OF WEST JORDAN,
Case No. 19186
Defendant and
Respondent.

STATEMENT OF THE CASE

Appellants (hereafter Call) are subdividers. Call
sought permission to sell subdivision lots in the City of
West Jordan. West Jordan charged a fee of $16,576.00 as a
condition for approval.

The authority for imposing the fee 1is found in
West Jordan City Ordinance 33 §9-C-8 (Appendix A).
Plaintiffs claim that the ordinance 1is unconstitutional.
Plaintiffs seek a refund of the $16,576.00 fee. The
complaint was brought as a class action.

RELIEF SOUGHT ON APPEAL

The trial court entered judgment Ior West Jordan.

Call seeks to have that judgment reversed, and judgment



iy

entered in nis faver. Jall al

'

b
U
gt

certified as a class action.

PROCEDURAL HISTORY

This court has previous.y Writtan two 2plnicns on
this case. In the first case, tne Utan Supreme Court
affirmed a judgment of dismissal by the trial court.

Call v. City of West Jordan, (Call I), 606 2.2d 217 (Utah

1979) . That case 1s attached as Appendix B. Thereafter,
the Court granted rehearing. Call v. City of West Jordan
(Call II), 614 P.2d 1257 (Utah 1980). That case 1s attached

as Appendix C.

After remand, the case was tried to the court.
During pre-trial proceedings, the Court appointed a special
master. The initial report of the special master 1s very
crucial to this case. The report is attached as Appendix D.
Judge Dee entered judgment for West Jordan. Call appeals.

Afrer Call II was decided, this Court decicec

three similar cases. Banberry Dev. Corp. v. South Jordan
City, 631 P.2d 899 (Utah 1981), (Appendix E); Lafferty v.
Payson City, 642 P.2d 376 (Utah 1982), (Appendix F);: and
Patterson v. Alpine Citv, 663 P.2d 95 (Utah 1983}, (Appendix

G). These cases are each attached as exhibits because they

are closely intertwined with this case.

FACTS
A. Composition of the City of West Jordan
West Jordan is not a homogencus Iommunisy. I 13

made up from several different sub-communizies. There 13



the criginal, or oid-timers' communitv which has existed for
many /ears. There are the newcomers' subdivisions. There
1s a rural farming community. There is also a business and
light manufacturing community (r. 673 at p.5 and p.40, see
also . 673, Tables 1, 2, 3, compare defendant's
Exhibit 1).

B. Recreation for Old-timers

West Jordan has one central park of fifty acres.
For the most part, that park serves the old-timers. (r. 673
at p. 20).

C. Flood Contreol for Old-timers

The old-timers utilize an existing flood control
system of canals, ditches and storm sewers. It appears that
the o0ld existing flood control system has long since been
paid off (plaintiff's Exhibit 10).

D. Growth of West Jordan

West Jordan has been experiencing moderate growth.
The population in 1970 was 6946. It is estimated that the
bopulation will be 18,000.00 in 1995 (r. 673 at p.4, Table
0. This projected growth requires additional facilities
for parks and flood control (r. 597-598, 611-626),

E. Traditional Funding for New Facilities

West Jordan has a variety of resources for funding
the new facilities:

1. General Bonding Power: The City has $35

million in unused bonding power,
iplaintiff’'s Exhibit 7, transmittal letter

crom Allan E. Tolman);

w5}



2. Flood Control Bonding Power: The iy nas

$2 million 1in unused <flccd zentro. zorndinag

power (r. 599 see also plaintiii’'s
Exhibit 7);
3. Flood Control Assistance: The City receives

$110,000.00 per vyear from Salt Lake County
for flood control assistance (plaintiff’'s
Exhibit 10, "Storm Sewer Funding");

4. Storm Sewer Fees: West Jordan receives

approximately $219,000.00 per year in storm
sewer fees (Exhibit 10 "Storm Sewer
Funding").

F. New Subdivision Fees

In 1974, West Jordan formulated a plan to expand
its flood control system. This was to be done by building a
series of detention basins (r. 610-626).

West Jordan did not use traditional funding
sources for the detention basins (see paragraph E above}.
Instead, West Jordan has resorted to a special tax on
subdividers (r. £22-623). Call challenges the
constitutionality of that special tax.

POINT T

WEST JORDAN HAD THE BURDEN
OF PRODUCING EVIDENCE

In a traditional trial, the plaintiff (Call) wcu.

have the burden of going forward with evidence. Tha

traditional burden was reversed 1n this case. Here, 4des:



zrlar rnad t<he burden of producing evidence. There were three
reascns Ior 4nls shift 1n the burden:

AL Ciscoverv Sanctions

The primary reason for shifting the burden is that
West Jordan <frustrated discovery. Therefore, Judge Rigtrup
reversed the normal burden as a sanction (see R. 1171-1173; see
also r. 1442, 1444, 1446, 1448, 1450-51, 1455-56, 1458,
1460-61, 1463-66, 1468-70, 1472-74). Judge Rigtrup's pre-trial
order 1s attached as Appendix H.
Specifically, Judge Rigtrup ruled that:

1. The trial is hereby bifurcated into two phases.

2. At the first phase, defendant shall have the

burden of producing evidence.

The trial court reconfirmed Judge Rigtrup's ruling:

The order which was signed by Judge

Rigtrup reverses the wusual order of

trial and this Court is bound by that

order that was signed requiring that the

defendants herein proceed as though they

were plaintiffs and put on their

evidence as to what they've done with

the funds which were taken from the

developers (September 1, 1982 Transcript

at p.3).

B. Trust Theory

West Jordan does not KkKeep the seven percent
subdivider fee in any segregated or restricted account.
Rather, West Jordan simply lumps the money into its general
fund.

In the original appeal, Call challenged that practice

of mixing funds. This Court held that:

Although the money which was
collected from +the plaintiffs in this

case was deposited in the City's general



producing

Court has

fund, it should rnot ke assumed that tne

mcney thus Lecomes usable Icocr other
purposes by the City and 1s or no
special benefit tc the area sougnt to te
subdivided. On the ccntrary . . . 1Z
money is collected from the pubklic for a
specific purpose, it becomes a trust

fund committed to the carrvying out of
that purpose. 606 P.2d at 220

It 1s well settled that a trustee has

evidence regarding the funds held in the trust. This

held:

It is the duty of a trustee to keep
full, accurate and orderly records and
when any question arises as to their
sufficiency or accuracy, the burden is
upon him to show the correctness of his
accounts and doubts may be resolved
adversely to him, Walker v, Walker, 17
Ut.2d 53, 404 P.2d 253 (1965).

C. Practical Considerations
There are certain practical reasons for shifting the
burden. The financial records are all in the possession of

West Jordan.

they are produced.

principle:

Call cannot attack those financial records until

This Court appears to have already recognized that

As the information that must be used to
assure that subdivision fees are within
the standard of reasonableness 1s most
accessible to the municipality, that
body should disclose the basis of its
calculations to whoever challenges the
reasonableness of the subdividers fees.
Banberry Development Corp. V. South
Jordan City, 631 P.2d 899, 904 (Utah,
1981).




POINT IT
WEST JORDAN MUST LOSE IF IT
FAILS TO MEET ITS BURDEN OF
PRODUCING EVIDENCE

The Court must find against West Jordan if it 1is
unable tc meet the burden of producing evidence.

This Court has held:

[S]ome situations . . . reguire the

party who does not have the burden of

persuasion to produce prima facie

evidence of the non-existence of such

fact in order to support a finding in

his favor on such issue. In re Swan, 4

Ut.2d 277, 293 P.2d 682, 686 (1956).

The Court continued:

In other words, the Court must find the

facts against a party who fails to

satisfy his burden and such finding does

not have to be supported by positive

evidence. 1d. at 686

Recently, this Court affirmed that rule. Even though
it 1involved a bailment issue, the basic procedural rules
governing the burden of producing evidence shculd be the same.
The Court held that when the burden of producing evidence is
shifted to defendant (as in the present case) and the defendant

offers no evidence, the issue must be resolved in favor of the

plaintiff, Staheli Farms v. Farmers' Cooperative of Scuthern

Utah, 655 P.2d 680 (Utah 1982).
Speaking of the burden of producing evidence, Wigmore
gives the following summary:

He f[the Jjudge] may require the
opponent [defendant in this case] to

produce evidence, under penalty of
losing the <case by direction of the
judge. A duty of producing evidence,

under this penalty for default has now
arisen for the opponent. 9 Wigmore on
Evidence, §2487 p. 294.



delegated

ect to step A, we never get tC step 3.

19

Plainciii has tne Durien I oge

“hat such expencltuires are unreascnab.e.

ey, i defendant dces not

POINT II1I

WEST JORDAN HAS FAILED 7T

PRODUCE EVIDENCE THAT A PUBLIC

HEARING WAS HELD AND THA

PLANNING (CMMISSION PREPARED
THE CRDINANCE

Statement oI the Issue

central .ssue .5 whetnher <the




The Planning Commission shall prepare a
regulation governing the subdivisicn of

land within a municipality. A public
hearing thereon shall be held by thne
legislative body, afrer which the
legislative body may adopt said
regulation for the municipality,

Utah Code Ann. §10-9-25 (1953.

After the decision 1in Call I, <Call amended

ot

®

complaint to include the following allegation:

47. Plaintiffs allege that Ordinance
No. 33 was not prepared by the West
Jordan City Planning Commissicn and
that no public hearing was held on
Ordinance 33 prior to 1ts adoption,
as required by the aforementioned
statute, and that Ordinance No. 33
1s therefore void and 1invalid, (r.
339).

Thus, the 1ssue in Call I was whether the legislature

ne fee,. This

2
[ad

ag ce.egated nower to the derendant to 1mpcse
Jourt held tnat taxing power was delegatecd 1 a public near:ing

was ne.i, and 1I the Planning <Commission prepared the

)
1

Jall now claims +tnat tnhne c¢rdirance 15 1nval:id

LetaLse tncse procedural steps were not fcilcwed.



B. There 1is WNo Evidence of anvy
and No Evidence That the
Prepared by the Planning
Commission.

There 1s no evidence 1n the record of any publ:i:
hearing on the issue of the seven percent subdivider Zee
There is no evidence in the record that the Planning and Zonirc
Commission prepared the ordinance.

After West Jordan completed 1ts evidence Judge
Dee clearly agreed that there was never any public hearing; and
that there was never any action by the Planning and Zoning
Commission:

. . no evidence was specifically
glven to the Court during this hearing
concerning the preparation of the

ordinance by or under the direction of
the Zoning and Planning or Planning and

Zoning Commission, and there was no
evidence given to the Court during this
hearing about a public hearing, (Sept.

2, 1982 Transcript, at p. 72).
West Jordan will 1likely rely on the findings
signed by Judge Dee some months later. (R. 1500 paragraph 2Z)
However, those "canned" findings were prepared by West Jordan,

and mechanically signed by Judge Dee some months after hearing

the evidence. That practice has been craiticized: Kelson V.
United States, 503 F.2d 1291 (10th Cir. 1974); G.M, Leasinc

Corp. v. United States, 514 F.2d 935 (10th Cir. 1975).

Nevertheless, it makes little difference whether
Judge Dee signed those "canned" findings. There 1is simply o
evidence in the record to support a <finding of a publ:i-

hearing. Neither is there any evidence to suppcrt a Iindin:

that the Planning Commission prepared the ordinance.

10



T The Failure to Follow Each
Statutcry Step Renders the
Ordinance Invalid.

West Jordan can 1mpose a fee 1if the

Zoning Commission prepares the ordinance, and

hearing

1s held. However, West Jordan did not

statutory procedures. That failure is fatal. The

invalid.

Unlike the wusual legislative hearing,
the public hearing on a proposed zoning
ordinance or amendment 1is required by
law. A notice of hearing to a property
owner may be required by the due process
clauses of the state and federal
constitutions . . . Failure of the
legislative body to conduct an
appropriate hearing, after notice which
affords a fair opportunity to be heard,
will render the regulation invalid,
R. Anderson, American Law of Zoning 2d,
(1976), Section 4.11.

* %k %

Municipal corporations have no
inherent power of taxation. On the
contrary, municipal corporations possess
with respect to taxation only such power
as has been granted to them by the
constitution or the statutes . . . It
has been frequently stated that, as the
power to tax is a governmental function,

exercise thereof by a municipal
corporation must rest upon a
constitutional or statutory grant of
power clearly expressed . . . . And

since the authority to levy taxes is an
extraordinary one, it should never be
left to implication unless it be a
necessary implication. The grant relied
on should be evident and unmistakable,
and, 1f there 1is a doubt as to the
exlstence of the power, such doubt will
be resolved against the municipality and
in favor of the taxpayer. McQuillin, The
Law of Municipal Corporations, Section
14.0¢%.

* % %

Planning and
if a public
follow those

ordinance 1is



The grant of anv power tc -—ax, made
by the state to a municipal ccroeracion,
will be, according to the ru.e acceptad
by virtually all authorities, ccnstrued
strictly. A citizen canrct be sublected
to the burden oI taxation without clear

warrant of law.

The power of taxation can be
exercised only in the manner prescribed
by law. If the authority of the
municipality to tax 1s doubtful, the
doubt must alwavs be resolved against
the tax. Id. at Section 44.13.

Utah case law 1s in accord. A Case 1n point is

Gwilliam v. Ogden City, 49 Utah 555, 164 P. 1022 (1917). in

that case, the legislature delegated power to tax for municipal
improvements, The statute required the city to publish a
notice twenty days prior to imposing the tax. The city
published a notice to levy taxes for a curb and gutter
However, the city did more than simply install a curb and
gutter. The city lowered the grade of the street. Plaintifis
allege that the tax was 1illegal. . The Utah Supreme Court
concluded that:
. . . The things required of the city

by [the statute] are jurisdictional, and
unless thev are complied with with

reasonable strictness the city

authorities are without power or

jurisdiction to impose a special

assessment or tax to defray the cost of

the proposed improvement, 164 P. at

1024.

Gwilliam is a vintage case. However, the law has nce
changed. More recently, our Supreme Court decided the case
Lewis v. Kanab City, 523 P.2d 4.7 (Utah 19741),. In =hat case

Kanab desired to raise monev for a curb and sutter gro-ach.



The legislature had delegated power to municipalities to levy a
tax Ior such improvements. However, that statute required the
city to follow certain specific steps before assessing the tax.
One step required a board of equalization and review. Another
step required that notice be mailed to each property owner.
Kanab City failed to follow those procedural steps. The Court
held that Kanab City had no power to tax unless each of the
procedural steps was followed. The tax was therefore
invalidated.

The final chapter on this issue was written just

months ago in the case of Patterson v. Alpine City, 663 P.2d 95

(Utah 1983). Patterson is almost identical to this case. 1In
Patterson, the municipality had assessed certain sewer fees.
Power to impose those fees was delegated from the State for use
only where an ordinance was passed by roll call vote. Alpine
City did not follow that statutory procedure and the sewer tax

was therefore invalidated.

D. This Case Dces Not Fall Undexr the

Broad Powers Granted 1in State v.

Hutchinson.

In a landmark decision, this Court has
dramatically expanded municipal powers. State v. Hutchinson,
624 P.2d 1116 (Ut. 1980). However, Hutchinson was not a blank
check for municipalities. The Hutchinson Court specifically

held that:

Specific grants of authority may serve
to limit the means available under the
general welfare clause, for some
limltation may be imposed c¢n the
exerclse of power by directing the use
oz power in a particular manner.
24 P.2d at 1126

")
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Thus, municipalities dc not nave any L.ar-=2t nowar -
impose subdivider fees. That power 135 granted with speciii-
restrictions. We learn from Call I what those restrictiorns
are. Cne restriction 1s a public hearing. A seconcg
restriction 1is action by the Planning and Zoning Commission.
Since West Jordan enacted the ordinance without following the
rules, the delegation of authority fails and the ordinance is
invalid.

POINT IV
WEST JORDAN HAS FAILED TO
MEET ITS BURDEN OF SHOWING
THAT THE SEVEN PERCENT FEE
IS A RESTRICTED FUND

A. Statement of the Issue.

Defendant has no power to 1impose a fee on
subdividers as a general revenue measure.

. . . A reasonable charge for a
specific purpose 1s permissible, whereas
a general fee that amounts to a revenue
measure 1is not. Lafferty v. Payson
City, 642 P.2d 376, 378 (Utah 1982)

West Jordan's City Ordinance specifies that the seven
percent fee will be used for flood control and parks. Thus, a
key issue 1s whether the fee 1s really used only for £lood
control and parks, or whether it is used for general revenue
measures.

This same issue was preserved 1in Call I, where the
Court stated:

. . If money 1is collected from the
public for a specific purpose, 1t

becomes a trust fund for carrving out
that purpose. 606 P.2d at 220.



The issue was alsc framed in the pre-trial order:

. defendant shall have the burden
of producing evidence on the following
issues

D. Whether the seven percent
subdivision fee was in practice used as
a reasonable charge for a specific
purpose, or whether it was in practice
used as a general fee that amounts to a
revenue measure. (R. 1030-~1031)

B. Judge Dee's Findings

Judge Dee made the following £finding:

Even though the individual dollars paid
by the plaintiffs cannot be individually
traced through the accounting records,
the Court finds from a preponderance of
the evidence that the monies were spent
on flood control projects and parks and
recreation areas for which the impact
fee was assessed . . . (R. 1498)

C. Survey of the Evidence

This 1s not a matter where the evidence 1is in
conflict or where the judge had to weigh evidence. There is
not one iota of evidence to support Judge Dee's finding on this
crucial issue.

Plaintiff's expert has testified that defendant d4did
not segregate the funds or treat them as a <trust fund.
Plaintiff's expert has testified that West Jordan's records do
not show how the money was used, (Nov. 18 Transcript, at 11-13

and 16-17).
The special master agrees with plaintiff's expert.
The special master has concluded that the defendant's records

do not account for these trust funds properly:

15



accounting treatren
the City st ion
asset ledger
of all IZixed assets rurcnased, ZJarte
purchase, cost and anv other appl.icable
information . . . 3Secorcdly, I thinx that
the Flood Control and Parks Fee receipts
should have been recorded directly 1nto
a restricted egulty account within the
generail fund, which would represent
earmarked rfunds for £lood control and
parks. As the City determined allcwable
uses for these funds, they should have
made a transfer <from the restricted
equity account to the revenue account,
(plaintiff's Exhibit 9 at p. 9)./

West Jordan did introduce 1ts accounting records.
However, those accounting records simply do not answer the
question of where or how the seven percent subdivision fee was
spent. The only testimony on that issue 1s as Zollows:

Q. (By Mr. DeBry) Okay, based upon
all the exhibits you've seen at trial,
based upon generally accepted accounting
principles, based upon all the testimony
vou've heard at trial, do you have an
opinion whether the plaintifis' 7% fee
was spent on any flood control or any
park project?

AL I can't form an opinion.
Q. Why not?
A, Because as I stated before, there's

no issue that they buillt these pro-ects,
the 1ssue 1s I don't know whcsea money
was spent. The fund 1s self-palancing,
ves, but I don't xncw whether we sgent a
particular sum on &tne Mavor's far, <or
whether we spent 1t on this prc:=ct
(Nov. 18 Transcript, at p. 16-.7).

Jmanadmﬂhdubgdwﬂmjafw%
ke Crunt Ahay acan? Fhe cimgadcna fndove

(f« jd(f unts el asdy SLrenssuws

Rote 537€3(2° (R.CP. Baphas 1)



s Mastsr ras oagzresd Lt 1S 1MpoOssible to maxke any aralysis

To accomplish Step 3, 1 would have
o determine 1I any general defendant
obligation for benefit to subdividers
existed for each flood control and park
transaction and project. Since this
information 1s not provided 1n the
exlsting accounting records, 1t wiil
have to come from other records and,
again, from the help of a trained
engineer. It 1s also possible that such
information may not be available at all
for some transactions, therefore, the
analysis would not be possible
[Emphasis added.) (plaintiff's
Exhibit 9 at p. 7).

D. Summary
West Jordan had the burden of producing evidence to
show that the seven percent fee was used for Flood Control and
Parks. West Jordan did not meet that burden. Two gualified
C.P.A.s (Call's expert and the special master) testified that
they cannot determine where or how the money was spent. If the
expenditures were not restricted, they amount to more general
revenue measures.
POINT V
WEST JORDAN HAS FAILED TO MEET
ITS BURDEN OF SHOWING  THAT A
FLAT SEVEN PERCENT FEE IS
APPROPRIATE FOR ALL SUBDIVISIONS

A, Statement of the Issue

This Court has stated that:

The dedication {or fee] should have some
reasonable relationship to the need
created by the subdivision.

oo Fiw n3(e)2) URCP ulid of Zr’ﬂuil L



* Kk *

. . « 1f not, it 1s Zorbidden and
amounts to confiscation of private
property in contravention of zhe
constitutional prohibitions rather then
a reasonable regulation under police
power, Banberry Development Corp. v.
South Jordan City, 631 P.2d 899, 905.

The Supreme Court has also noted that some types c¢f
improvements are city wide:

The central facilities that support

water and sewer service would generally

confer the same benefits in every part

of the community . . . Id. at 905.

However, other types of improvements are spread cut
and vary from neighborhood to neighborhood:

. « . The benefits conferred by
recreational, flood control, or other

dispersed resources may be measurably

different 1in different parts of the

community. Id. at 905.

Of course, this case involves neighborhood-type
projects (flood control and parks). These projects "may be
measurably different in different parts of the community.'
Id. at 905.

This issue was clearly preserved in the pre-triail
order:

At the first phase, defendant shall have

the burden of producing

evidence . . . The accounting should,

inter alia, specify how defendant has
spent the 7% subdivision fees paid by

plaintiffs. The accounting shall also
compare how defendant has spent the 7%
fee received from [all other!
subdivisions . . . (R. 1030)

It appears that this issue is especially crucial ip

[35)



tight of tnhnis Jourt's recent ruling in Patterson v. Alpine

City, AHZ P.2d 95 (Utah 1983). In Patterson, this Court held
not (90
tnat a municipality canA arbitrarily assess some residents
$700.00 and other residents $1,000.00 and other residents
$1,500.00 for the same city-wide water system. This case 1is
just the opposite side of that coin. It 1is unreasonable to
charge all residents of the City a seven percent fee for
neighborhood projects when some neighborhoods require £lood

control projects and some do not.

B. Judge Dee's Ruling

Judge Dee made no finding at all on this crucial
issue, (r. 1496, et seq.). Call made a timely motion to make
additional findings (R 1256 at paragraph 3). Judge Dee denied
the motion (r. 1494).

C. Survey of the Evidence

Defendant's evidence 1is skimpy. Nevertheless, the
evidence suggests substantial differences 1in flood control
needs in various parts of the city. Defendant's Exhibit 7
shows a variety of different flood ccntrol projects spread
across the city. Costs vary substantially from project to
project. For example, subdivisions which drain into Barney's
Creek are saddled with capital costs of $275,703.04. On the
other hand, subdivisions which use the 3200 West Storm Drain
are obligated to pay only $38,313.86. (See defendant's
Exhibit 4.)

Thus, 1t would appear that the Barney's Creek

19



subdivisions would have a much nicher assessrent -nan o
3200 West subdivisions. However, tnat 1s nct “he ase. e
city has charged a flat seven percent to all new subdivisions.
Obviously, some subdivisions are overpaying--others ars
underpaying.

For example: the 1981 budget (see plaintiff's
Exhibit 7) notes that $177,000.00 would be received <from the
seven percent fee. The budget shows that the major expenditurs
for that year would be the Barney's Creek Detention Basin.
(See plaintiff's Exhibit 10 section titled Storm  Sewer
Funding.) Therefore, in 1981, all new subdividers must
contribute to the Barney's Creek project, even though their
subdivision might be in a wholly different part of town.

D. Summary.

In summary, the city is only authorized to impose the
fee for specific needs caused by specific subdivisions.
However, the city has set a flat tax of seven percent on ail
subdivisions in all parts of town. There 1is no relationship

between that flat seven percent tax and any specific project

for any specific subdivision. That squarely violates
Patterson, supra and Banberry, supra. It appears that the

seven percent 1is really used as a dgeneral revenue measure,

(compare Point III above).

20



POINT VI

DEFENDANT HAS FAILED TO MEET 1ITS

BURDEN TC SHOW THAT THE SEVEN

PERCENT FEE FALLS EQUALLY oN

OLD-TIMERS, NEW-COMERS, AND
FUTURE-COMERS

A, Statement of the Issue

This Court has stated that it is unconstitutional to
put the entire burden of improvements on newcomers. Rather,
the purpose of the seven percent fee is to equalize the
financial burdens among old-timers, newcomers, and
future-comers.

Stated otherwise, to comply with <the
standard of reasonableness, a
municipality fee related to services
like water and sewer must not require
newly developed properties to bear more
than their egquitable share of the
capital costs in relation to benefits
conferred. To determine the equitable
share of the capital costs to be borne
by newly developed properties, a
municipality should determine the
relative burdens previously borne by
those ©properties in comparison with .
other properties in the municipality as
a whole: The fee in question should not
exceed the amount sufficient to eguali:ze
the relative burdens of newly developed
and other properties. Banberry, 631
P.2d at 903.

The Banberry court went on to suggest seven criteria
which would equalize the burden among old~timers, newcomers and

future-comers. 631 P.2d at p. 904.



B. Judge Dee's Findings
Judge Dee made spec:iIic findlnas that Tne re_ ity oo
burden on old-timers, newccmers and <future-comers nad boe-
equalized. However, Judge Dee gave nc analysis oI the 1ssue.
He simply parroted the language Zfrom Banberry. (R, 1302 ar
paragraph 29). Call made a timely motion to amend. (R. 1284
paragraph 14). The motion was denied by Judge Dee. (R. 1494),
C. Survey of the Evidence

This is not a case where the trial judge had to weigh
evidence. There was absolutely no evidence to support
Judge Dee's finding.

Indeed, defendant's skimpy evidence shows clearly
that the old-timers are getting a "free ride." The severn
percent subdividers fee was apparently based on a 1974 Study
(defendant's Exhibit 7). That study bases the entire ccst of
the improvements on new subdivisions (Exhibit 7 at p. 11-1Z).
According to that study, the old portions of the City pay
absolutely nothing toward the flood control projects. That 1s
a direct violation of the Banberry rule.

The only evidence on this issue came from plaintifIs’
expert. Plaintiffs' expert testified that it 1s impossible tc
relate the contributions of old-timers, newcomers,  anc
future-comers based upon the evidence and records produced by
West Jordan, (Nov. 18, 1982 Transcript at p. 13-18).

POINT VII
THIS CASE HAS NOTHING TC ©DLC
WITH THE NEED FCR FLCCD
CONTROL AND PARKS

Most of defendant's evidence relates =2 the need 17



flccd reontrol and parks. Call concedes that West Jordan needs

ar<s. Call concedes that West Jordan needs flood control.

ol

However, that nas absclutely nothing to do with this case.

This case deals with how to finance the flcod control
and park projects. One way to finance such projects is by
bonding. Of course, the financial burden of bonding would fall
equally on all 26,000 residents (see plaintiff's Exhibit 7 at
p. 94). However, West Jordan has chosen another scheme. West
Jordan has chosen to finance the projects on the shoulders of
approximately 100 subdividers.

Thus, the issue in this case is whether West Jordan
has constitutional and statutory authority to shift that
financial burden from a base of 26,000 people to a base of only
100 people.

Finally, there is a "red herring” in this case. West
Jordan pleads poverty. West Jordan really wants this Court to
"bend" the rules because of the alleged population explosion
and financial need.

In point of fact, West Jordan's revenue from all
sources has grown over one thousand percent (1000%) in the past
decade, (plaintiff's Exhibit 7 at p. 85.). Indeed, the
defendant could raise an additional $35 million 1in bonds
tomorrow (see transmittal letter from Allan G. Tolman, City
Manager, attached with plaintiff's Exhibit 7). In addition,
the defendant can probably bond up to $2 million extra ior
flood control. Moreover, the defendant gets about $110,000.00

per year in f£lood control funds from the Salt Lake County
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government. Finally, +he Jdefenczanc

$219,000.00 per wvear in menthly storm  sewer  TCos. [y

plaintifi's Exhibit 10, section titled 3Storm Sewer Funding. )

In summary, there 1s no cblective evidence that <-re
City 1is poor. All the evidence points in the opposite
direction. The increased population means an increased tax
base for municipalities.
POINT VIII

THIS CASE SHOULD BE CERTIFIED
AS A CLASS ACTION

A. Procedural History in the Trial Court

This case was brought as a class action. A motion to
certify the class was made to Judge Winder. The motion was
denied, (r. 127). Some three years later the motion to certify
the class was renewed to Judge Banks. That motion was alsa

denied. (r. 463}.

The motion was renewed before Judge Cee,
(r. 908-914). Judge Dee's final ruling denied class
certification, (r. 1507-1508 at paragraph 17).

B. Procedural History in the Supreme Court

The c¢class 1ssue was presented rto the Utan

Supreme Court during the briefing on Call I. The Supreme Cocurt

was silent on class issues. After remand, Judge Banks deniec
class certification. Call petitioned the Supreme Court fcr
intermediate appeal. The petition was denied. Thereafrer

Call petitioned to the Supreme Court for a2 writ of mandamus t

compel Judge Banks to enter findings. That petition was a.soO



leniec. Thus, the class issue has been to the Supreme Court on
“nree 0CCasions. However, the Supreme Court has nct ruled on
the class 1issues.

It 1s settled that silence on such an issue
leaves the matter open for further consideration by the trial

court. Walsh v. City of Detroit, 412 F.2d 226 (6th Cir. 1969);

Blinzler v. Andrews, 519 P.2& 438 (Ida. 1973); Hulinee v,

Heins of Haeu, 556 P.2d 920 (Hawaii 1976).

C. Rule 23{(a) (l)--The Class 1is so
Numerous that Joinder of all
Members 1s Impractical.

The class in this case consists of all
subdividers who have been required to pay cash and/or property
pursuant to Ordinance No. 33 of the City of West Jordan and the
Aamendment thereto adding Section 9-C-8. Plaintiffs believe
that the class consists of approximately one hundred (100)
members. Joinder of all 100 would be impractical because of
size alone.

Even 1f the <class contained 1less than 100
members, Rule 23(a)(l), Utah R. Civ., P., is still satisfied as
recent cases have upheld classes consisting of rfewer members,

Cypres v. Newport New Gen. & Nonsectarian Hospital Ass'n., 375

F.2d 648 (4th Cir. 1967), (class numbering 13 certified);

Arkansas Education Ass'n. v, Board of Education of Portland,

446 F.2d 763 (8th Cir. 1971}, (plaintiff class of 17 members
certified); Horn v. Associated Wholesale Grocers, Inc., 555
F.2d 270 (l0th Cir. 1977), (reversal of a denial of a class of
46) . Furthermore, the difficulty of joining even a smaller

[
"



nurmber of plaintiffs in ~re acticn nal ClEarlc o Ceesr r2coar

Certainly, when the Zlass is

for example, nurferini 1 tne
joinder wil. be 1mpracticabls; zZut in
most cases, =the numper Ina Wil :
itself satisfy the f(a)il) ©

should be much lower. The ;
inherent in joining as few as 2% cr 30
class members should raise a presumption
that joinder 1is impracticable, and <the
plaintiff whose class is that large or
larger should meet the test of 23ia) (1)
on that fact alone. Joinder of larger
classes might sometimes be practicable,
or the action might £fail to meet the

superiority test of 23(b) (3), and
joinder of a smaller class will oiften be
impracticable because ot the

circumstances of the particular cases;
but the plaintiff whose class numbers in
the 25 or 30 range should have a
reasonable chance of success on the
basis of numbers alone, Newberg, Newber
on Class Actions, §1105b at 174 (I9777.

D. Rule 23(a) (2)--There are Questions of
Law or Fact Common to the Class.

Rule 23(a)(2), Utah R. Civ. P., provides that
class treatment 1s appropriate where there are "guestiocns ¢t
law or fact common to the class."

Rule 23(a)(2) does not -reguire that commcn
questions of fact or law predominate. It only requires that

they exist, Sommers v. Abraham Lincoln Federal Savings & Loar

Association, 66 F.R.D. 581 (E.D. Pa. 1975); Crockett V.
Virginia Folding Box Co., 61 F.R.D. 312 (E.D. Va. 1974}
Indeed, 1t has been held that there need be cnly cne Juestilin
of law or fact in common to satisfy the prereguisite

Rule 23(aj) (2): Leisner v. New York Telepphcre lo., 33 I©.lurc.

359 (S.D. N.Y. 1973).

Rule 23(a) (2) 1s satisilea Zecause 3l. LoTentli.



Zlass members paid money or propertr o defendant pursuant to
trne same city ordinance. ALl would berefit if the ordinance
was declared invaliad. Each must rely on the same law 1in
seexing to have it declared invalaid.
E. Rule 23{a) {3)--The Claims of the
Representative Parties are Typical

of the Claims or Defenses of the
Class.

Rule 23(a)({3) Utah R. Civ. P,, provides that
class treatment 1s appropriate if "the claims or defenses of
the representative parties are typical of the c¢laims or
defenses of the class."

Rule 23(a) (3) reguires that claims of
representative parties be "typical"--not "co-extensive with" or
"identical to" those of other class members. The requirement
of typicality may be satisfied even though there are varying
fact patterns, support claims, or defenses of individual class
members, or though there is disparity in damages claimed by
representative parties and other members of the class: Four

Seasons Securities Laws Litigation, 59 F,R.D. 667 (W.D. Okla.

1973). The typicality requirement of Rule 23 requires only
that the named plaintiffs show that other members of the class
have suffered the same grievances of which he complains. White

v. Gates Rubber Co., 53 F.R.D. 412 (D. Colo. 1971). All

members of the class are in the same position since all were
required to give up property pursuant to the same ordinance:

Typicality refers to the nature of
the «c¢laim or defense of the <class
representative, and not the specific
facts Irom which it arose or tc the

~1
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relief sought. Factual difrfersnces wil.l
not render a claim atypical 1Z <he ~la.
arises from the same event or gpractice

or course of conduct that 3i1ves rise to
the claims of the class members, and i

based on the same legal theorv.
Newberg on Class Actions, §1115 c.

See also Gerstel v. Continental Aairlines, Inc.,

w
<

F.R.D. 213, 219 (D. Colo. 1970):

To say that plaintiff 1is not an
adequate representative simply because
her claim is not identical with that of
all other class members is to require,
in any class action, that the claims of
each member of the class be absolutely
identical. The rule does not require
this much.

F. Rule 23(a) (4)--The Representative
Parties will Fairly and Adeguately
Represent the Class.

Rule 23(a) (4), Utah R. Civ. P., provides that
class treatment 1is appropriate if "the representative parties
will fairly and adequately protect the interests of the class.'

The requirement of adeguate representation
comprises only two elements: (1) that the interests of the
representative party must coincide with the members of the
class; and (2) that the representative party and his attornev
can be expected to prosecute the action vigorously: Mersay v.

First Republic Corp., 43 F.R.D. 465 (S.D.N.Y. 1965). Beth

elments are present in this case.
POINT IX
THIS ACTION SHOULD BE
MAINTAINED AS A CLASS ACTICHN
SINCE THE PREREQUISITES OF
RULE 23(b) ARE PRESENT

In order to bring a class action, the plaintiifs must



=atisIy arl four oI the requirements of Rule 23{a). However,
plaintiizs need meet only one of the reguirements of

Rule 23(b). Albertsons Inc. v. Amalgamated Sugar Co,, 302 F.2d

459 110th Cir. 1974)

A. Rule 23(b) {l) {A)--Inconsistent or
Varying Adjudications with Respect
to Individual Members of the Class
would Create a Risk of Establishing
Incompatible Standards of Conduct
for Defendants.

The focus of Rule 23(b) (1) (A) is to protect the

1interest of the party opposing the class, George v. United

Federal Savings and Loan, 63 F.R.D. 631 (N.D. Ga. 1974). The

purpose of the rule is to protect a defendant from the legal
gquagmire which might result if one court were to order
defendant to take certain action which another court orders the

same defendant not to take, Bogosian v. Gulf 0il Corp., 62

F.R.D. 124 (E.D. Pa. 1973).
The advisory committee notes tc the 13966

Amendments to the Federal Rules of Civil Procedure state:

Clause (A): One person may have
rights against, or be wunder duties
toward, numerous persons constituting a
class, and Dbe so positioned that

conflicting or varying adjudications in
lawsuits with individual members of the
class might establish incompatible
standards to govern his conduct. The
class action device can be used
effectively to obviate the actual or

virtual dilemma which would thus
confront the party opposing the class.
The matter has been stated thus: ' The

felt necessity for a class action 1is
greatest when the courts are called upcn
to order or sanction the alteration of
the status gquo in circumstances such
that a large number of persons are in a



position to call c¢n a
alter the status guo,
it 1is altered, and
exists that [the)] actor mignt be
upon to act 1in 1nconsistent ways.'

Louisell & Hazard, Pleading and
Procedure: State and Federal 719
(1962); see Supreme Tribe of Ben-Hur v.
Cauble, 255 U.S. 356, 366-67 (1921). To
illustrate: Separate actions by

individuals agalnst a municipalityv to
declare a bond 1ssue invalid or
condition or limit it, to prevent or
limit the making of a particular
appropriation or to compel or 1invalidate
an assessment, might create a risk of
inconsistent or varying determinations.
In the same way, individual litigations
of the rights and duties of riparian
owners, or of landowner's rights and
duties respecting a claimed nuisance,

could create a possibility of
incompatible adjudications. Actions by
or against a class provide a ready and
fair means of achieving unitary
adjudication. [Emphasis added.] Notes
of Advisory Committee on Rules, 39

F.R.D. 100 (1966).

It appears that the present case falls squarely
within the rule, (see also, Horst v. Guy, 211 N.w.2d 723
(N.D. 1973)). »

In a similar vein, class actions have been upheld

under Rule 23(b) (1) (A) on claims that a utility has overcharged

its customers, Cass Clay Inc. v. Northwestern Public Service

Co., 18 F.R.Serv.2d 1187 (D.S.D. 1974).

Finally, identical cases to the present one whereln
subdividers have brought suit against a municipality seeking *%¢
have an ordinance requiring dedication of land or pavment ci
money declared invalid, have been maintained as a Zlass action

City of Montgomery v. Crossroads Land Cc., 353 Sc.la 3n3 (ala.

1978); Cimarron Corp. v. Bd. of County Commissicners, :s3 P.I&

946 (Colo. 1977).



Finaily, this case seems similar to taxpayer class
acticns. Here, the taxpayer (subdivider) challenges the tax as
1ilegal. Such taxpayer actlions are routinely certified as

class actions, see e.g. United States Steel Corp. v. Multistate

Tax Comm., 18 F.R.Serv.2d 287 (S.D.N.Y. 1974); Mathews v.
Massell, 356 F.Supp. 291 (N.D.Ga. 1973); Booth v. General
Dynamics Corp., 264 F.Supp 465 (N.,D.Ill. 1967); Bootery Inc. V.
Washington Metropolitan Area Transit Authority, 326 F.Supp. 794
(D.D.C. 1971) ; \/'K o

DATED this / /VJ day of _ ¥ [/ , 1983

ROBERT J. DEBRY &VASSOCIATES
Attorney for Appellant

=y,

éij/ Sé

31



CERTIFICATE OF HAND DELIVERY

I hereby certify that a true and zIcrrect IZopy I rne

foregoing Agpellate Brief on Appeal was hand delivered this

+h
/q day of Hugust , 1983, to tne following:

Stephen Homer

West Jordan City Attorney
1850 West 7800 South

wWest Jordan, Utah 84084

[}
35



"/»:lwl.\,vu AMISDING SUOTION - Lf Ordinance
4 g 13, MIATING TO D[DICATIQFM‘(\‘#”!
SPACE OY SLBOIVIDIRS ™ i1iLIC B.

AZDING SiLTION 9-C-8 TTRIN,

The City Oouncil of the City of West Jordan ordains as
follovwa: .

Sectian 1. That Ordinance No. 33 of the West Jordan City
ardinance relating to subdivisions be amended by adding the

following sectian.
Section 9-C-8 (a). In additica to all the other requirements

prescribed under this ordinasce the subdivider shall be required
to dedicate seven per cent (7.0%) of the land area of the proposed
subdivision to the public use for the benefit and use of the citizens
of the City of West Jurdan and shall convey title of the same to
the (ity by a proper conveyance instrument, or in the altemative
at the option of the governing body of the City, the City may accept
the equivalent value of the land in cash {f it deems advisable.
Section 9-C-8 (b). The monies received by the City as a result
of the requirencnts of Section 9-C-8 (a) hereinabove shall be used by t:
City for its flood cantrel and/ar parks and recreaticnal facilities.
Section 2. This ordinance shall became effective tweaty (20)
days after its posting in three (3) public places or 30 days after
publication in a newspaper of general clrcx:\latim.
Section 9-C-8 (¢). In the event the City governing body elects
to receive the manies persuant to Section 9-C-8 (2) said monies ahall

be patd by the subdivider on or before final approval of the plat is

given by the City Council.

PASSED AND AIQPTED this 2lst day of January, 1975 by the City

Truncil of the City of West Jordan. 1305
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John ¢ ALL and Clark Jenkins,
Plaintiffs and Appelliats,

V.

CITY OF WEST JORDAN, Utah,
Defendant and Respondent.

No. 15908.
Supreme Court of Utuh

Dec. 26, 1979.

Subdividers brought action to challenge
vai:dity of ordinance adopted by city which
requrred subdividers to dedicate 7% of pro-
pose:d subdivision land to city or to pay
ecuvalent of that value in cash to be usad
for flond control and/or park and recreation
faciiities  The Third District Court, Salt
Lake County, David K. Winder, J., upheld
vahdity of ordinance and denied subdivid-
er's requests for injunctive relief and dam-
ages, and subdividers appealed. The Su-
preme Court, Crockett, C. J., upheld validity
of ordinance.

Alfirmed and remanded.

Stewart, J., concurred and filed opin-
on

Wilkins, .J., dissented and filed opinion
in which Maughan, J., concnrred

1. Zoning and Planning =86
City had authorty to enact ordinance
which required subdividers to dedicate 7
a0 IR T RIS ER N R
foat Ll hat wvaive in cash, to e used fuc
floxi contral and/ar park and recreation
facilities.  (Per Crockett, C J.. with one
Judge concurring and one Judge specially
concurmng ) U C A 1953, 10-% 34,10 91,
109 3,10 9-19 ot seq. 10-9-20, 10-9 22,
w2

2 Zoning and Planning =316
Foact that dedication of 7% of proposed

subitioision land area or ats cash Lalue -
founied to heaefit af subalivisens as sell as
toenerad welfare of anole commumty did
Aot as aledate ordinanee swrwh jeovided for
suen and redneacon o Per Crocaett, ©J

with one Justice con
specially concurning

~g and one Justice

3. Trusts e=30'(1)

If money 15 coliccted from public for
specific purpose, 1t hecomes a trust fund
committed to carrying out that purpose.
{Per Crockett, C. J., with one Justice con-
curring and one Jusuice specially concur-
ring.}

4. Eminent Domain 3=2(1.2)

City, which received 316,576 from sub-
dividers under ordinance requiring subdi-
viders to dedicate 7% of proposed subdivi-
sion land area or to pay equivalent of that
value in cash to be used for flood control
and/or park and recreation facilities, was
not taking land under power of eminent
domain without following requirement of
paying just compensation but was merely
imposing reasonable regulations on subdi-
viders as prerequisite for permitting cre-
ation of subdivision. (Per Crockett, C. J.,
with one Justice concurring and one Justice
specially concurring.)

5. Zoning and Planning =602

Question of percentage of land in sub-
division to be committed to public purpose
s within prerogative of city council to de-
termine, and so long as it is within reasona-
ble limits, so that it cannot be characterized
as capricious or arbitrary, courts will not
interfere therewith. (Per Crockett, C. J.,
with one Justice concurring and one Justice
speciaily concurring.)

h. Zoning and Planaing =99

Ordinance which required subdividers
to dedicate 7% of proposed subdivision land
or to pay equivalent of that value in cash to
be used for flood control and/or park and
recrcation facilities was within scope of
powers granted to city so that it couid plan
for general good uf community as well as
for newly created subdivision. (Per Crock-
ett, C. J., with one Justice concurring and
one Justice specially concurring.}
7. Zoning and Planning <3824

Pavment o aty of cash equivalent of
77 of subdiviston land arca, which was
made pursuant to ordinance for general

ADPPENNDTY “RY

!
.!
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purpose of parks, recreation lacilities and
flood control, was not necessarily to be used
solely for subdividers’ subdivision or any
other particular one; it did not prevent city
from imposing reasonable condition of con-
struction of storm sewers and did not pre-
vent city from refusing to credit subdivid-
ers with cost of storm sewers against cash
they paid. (Per Crockett, C. J., with one
Justice concurring and one Justice specially
concurring.)

Robert J. DeBry and Valden P. Living-
ston, Salt Lake City, for appellant.

Nick J. Colessides, Sait Lake City, for
respondent.

CROCKETT, Chief Justice:

Plaintiffs John Call and Clark Jenkins,
subdividers, brought this action in which
they challenge the validity of an ordinance
adopted by the defendant City which re-
quires that subdividers dedicate 7 percent
of the land to the city, or pay the equiva-
tent of that value in cash, to be used for
flood control and/or parks and recreation
facilities. The district court upheld the va-
lidity of the ordinance and denied plaintiffs’
request for injunctive relief and damages.
The latter appeal.

Plaintiffs contend that the ordinance is
invalid because: (1) it is not within the
City's granted powers; (2) the land or the
money required is not for the benefit of the
subdivision, but rather the City as a whole;
(3) that the City is attempting to exercise
the 29w er of emimznt domuin wichont fol-
lowing the requirements thereof and paying
Jjust compensation; and (4) it unlawfully
imposes a tax.

On January 21, 1975, the City amended
an existing ordinance (No. 33) relating to
subdivisions by adding the following:

Section 9-C-8(a). [n addition to ail the
other requirements prescribed under this
ordinance the subdivider shall be required
to dedicate seven percent (7.0%) of the
land area of the proposed subdivision to
the public use for the henefit and use of

1. Johnson v Sandy City Corp . 28 Utan 2d 22, 497

606 PACIFIC REPORTER, 2d ~SE:llLs

the ovtizens o) the oo of West Jords
oronope aiternative at the
ton of the saverming nuedy of the .,

epl tne =quivalent v, i-
snr .t deems advisab.e

of the ‘and .n
Sections 9-C-=121 and s further provide
that the money received “shail be used by
the City for its flood control and/or parks
and recreational factiities” and that :f the
City elects to receive money in lieu of 'and,
payment shall be made "by the subdivider
on or before final approval of the plat is
given by the City Council.”

On May 2, 1977, the plaintiffs presented
to the City two piats and maps for a pro-
posed “Wescall subdivision” which, if ap-
proved, would result in the future develop-
ment of 92 lots on about 30 acres of land
located in the City. When the City exer-
cised its option to accept money in lieu of
land, plaintiff Clark Jenkins paid, under
protest, $16,576.00, representing about 7
percent of the value of his land. The City
Council then approved the subdivision and
the plats were recorded. The City refused
plaintiffs’ demand to refund the money and
this action resulted

In rejecting plaintiffs’ attack upon the
ordinance, the tnal court stated n its rnem-
orandum decision:

As it affects the plaintiffs, it is the
opinion of this Court that the City of
West Jordan, Utah's ordinance 33, as
amended January 21, 1975, is valid and
constitutional. [t is further the Court’s
opinion that there has been no taking of

el

the pluatif grapert - ke dofendant

LA NOF Nas Lhe

without  Just
defendant ievied an invalid tax upon the
plaintiffs. See Secs. 10-9-1 through 10-
9-30, U.C.A 1953. (Citing cases )

Lompensal

The Authority of the City
(1] It is not questioned that cities have
no inherent sovereign power, but only thise
granted hy the legslature !
realized that 1t 1s impractical Tor statutes o
speli out to the last detad ali of the things
o1ty governments must Jdo tn perfurm ‘he

But it must he

P a4 1072,
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S MBosed apon Chem o v Thes

Tk N Numerous s 7 BASRU ISP

cas oneld that sties move s DOWers
LM are expressty pranted art weo those
cecossaroy amplied Woocaery Lt such res

porsibinnties

There are a sertes of statutes through
an..h the City denves its authonity to enact
pretimances of the character here in ques-
non  Sec. 10-8-34, U.C.A 1953, grants to
cities the authomty and the duty

to preserve the heaith, safety

and good order of the city and its inhabit-

ants.
This wdea is carried forward and echoed in
3ection 10-9-1, U.C.A. 1953, which provides
that:

For the purpose of promoting health,
safety, morals and the general welfare of
the community the legisiative body of
cities and towns is empowered to reguiate
and restrct the location and
use of buildings, structures and land for
trade, industry, residence or other pur-
poses

Further dealing with that subject and more
specific as to the establishment of parks,
Section 10-3-3 states that such regulations
shall be made in accordance
with a comprehensive plan designed to
facilitate adequate provision for
transportation, water, sewage, schools,
parks and other public requirements.

The Municipal Planning Enabling Act?
empowers a city to have a planning com-
mission which may “adopt and certify to
the legsiative body, a master plan for the

i Seuch sl pment of The mumoinan iyt

Section 109 22 states that the planming
commssion “‘shall have such powers as may
be necessary to enable it o perform its
functions und promote municipal planning ™

Sigmficantly, Section 10-9-25 then pro-
vides
In vxereising the powers granted to it
by the act, the planmng commssion shall
2. See Sajt Lake Citv + Revene, 01 Utah 594,
124 P2d 517019420, wnd Buu v Salt Lake Ciey
Corp . Ltahl S50 P 2 262 19Th

3 109 19 et ey DA 1030

prepire corulations governing the subdi-

visipn ol ann wilkin the mumeipality. A

pubiic tearing thereon shatl be held by

the lewr aene sly, after which the legs-
fatrve oy may adopt said regulations
for the munwcipality.

[all #mpnusis herein added.]

If the above statutes are viewed together,
and 1n accordance with their intent and
purpose, as they should be, it seems plain
enough that the ordinance in question is
within the scope of authority and responsi-
bility of the city government in the promo-
tion of the “health, safety, morals and gen-
eral welfare" of the community.*

Just how essential and desirable it is that
cities have such authority in planning their
growth is brought into sharp focus by re-
flecting, on the one hand, upon the condi-
tions in the slum and ghetto areas of vari-
ous cities, where there are none, or inade-
quate, parks and playgrounds and, on the
other, upon the enrichment of life which
has been conferred on other cities where
there are parks, plazas, recreationai and
cultural areas (some of which are very fa-
mous) for the use of the public.

In modern times of ever-increusing popu-
lation and congestion, real estate developers
buy land at high prices. From the com-
bined pressures of competition and desire
for gain, they often squeeze every lot they
can into some labyrinthian plan, with only
the barest mimimum for tortious and circui-
tous streets, without any arterial ways
through such subdivisions, and with little or
no provision for parks, recreation areas, or
eve2n tor rewsenabie Celbow rmom T The

for s wme geieral preniemg and contenl
is apparent, and makes mamfest the wis-
dom underlying the delegution of powers to
the cities, as is done in the statutes ubove
referred to
As undeveloped land is improved, it is
also important that some provision for flood
control be made. To the extent that the

4. 10-9-20, LC A 1953

5. Language from Sec. 10-9-1. U.C A 1053
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establishment of subdivisions increases the
need for flood cortroi measures or recrea-
tiona! facilities, it 15 both fair and essential
that subdividers be required to contribute
to the costs of providing those facilities.
Lack of Benefit to the Subdivision

[2) In their point No. (2), the plaintiffs
attack the ordinance on the ground that the
land dedicated (or the money in lieu there-
of) is not to be used solely and exclusively
for the benefit of the created subdivision.
They point to the provision that the land is
received “for the benefit and use of the
citizens of the City of West Jordan” and the
money is used for “its (West Jordan’s] flood
control and/or parks and recreation facili-
ties.”

We agree that the dedication should have
some reasonable relationship to the needs
created by the subdivision.® But in the
planning for the expansion of a city, it is
obvious that no particular percentage of
each subdivision, or of each lot, could be
used as a park or playground in that partic-
ular suhdivision; and likewise, that it could
not be so used for flood control. But it is so
plain as to hardly require expression that if
the purpose of the ordinance is properly
carried out, it will redound to the benefit of
the subdivision as well as to the general
welfare of the whole community. The fact
that it does so, rather than solely benefiting
the individual subdivision, does not impair
the validity of the ordinance.”

[3] These observations are also perti-
nent: Although the money which was col-
lected from the plaintiffs in this case was

B Sew stalements o Al Hack Rrize Estace-

Inc. v, Tliamug (onmnussion JF dranbury, 27
Conn.Sup. 74, 230 A.2d 45 (1967);, Krughoff v
City of Naperville, 68 t11.2d 352, 12 [11.Dec. 185,
369 N.E2d 892 (1977). Home Builders Ass'n v.
City of Kansas City, Mo, 555 S.W2d 832

(1977

7. Ayres v. City Council. 34 Cal.2d 31. 207 P.2d
1 (1948). Associated Home Builders. Inc. v.
City of Walnut Creek, 4 Cal3d 633, 94 Cal
Rptr. 630, 484 P.2d 606 (1971)

8. 15 McQuillin, Municipal Corporations, Sec
39.45 states that: “Special funds are often cre-
ated for a particular purpose, and n
such case the general rule 1s that they cannot

606 PACIFIC REPORTER, 2d SERIES

depositer] inothe City's oorerac fund, o

shouad not be assumed th.

fe aoney thus
\

becvmes usable for other puricses by Lhe
C 't s of no special ben:it o the area
sought *» be subdivided. ©On the contrary,

that it will be used for its stuteid purpose 1s
assured. first, by the integnty and good
faith of the public officiais charged with
that responsibility: and second, by the fact
that the recognized principle 1s that if mon-
ey 15 collected from the public fur a specific
purpose, it becomes a trust fund committed
to the carrying out of that purpose.?

The Eminent Domain [ssue

(4] There is an obvious fallacy in the
plaintiffs’ argument that the City has not
followed the proper procedure for taking
plaintiffs’ property under eminent domain.
This is not a proceeding initiated by the
City to acquire property® It has indicated
no desire to compel the plaintiff to subdi-
vide their property, nor to dedicate any part
of it. The plaintiffs are the moving parties,
and as a prerequisite for permitting the
creation of the subdivision, the City, under
the powers conferred upon it as herein-
above discussed, can and does impose rea-

sonable regulations.’®

Invalidity as a Tax

Plaintiffs urge that the requirements of
the ordinance in question are but a revenue-
raising scheme for the purpose of meeting
the financial needs of the City, and thus
constitute an improper levy of a tax upon
their property. This labeling is but an ex-

canEr o purposat

4und fased by 4 Llincipaity far
special purpose is a trust fund, and equity will,
n 3 proper case, interfere Lo prevent its diver-
sion.” (Ciing cases )

b st tor g TS (1713

9. See Ayres v Ciy Counci, supra. note 7
Petterson v City of Naperville, 9 111.2d 233, 137
N.E.2d 371 (1956)

10. Billings Properties. Inc. v Yellowstone
County, 144 Mont 25,394 P 2d 182, 187 (1964),
City of Albuquerque v. Chapman. 77 N M <6,
419 P 2d 460 11966), Mid-Continent Buiders
Inc v, Midwesc Ciey, Okl. 335 P2d 1377
(1975)
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L ~emantics s hen moa oastrues the

sroose of the nrdinance o nuwe another
sk upon it It nas oeen adjudicated
1al such un ordinance, if reasonably de-
agned and carried out for the purpose in-
-.nded. 15 a proper form of planning for the
good of the commumty, and 1s not such a

arohibited tax. 1

(5] The question as to the percentage of
+he land in the subdivision {in this instance,
7 percent) to be committed to the public
purpose is within the prerogative of the
City Council to determine, and so long as it
is within reasonable limits, so that it cannot
be characterized as capricious or arbitrary,
the courts will not interfere therewith.!?

(6] In harmony with what has been said
above, it is our opinion that the ordinance
under attack is within the scope of the
powers granted to the City so that it can
plan for the general good of the community
as well as for the newly-created subdivi-
sions.

We have decided the principal issue which
was addressed by the parties in the district
court, and on this appeal, as to the validity
of the ordinance. However, we observe
that in the averments of the affidavits,
there are other matters which may need to
be resolved on remand; and accordingly, it
is deemed appropriate that we make some
additional comments."

There is no question, but that the ordi-
nance should be applied fairly, and without
favoritism or discrimination insofar as that
can he accomplished. In view of the aver-
ment on olainuifss affidavit that that prin-
ciple has been violated, the tmaj court
should be concerned with examination into
and resolution of any legitimate issue raised
thereon.

{7} In his affidavit, ptaintff Clark Jen-
kins averred that he not only paid the $16,-
576 (assumed to be 7 percent of the value of

It. Petterson v Cuy of Naperlle, supra, note
9: Jenad v Village of Scarsdale, '8 N'Y 2d 78,
271 NY $ 24 955, 218 N E 2d 673 (1966)

12. For an excelient discussion of the vanous
constitutional challenges that have been made
regarding subdivision legisioton, see Associat-

the sutivaon. $248,000) but was also re-
quiced o dedhicate 028 acres valued ut
31,500, nd o expend about $19.000 in con-

structiva of a storm sewer (which plaintitt
urges > Jood control) before the City woulld
approve tne subdivision. He asserts that
these umounts arc in excess of the 7 percent
required by the ordinance. The City's affi-
davit states that it received the $16,576, but
says nothing about receiving the other
amounts just referred to. [t is, of course,
essential that the amount the City exacts
pursuant to the ordinance is not more than
the 7 percent of value of plaintiffs’ proper-
ty it prescribes.

Our final observation is on plaintiffs’ ur-
gence that the $19,000 they expended in
constructing a storm sewer should be cred-

ited upon their obligation under the ordi-

nance. From what has been said in this
decision, it should be sufficiently plain that
the 7 percent exacted pursuant to.the ordi-
nance is for the general purpose of parks,
recreation facilities and flood control, and is
to be so administered and expended hy the
city government for that purpose; and that
it is not necessarily to be used solely for the
plaintiffs’ subdivision or any other particu-
lar one. This does not in any way prevent
the City from imposing other reasonable
conditions upon the approval of a subdivi-
sion and proposed construction therein, in-
cluding requiring a storm sewer if the con-
ditions are such that it is needed in that
subdivision for the protection of future resi-
dents thereof or other residents of the City.
We o therefore do aot clisagree with the
City's requirement of the storm sewer, 2or
with its refusal to credit the plaintiff with
the cost thereof on its 7 percent required by
the ordinance.

The decision of the trial court is affirmed
and the case 15 remanded for further pro-

ed Home Butiders, Inc. v. City of Walnut Creek.
supra. note 7. and authonties therein cited

13. See Rule 76(a). UR.C P, LeGrand Johnson
Corp v Peterson, 18 Utah 2d 260, 420 P.2d 615
(1966)
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ceedings consistent with this opimion. o
costs awarded.

HALL, J., concurs.
STEWART, Justice (concurringj.

I concur in the conclusion that $ 9-C-3(a)
of the ordinance of the City of West Jordan
is authorized by § 10-8-84 U.C.A. (1953), as
amended. This statute delegates to cities
general police power to be used for the
benefit of the city and its inaabitants.
However, the ordinance in question cleariy
approaches constitutionally protected
rights, 1. e., the prohibition against the tak-
ing of private property without just com-
pensation. The power of a city, or for that
matter of the state, to require subdividers
to dedicate a portion of their [and for public
improvements is not without limitation. In
my judgment, the Court should address the
problem of what standards delineate a con-
stitutional and an unconstitutional forced
dedication by a subdivider. The question is
certainly one that will recur and ought to
be resolved by the Court.

WILKINS, Justice (dissenting).

I respectfully dissent.

The majority opinion forms a perilous
new rule today by impermissibly expanding
municipal powers, for the first time in this
State, beyond those granted cities and
towns by our Legislature and beyond those
recognized by subdivision, zoning, and mu-
nicipal government authorities, and it en-
dangers the sound precedent of narrowly
eenstruing municipal powers which has been
developed in Nait Lahe City v, Revene!
Ritholz v. Uity of Salt Lake? Salt Lake City
v. Sutter® Tooefe City v. Elkington' Nance
v. Mayflower Tavern® Parker v. Provo
City’ Nasfell v. Ogden City,] Bohn v. Salt

1. 101 Utah 504, 124 P.2d 537 (1942).
2. 3 Utah 2d 385, 284 P.2d 702 (1955).
3. 61 Utah 533, 216 P. 234 (1923)

4. 100 Utah 485, 116 P.2d 406 (1941).

5. 106 Utah 517, 150 P.2d 773 (1948

L

Utah, 543 P 2d 769 (1975)

REPORTER, 2d SER{ES

Lake City? Lark W
Fork City v. Rov.s
Speth ! and other

2l American
Layton City

[ shall relate my + < I this 2ase, as well
as review what | percersz 10 be the correct
legal principles applicanle to «t.  All statu-
tory references are . tah Code Annotat-
ed, 1953, as amendal, uniess otherwise indi-
cated.

Subdividers have undertaken to develop a
subdivision within the City's boundaries and
have dedicated land area and installed
storm sewer facilities within the subdivision
and have additionally paid $16,576 to the
City, all in response to City demands made
under authonty of the Ordinance as a pre-
requisite to subdivision approval. The rec-
ord and briefs indicate a dispute as to
whether the land was dedicated and the
money paid under protest. No formal writ-
ten protest appears in the record, but plain-
tiffs claim they attended a city council
meeting in which they orally objected to the
land dedication and fee payment.

Subdividers framed their complaint as a
class action seeking a declaration of the
invalidity of the Ordinance on their own
behalf and on behalf of others similarly
situated. Other than a general denial in its
answer and the allegation that the class
consisted of 28 subdividers rather than the
100 alleged by plaintiffs buried within an
affidavit on another subject, the City has
totaily failed to address, either here or be-
low, the Subdividers' class action allega-
tions. The record does not indicate whether
the District Court made anv of rhe determi-
nations wonlemoitted s, Rute ZHay ar 0y
Utah Rules of Civil Procedure, but the
Court disposed of the matter in an Order
dated Apnl 21, 1978, denying the Subdivid-
ers’ “Motion for Declaration of a Class Ac-

7. 122 Utah 344, 249 P.2d 507 (1962)

8. 79 Utah 12!, 8 P 2d 591. 81 A L.R. 2151932
9. 28 Utah 2d 343. 502 P 2d 357 «1972)

10. 77 Utah 168, 202 P 249 {1930)

11. Utah, 578 P 2d 328 11975
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The City’s motion o Jismiss was
created as one for summary judgment. On
May 17, 1878, the District Court ruled :n
favor of the City’s motion, and against the
Subdividers’ motion, that the Ordinsnce
was valid and the City’s demands were in
conformity with it.

ton

Except for cities which operate under
charter 12 and derive their authority from
Article XI, Section 5 of the Utah Constitu-
tion, the cities of this State are “creatures
of statute and limited in powers to those
delegated by the legislature, "
All power and authority of our nonchar-
tered municipalities is derived through leg-
islative grant, and for the Ordinance under
review here to be upheld, it must have been
enacted pursuant to an enabling statute.

Prior to the majority decision here, this
Court recognized that legislative authority
may be exercised by municipalities in only
one of three ways. Justice Wolfe wrote in
Salt Lake City v. Revene -

It has been repeatedly stated by this
court “that a municipal corporation pos-
sesscs and can exercise the following
powers, and no others: First, those grant-
ed in express words; second, those neces-
sarily or fairly implied in or incident to
the powers expressly granted; third,
those essentiaf to the accompiishment of
the declared ohjects and purposes of the
corporation,—not simply convenient, but
indispensabie.” 1 Dillon Municipal Corpo-
rution, 5th Ed., p. 448, § 237,

[Emphasis added.)

o theree thae o the
spevilic iegislative grant oI puwer the city
had no authority to limit barbershop busi-
ness nours for health purposes under three
stututory grants of power to cities and
One statute provided cities power
o “license, tax, and regulate” barbershops.
A second  statute empowered cities to
promulgate reguiations “to secure the gen-

Lbeence of o

towns.

12. The City 1n this case does not represent
uself to be chartered

13. Rethole v
3 ltah 2d 38

City of Salt Lake. supra, note 2 at
L2184 P2d 703

eral nealth of the city,” and “he third broad-
'y delegated to cities authority to enact
nrdinances for the pubiic nealth, safety,
prosperity, morals, peuce and good order,
and comfort and convemence of the city
and its inhabitants. That third statute now
appears in our Code as § 10-8-84 and 1s
relied upon by the City and the majority
opinion as authority for the City to enact
the Ordinance under attack here.

In Sajt Lake City v. Sutter,'s defendant’s
conviction for violating Salt Lake City's
prohibition ordinance was reversed, this
Court hoiding that the statute enabling
cities to pass ordinances necessary to pro-
vide for the safety, heaith, moruls, comfort
and convenience, again the statute relied
upon by the City and the majority opinion,
did not authorize the City’s legislation pro-
hibiting possession of intoxicating liquors.

Whatever power or authority munici-
palities in this state have is derived from
the Legislature.

It will hardly be contended that the
ordinance in question is “essential to the
accomplishment of the declared objects
and purposes of the corporation.” As we
have seen, it is not included within any
express grant; nor is it necessarily or
fairly implied as an incident to the pow-
ers expressly granted measured by the
rule laid down by the authorities.

It.may be, and is, contended that the
ordinance in question is only carrying out
the general policy of the state as re-
flected by the legislative enactment mak-
ing it n offi-nse against the state taw for
Ay prran to SO gy
session without authority 1nt0x1c.mng lx-
quors within the state. But the policy of
the state cannot control in determining
the powers of a municipality. Those
powers must be measured and deter-
mined by the grants found in the charter
or in the general laws purporting to enu-
merate such powers

Wave b s g

14. Supra, note | Although cited by the major-
ity as authonty for its position here, Revene
heid. 1in direct conflict with the majonty, that
the Ordinance enacted by the City exceeded the
Citv's authonty under the enabling statutes

15. Supra. note 3
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.. can see no cscape from the conciu-
sio~ that the board of city commissioners
of Sait Lake City was without autrort.
to -nact the ordinance in question on this
apy eal’®

The requirement that cities must have
express authority to enact ordinances i1s not
unique to Utah. MeQuillin in Mumeipal
Corporations, and Yokley, in The Law of
Subdlivisions, state as a general proposition
that dedication ordinances require enabling
legislation.

In some jurisdictions, zoning-enabling
statutes authorize local zoning bodies to
require, as a condition precedent to devel-
opment, that subdividers dedicate por-
tions of their property for public pur-
poses, or pay an assessment in lieu of
dedication. There must be express statu-
tory authority granting the power to mu-
nicipalities to impose such conditions, or
at least language from which the inten-
tion to grant the power may be inferred.

1

Further, judicial scrutiny of a municipal
ordinance differs (rom that imposed in the
test of a State statute in that the usual
presumption of validity of the sovereign's
action does not apply. In the case of an
ordinance, any reasonable doubt must be
resolved against the municipality’s power to
enact it, and any questioned power must be
denied.'®

Neither party nor the majority opinion
cites any Utah statute directly authorizing

16, f< at ARl Lah 340 41 216 P 237 Also
cepportan g this rnle iy Tageis ity e ingern
Supra. note 4.

17. 8 McQuilin, Mun.Corp. § 251462 (Rev.
1976). 1 Yokley Mun. Corp. § 97 (Supp 1973,

p. 179), Accord. Yokley, The Law of Subdivi-
sions § 15 (1963)

18. Nance v. Mayflower Tavern, supra. note 5,
Parker v. Provo City, supra, note 6. Nasfeil v
Ogden City, supra. note 7. Sait Lake Ciry v
Revene, supra, note !

19. Maps and plats to be acknowledged. certs-
fied, approved. and recorded Such map ur
plat shall be acknowledged by such owner te-
fore some officer authorized hy iaw to take the
acknowledgment of cenveyances of real =state

606 PACIFIC REPORTER. 2d SERIES

the City's enactiren’ unarte N
this case. The i, + - 5 only o

§$37-5-3"%and o T.le oo 9ol the
Ctah Code Ann  The e opinton
finds authority for 'he ".-.'s action in
§ 10-8-34 and varicus sectioos on Title 10,

Chapter 9, under the theor. “nat the City
was acting under those pow=zrs necessanly
imphed to it to carry out ‘nose powers
expressly granted. Section 37-3-3 governs
the nature of maps and plats a subdivider
must file and have approved. Title 10,
Chapter 9, is a Legislative grant of power
to cities and towns for the purpose of ¢nact-
ing zoning regulations to promote the
“health, safety, morals and general welfare
of the commumty.” Chapter 10 also in-
cludes the Municipal Planning Enabling
Act, $§ 10-9-19 through 10-9-30, which
empowers any city to adopt 2 master plan
for the physical development of the munici-
pality and to promulgate regulations to as-
sure that subdivisions conform to the mas-
ter plan. The City has adopted a master
plan as contemplated by the Act.

Section 10-8-84 is a broad grant of the
State's police powers to cities and towns
and is frequently referred to as the “gener-
al welfare clause"? It is derived from
Utah’s earliest laws and states-

They (the cities and towns] may pass
all ordinances and rules, and make all
regulations, not repugnant to law, neces-
sary for carrying into effect or discharg-
ing all powers and duties conferred by
this chapter, and such as are nccessary

and certifie! Sy the survesar making cum olat

frrzelang

Y BT P A

ed LOWn ~uCh pidi of MdpP s0a e appro-ad by
its governing body, or bv some city or town
officer for that purpose designated by resolu
tion or ordinance of such governing body.

See also § 37-5—1. which states

Such maps and plats, when made. acknowl-
edged, filed and recorded. shall operate ac a
dedication of all such streets. sllevs and other
public places. and shall .est the fee of such
parcels of land as are theremn expressed, named
or intended for publiic uses in such Ccount,
or town for the public ror the uses therein
named o intended

ity

20. Bohn v Sait Like City aate A Lars

v Whiehead

supra
supra. note
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roper o provide for the <]

v and

ceve the heditn. and  promece tne
Lo verity, improve the morals, ueace and
;i oorder, comfort and con.enmence of
the ity and the inhabitants thereof, and
¢ - 'ne protection af property lherein;

t-opnasis added.)
This ection is not, however, authority for
the Drdinance under attack here. Cases
dectded under this statute are emphatic and
exphicit 1n limiting its scope. In Nastell v.
Ogden City®t the city’s power to enact an
ordinance declaring that the presence of a
vehicle parked in violation upon any public
street was prima facie evidence that the
registered owner committed the violation,
was successfully challenged.  Although
Chief Justice Crockett reasoned there as
here, that what- is now Section 10-8-84
implied to the city the power to enact the
ordinance, the Court held that the city had
been granted no express authority to pass
the ordinance, and that the city had no
implied power to pass the ordinance based
upon this general welfare statute or stat-
utes granting cities the right to regulate
the use of streets, traffic and sidewalks.
The Court has also characterized this
stalute as “merely in aid of the express
powers elsewhere granted” 2 in invalidat-
ing a city ordinance prohibiting keeping a
pool table or playing pool. And in Lark v.
Whitehead; ® Chief Justice Crockett again
dissenting, the Court held that while the
cities had been expressly granted Legisla-
tive authority to enact an ordinance punish-
v weraons ¥
duct un § i0-3% 50, salt Laae Uity's ordi-
nance exceeded that statutory grant, and
that even under § 10-8-84, the statute re-
lied upon in the majority opinion here, the
city had no implied power to enact its ordi-
nance
The general provisions of Sec. 10-3-84
do not confer authority upon a municipal

anderent or disordart, con-

21. Supra, note 7

22, imencan Fork e v Rodson. et al . su-
pra, note 10 at 77 Utah 171, 292 P. 250 Ac-
cord, Buhn v Suit [ ake Citv. supra note 8

23. Supra, note 9

bodv to abrogate the .~ Ltions specified
in the express provinn: - o0 Soe 10-8-30,
U.C.A1953. [n Saft Lan: y v. Sutter
this court cited the oenopte that where
an express authoriy s nven to pass ordi-
nances 1n a particusar class of cases, fol-
lowed by a general authonty to pass all
necessary laws, the express authority i1s a
limitation upon :he general power so far
as it relates to matters which belong to
the class of those enumerated, but which
are not, in terms, inciuded. A generai
power granted to the corporation to pass
ail ordinances necessary for the welfare
of the corporation, is qualified and re-
stricted by those other clauses and provi-
sions of the charter or the general law
whichk specify particular purposes for
which ordinances may be passed. Other-
wise, the general clause would confer au-
thority to abrogate the limitations im-
plied from the express provisions.

In Layton City v. Speth® this Court set
aside a conviction under a city ordinance
which exceeded the statutory grant of au-
thority from the Legislature. In Layton
City, the city had enacted an ordinance
making it illegal for a vehicle owner to
knowingly and intentionally permit persons
who possess, use, or distribute controlled
substances to occupy his vehicle. The State
statute in effect at the time the ordinance
was enacted granted to cities the power to
prohibit distribution of intoxicating liquors,
narcotics or controlled substances to persons
under the age of twenty-one. This Court
held over the dissents of Chief Justice
Crockett and Justice Hafl, that the o
nance was not necessary for carrying into
effect the purposes of the statute, was be-
yond the scope of Legisiative authority
granted to the city, and was therefore in-
valid.

The remaining statutes cited by the City
and the majority opinion as implied authori-

24. Id a( 28 Utah 2d 346, 502 P.2d 559. Accord,
Aligood v Larson, Utah, 545 P.2d 530 (1976)

25. Supra, note 11
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ty for the City to eruct the Ordinance are
zoning statutes found in Title 10, Chapter 9,
end §§ 57-3-3 and 37-3-+4. the pertinent
parts of which are cited in footnote 19 of
this opinion. Clearly, these statutes do not
grant the City express authority to enact
the Ordinance nor do 1 {ind in these stat-
utes implied authority to enact the Ordi-
nance to carry oul powers expressly grant-
ed under the zoning statutes. A general-
ized difference between zoning statutes and
subdivision controls is that zoning normally
prohibits certain uses of property, while the
title remains in the private owner, and sub-
division controls normally make positive ex-
actions, such as conveyance of the title to
the city, from the private owner.

(I}t must be kept in mind
that zoning regulations, generally, only
limit the use of the property, whereas
subdivision legislation often exacts a pen-
alty for approval of a desired use.®

Traditionally, zoning and subdivision
have been founded on separate legislation
and administered separately. Subdivision
regulation and zoning are frequently in-
terrelated in purpose and technique;
{Nlonetheless, fundamental differences
do exist between the two areas. While
zoning involves no more than negative
prohibitions on certain uses of the own-
er’s property, subdivision regulation often
makes positive cxactions of the owner.
It may reguire him to construct streets or
sewers, to convey a portion of his land to
the municipality for public use, or to pay

e caut et Af sueh ennstruction nr

ton s Cashe [0 s subantt o il

dedie:
this differcnce necessitates a more specif-
ic test of constitutionality, i. e., the legis-
lation should not oaly be substantiaily
related to the public health, safety, mor-
als, or general welfare, but, insofur as
dedications, activities and expenditures
are positively required of the subdivider,
these requirements should be reasonably

26. Nofand v St Louss County, Mo, 478 S W 2d
363, 366 (1972)

27. Reps & Smith, Contro!l of Urban Land Sub
division, 14 Svracuse L.Rev 417 407 Spring
1963)

real cothe cindivision onquest
shou foorn ipes s mproteme
whicr D wlities nave generalis

concedud tne -
or assessinents

rotu levy specid
‘Emphasis adued

Here, the Uity 1s not attemptiog " rovore
the Subdividers’ property [rom resutcntiu
use to municipai ase for schools and jurus
or to otherwise [imut or profuibit its use. in
this case, the City is requiring the Sub.i -
ers to convey land to it or to pal
amount of money equal to the value of the
land, without remuneration. In no sens:
this a conventional zoning case

Further, §§ 37-5-3 and 57-5—1 cannot
stand as authority for the Ordinance. The
statutes automatically vest fee title in the
municipal agency upon acknowledgment
and recordation of the plat. They do not
delegate to the cities and towns the power
to enact ordinances exacting property or in
lieu fees, without compensation, from pri-
vate property owners as a condition to sub-
division approval. Nor can such exaction
be read as necessarily or even fairly implied
from those sections.

Loan

In his review of State statutory autho-
rizations for subdivision control, Yokley re-
views $§ 57-5-1 to 57-5-8 of vur Code and
states:

A review of these provisions indicates
an absence of any standards governing
approval of plats except the usual di-
rections for delineation of lots and
streets, that is, there seems to be no
authonty conferred for the promulzation

al re gliatl P o e

which would requae e meetosg -
tain conditions as a prerequisite to pIJK.
approval The statute itself contuins no
provisions for meeting conditions befure

plat approval ®

Anderson, in The American Law of Zun-
ing, distinguishes between requiring 1 sub-

division developer w0 plan for streets and
28. Wokley, The Law of Subdisisinns, 3 16
11963)  tAIthough this Text s apdated Atk

had nowed neoce

s stated paasition

1979 pocket part Yokle
developments oir < hange:, Lo
on Utah law in the 13R3 e
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weers o which he states can be required
t ot without subdiv.sion controls, and
anich may be required in tnis State under
33 57 3-3 and 37-5-4, and »xacting proper-
ty for other municipal purposes, which he
repeatedly states must be done pursuant to
stnctly construed enabling legislation.®

Finally, the Municipal Planning Enabling
Act,” and specifically § 10-9-25, quoted by
the majority opinion, cannot stand as suffi-
cient authority for the City to take the
Subdividers' property under its Ordinance.
That Section states: “In exercising the
powers granted to it by the act {the Munici-
pal Planning Enabling Act], the planning
commission shall prepare regulations gov-
erning the subdivision of land within the
municipality.” [Emphasis added.] No-
where does the act authorize the planning
commission or any municipality of this
State to take any portion of a subdivider’s
property. The act enables municipal bodjes
to adopt a master plan (which the City has
adopted), establish an official street map
and to zone in conformance with those
plans. It gives cities and towns the power
to prohibit the issuance of a building permit
or approval of a subdivision which does not
conform to the master plan, and it makes it
a misdemeanor to sell subdivision lots with-
out planning commission approval. Again,
in this case, the City is not attempting
either to rezone the Subdividers’ property
or to refuse to approve their subdivision
until 1t conforms to the master plan; the
City, here, is appropriating the Subdividers’

[he Legislature has had two opportuni-
ties to expressly expand the powers availa-
ble to municipalities in controlling problems
associated with rapid subdivision develop-
ment, but it has not, as yet, prescribed that
nucessary expended power. In 1873, a bill
was introduced in the Utah Senate which
would have delegated to the cities the pow-
er to require fees or Jedication of land or
both as a condition for approval of a subdi-
1975, a bill amending

vision  plat In

29. 4 Anderson. The Ameran Law of Zoning,
§ 2229 p 141 11977). see generally 3§ 2305,
23 0%, 2226, and 23 34

$ 10-9-23 was atroduced in the Utah Sen-
ate which would nave allowed cities and
counties to oprescribe qualifications upon
subdividers, such as providing for storm
drainage systems, parks and recreational
facilities in order to gain approval of their
subdivision plats. Neither bill gained the
approval of both Houses of the Legislature.

I have revicwed those statutes character-
ized by the City and the majority opinion as
enabling the City's actions here, and [ re-
main unpersuaded that any or all of them
are sufficient to expressly grant or neces-
sarily imply to the City that power which it
seeks to exercise by Ordinance No. 33. As
noted ante, the normal presumptions in fa-
vor of the validity of statutes do not gener-
ally apply to ordinances, and this especially
when the questioned ordinance seeks to ap-
propriate to the government some protected
private right.

There is some difference of view with
respect to a presumption of power to
enact an ordinance and also with respect
to burden of proof on that issue. Gener-
ally, there is no such presumption of va-
lidity of an ordinance as against the ob-
Jjection that no power existed under char-
ter or statute to enact it. In other words,
there is no presumption in favor of the
validity of an ordinance where it is ques-
tioned on the ground of want of power to
enact it; on the contrary, power to pass it
must appear to have existed when it was
adopted, if the ordinance is to be sus-
tained. Accordingly, one claiming under
an ordinance must he able to paint fn
ISl POWer 1D w0 Ch o, 01T e sl

In express terms or in terms by which the
power is fairly and necessarily implied.
Also, proof of authority to enact an ordi-
nance has been ruled to be necessary
where objection is made to it
on the ground that it interferes with
common rights. Indeed., the view has
been taken that with respect io the exer-
cise of every power by a municipal corpo-
ration, any reasonable doubt that arises
as to the existence of the power is to be

30. Sections 10-9-19 to 30
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r-<olved against the corporation, and the

jower is to be denied.  Consistently, a

<iret construction against ordinances re-

siricting personal !iberty, property, im-

munity or privilege is followed in many

cases. Certainly, where it is

clear that an ordinance exceeds the legis-

lative powers of a aty, it will not be

presumed to be valid.f

Only after ordinances are satisfactorily
determined to have been enacted pursuant
to Legislative grants of authority may they
carry the presumption of validity. In Mar-
shall v. Salt Lake City,® Utah’s zoning stat-
utes were declared constitutional and the
City’s ordinances, enacted pursuant to those
express grants of authority, were upheld.
At that point, the presumption of validity
attaches to the ordinance under attack and
it will not be declared invalid unless it is
arbitrary, discriminatory or unreasonable,
or unless it clearly offends some provision
of the Constitution or a statute.®

It is also only after a subdivision ordi-
nance has been determined valid that it is
to be tested as to its reasonableness in
application to the particular fact situation.
In Jenad v. Villuge of Scarsdale® cited in
the majority opinion, villages in the State
of New York had been delegated sufficient
grants of power to require exactions from
subdividers, so the question became one of
the reasonableness of the application of the
ordinance to the facts of that case, unlike
our problem here. Applying the presump-
tion test to the facts of this case, the Ordi-
nance should fail for want of authority to
ennct it

Several stetes hav- enwted satutes au-
thorizing mandatory dedication of land or
in lieu fees as a prerequisite to plat approv-
al. These enactments, however, have taken
place with a keen eye to protecting the
rights of private property owners. In Asso-

31. 6 McQuillin, supra, note 17, § 22.31.
32. 105 Utah 11, 141 P.2d 704 (1943).
33. /d.. see also Gibbons & Reed Co. v North

Salt Lake City, 19 Utah 2d 329. 431 P 2d 559
(1967).
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clated H. Butiters + i of Malnat
Creei ™S & vose relied apon by the Cuy ana
the miu nion, 4 dedieation ardinance
simiar @0 ne Ordinance. here sarvived at-
tack. Bul dssociated Home Buiders does

not stand Ior the proposition espoused by
the majonity npinion, because that case con-
strued an ordinance which had been enacted
pursuant to in express State enabling stat-
ute and a newly adopted amendment to the
California Constitution. And in 1974, Cau-
fornia passed statutes ® requinng pubhc
agencies benefiting from the subdivision
dedication to remunerate the developer-ded-
icator for his property.

The Subdividers also challenge the Ordi-
nance as an unreasonable exercise of the
police power because the City has deposited
the in lieu fees into its general account,
presumably to be used for general City
purposes, and because they claim, the City
has not shown that the exaction from them
is reasonably related to the dentands placed
on the City by their subdivisions, and that
therefore the exaction benefits others at
their subdivision’s expense. The affiduvit
of one of the Subdividers (made a part of
the record) states, and the City does not
dispute, that the Subdividers’ in lieu fees
have been used to purchase land for a
water-detention basin to receive run-off
from subdivisions other than the one devel-
oped by the Subdividers herein

A reading of the Ordinance discloses that
the land shall be dedicated or the in lieu
fees paid “to the public use for the benefit
and use of the citizens of the City of West
Jordar™ Gad Uanall pe v ed by the Gl o
f100G coattol anti ur parss ool recrealona

facilities.”

As support for their argument, the Subdi-
viders cite Weber Basin Home Builders
Ass'n v. Roy City3? In that case, the Court

34. 18 N.Y.2d 78,271 N Y S2d 955 218 N E2d
673 (1966)

35. 4 Cal2d 633. 94 Cal Rptr 830, 484 P 2d 80K
1197h

36. Cal.Govnt Code § 6B6477-% tWes()

37. 26 Ltah 2d 213, 387 P 2d e 01070,
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truch as wiisn =+ and diseriminatory 4
st ordinancs coo L building permit fees
from 312 10 3112 = money was recelved
and paid into the .7y '~ general fund, as also
occurred in this use, not {or the purpose of
meeting increased “usts of regulating build-
ing construction, but for the purpose of
improving the citv's water and sewer sys-
tems necessitated oy the construction of
new homes and for other general purposes.
The Court observed that equal protection
and due process principles are violated by
an ordinance which undertakes to impose a
greater burden of general government cost
on one class of residents than upon others
without reasonable basis for classification
and held that an ordinance which imposed a
greater burden on those who built within
the city after the ordinance than before its
enactment was constitutionaily unaccepta-
ble. Chief Justice Crockett, writing for the
Court, correctly stated:

The critical question here in whether
the ordinance in its practical operation
results in an unjust discrimination by im-
posing a greater burden of the cost of
aity government on one class of persons
as compared to another, without any
proper basis for such differentiation and
classification. It is not to be doubted
that each new residence has its effect in
increasing the cost of city government;
nor that due to the steadily increasing
costs of everything, including those in-
volved in rendering such services, the city
would have authority to raise the fees
charged for such services from time to
tune. Nevertheless in that coanection

e oW esnienly aTe 0100 be Treate
ed equally and on the same basis as the

old residents.® [Emphasis added.}

I am not unsympathetic to the needs of
the cities in our State faced with dramatic
expansion. [ am constrained, however, to
review their ordinances with sensitivity to
both the constitutionally protected rights of
property owners and the limiting nature of
the statutory grants of power to those
eities. And that sensitivity compels a view
on my part that the Ordinance is invalid

38. /d at 26 Utan

ang Jord necause of the specific iisons
noted i this opinion.

{AUGHAN, J., concurs in the iews ex-
pressed 10 the dissenting opinion of “WIL-

STATE of Utah, Plaintiff and
Respondent,

v,

Albert Banard LAMM and Roy Lee
Lamm, Defendants and Appellant.

No. 15888.
Supreme Court of Utah.
Jan. 16, 1980.

Defendants were convicted in the Third
District Court, Salt Lake County, G. Hal
Taylor, J., of theft by receiving, and they
appealed. The Supreme Court, Hall, J,
held that evidence was sufficient to estab-
lish each element of offense charged, which
was based upon alleged concealing or aiding
in concealment of stolen property.

Affirmed.

Maughan, J., dissented and filed opin-
wn.

1. Criminal Law &=1159.2(7, 9), 1159.4(2)

It is exclusive function of jury to weigh
evidence and to determine credibility of
witnesses, and it is not within prerogative
of Supreme Court to substitute its judg-
ment for that of fact finder; Supreme
Court should only interfere when evidence
is so lacking and insubstantial thut reasona-
ble men could not possibly have reached
verdict beyond reasonable doubt.

2d 218 487 P 2d 868

|
i
I
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Lo mpsn this tne

Lhe Leisias

wrsonnes, anclud-
% By com-
even es-
nes, much less lefines, the nature or
| caf ke Division  The Division's exist-
! s noted 10 the statures ” pul nowhere
" e Division granted ne rignt to litigate
1s ywn name or otherwise, or, sigmfi-
to appeal Orders of the Commussion.

PP

which

I, rere 3 no

il
+  believe that, abseni express statutory
| .henty granted by the Legisiature, the
on of Public Utilities has no standing
. sppeal Orders of the Public Service Com-
~sion. Indeed, the impiication of Section
:-1-13 is that the Division on behalf of
-~ executive director of *he Department of
|3‘_<1n&&s Regulation, is charged to execute
1y rules, regulations or orders of the pub-
":cservme commission of Utah issued pursu-
i ant 1o its quasi-judicial or rule-making pow-
" This Court should not allow the Divi-
., and particularly in the absence of a
- mtive grant of authonity by the Legisla-
e, to assume the tension-filled role to-
xard the Commission of both investigator-

aforeer and adversary

=
o & sermumasisien
?

Plaintiffs and Appellants,
v
CITY OF WEST JORDAN, Utah,
Defendant and Respondent.

No

/ John CALL and Clark Jenkins,
! )
JJ 15908 (Rehearing).

Supreme Court of Utah
! June 27, 1930

| Sutstcers brought sction to challenyge

= widinance adopted by ity which

Seee Uned States Smelting, Refiming

T . Utah Power & Light Co 38

Lroas ey p o902 (19211 Lok Light &

! R v Pubhic Sence s ommisaon 00
S NI WA

require: ders to dedicate 7% of Lro-
posei - Loicswn tand to eity or o pay
equin [ -hat value in cash to be usued
for f ~rtrol and/or park and recreativon
facthtics.  The Third District Court, 3alt
Lake County, David K. Winder, J., upheld

ordinance, and subdividers appealed. The
Supreme Court, 606 P.2d 217, affirmed and
remanded. On rehearing, the Supreme
Court, Wiinins, J., held that ordinance was
not unconstitutional on its face, but could
not be apphied without subdividers being
given the opportunity to present evidence
to show that dedication required of them
had no reasonabie relationship to needs, if
any, for flood control or parks and recrea-
tion facilities created by their subdivision.

Reversed and remanded.

1. Municipal Corporations &=122(2)

Once it is determined that municipal
ordinance is within the scope of powers
granted by the legislature, the ordinance is
entitled to the presumption of constitution-
al validity accorded other legislation.

2. Zoning and Planning 61, 14
Ordinance which required subdividers
to dedicate 7% of proposed subdivision land,
or pay equivalent of that value in cash, to
be used for flood control and/or park and
recreation facilities was not unconstitution-
al on its face, but could not be applied
without subdividers being given the oppor-

2nce L0 BN

LGN

tunity to easeat
dedication reguired of them had no reusonu-
ble relationship to needs, if any, for flood
control or parks and recreation facilities

created by their subdivision.

3. Zoning and Planning &=234

If subdivision generates need for flood
control or parks and recreation facilities
and municipality exacts fee in lieu of dedi-

6. Section 5+-1-6

7. See footnote 2, supra

APPENDIX "C"



cation ol iurd for such purposes, lees -n
collected must be used in such a way as "o
benerit demmonstrably the subdivision .n
questien, though the benefit need not be
solely to the particular subdivision.

Robert J. DeBry and Valden P. Living-
ston, Salt Lake City, for plaintiffs and xp-
pellants.

Lynn W. Mitton, Sandy, for defendant
and respondent

WILKINS, Justice:

This matter is again before us following
our granting of plaintiffs’ petition for
rehearing. The original majority opinion
addressed primarily the issue of whether
there was statutory authority for the City
of West Jordan to pass an ordinance requir-
ing a subdivider to dedicate land or pay a
fee in lieu of dedication as a prerequisite to
approval of the subdivision plat.! This is-
sue was decided by the majority in the
affirmative? On rehearing this Court lim-
ited the scope of review to the issue of
whether the ordinance in question is consti-
tutional, and therefore we address only this
matter now.

(1] Once it is determined that a munici-
pal ordinance is within the scope of powers

1. The ordinance in question in pertinent part
reads as follows:

Section 9-C-8(a). In addition to all the
nther remiraments prescribad under this or-
dinaace the sabdividar snall be remured o
dedicate the seven per cent (77 of wae land
area of the proposed subdivision (o the public
use for the benefit and use of the ciuzens of
the City of West Jordan or in the
alternative at the opuon of the governing
body of the City, the City may accept the
equivalent value of the land n cash f it
deems advisable

2. Call v. City of West Jordan, Utah, 606 P 2d
217 (1979). In Call [, the author of this opimon
filed a dissenung optmon. in which Justice
Maughan concurred. and which conc'uded that
there was no statutory authonty for the ordi-

nance in question

3. Crestview-Holladay Homeowners Associa-
wvon, Inc. v Engh Florai Company, tah, 345
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granted by the ‘egislature—.n Teror
aspemion of this Court naieat ol tnat the
yrinance 1noguestion was—: nnLree s

entitied to the presumption of coasttution-
al validity accorded other legisiation® In
this case, the District Court ruled tnat the
ordinance was constitutional and thercfore
granted West Jordan's motion to dismiss.

{2,3) While we agree that the ordinance
is not unconstitutional on its face? plain-
urfs raise questions as to its constitutionali-
ty as applied o them which make disposi-
tion of this issue as a matter of law inap-
propriate. We stated in our prior opinion in
this case that “the dedication should have
some reasonable relationship to the need
created by the subdivision.”® This same
requirement has been articulated in the de-
cisions of other jurisdictions addressing this
issue. In Jordan v. Village of Menomonee
Falls® the Court held:

We conclude that a required dedication
of land for park or recreation-
al sites as a condition for approval of the
subdivision plat should be upheld as a
valid exercise of police power if the evi-
dence reasonably establishes that the mu-
nicipality will be required to provide
more land for parks and play-
grounds as a result of approval of the
subdivision.

P.2d 1150 (1976). | R. Anderson. Amencan
Law of Zoning 2d (1977), § 323

n the draft
SN Lo =35 L) JUAITLY, Al iy

-

White hravity and succinctress
ing ot
be desirable and certainly s appirciacd, ihe
ordinance in question when compared with
similar provisions from other junsdictions evi-
dences a paucity of stated purpose and stan-
dards of apphcation that borders on rendering
the ordinance unconstitutionally vague See, e
g.. the ordinances quoted 1n Jordan v Village of
Menomonee Falls. 28 Wis 2d 508, 137 N W 2d
442 (1965); Associated Home Builders v City
of Wainut Creek. 4 Cal.3d 633, 484 P 2d 806 24
Cal Rptr. 630 (19711, Home Builders Assacia-
von of Greater Kansas ity v ity of Kansas
City, 555 S W 2d 832 (Mo i97T™

5. 606 P2d at 220

6. 28 Wis2d tuR
OTH

S8, 127 NCW 2d 442 448
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STATE, ET¢. . UTAH MERIT SYSTEM COUNCIL

Utah

1259

Cite as. Utah, 614 P.2d 1259

n Home Buniders doeativn of
Camsas City v iy of Kansas
Vossourt Supreme Court neid:

if the burden cast upon the

...der is reasonably attributable to
 aetvity, then the requirement (of ded-
aton or fees in lieu thereof] is permissi-
f not, it is forbidden and amounts to
nfiscation of private property in con-

cavention of the constitutional prohibi-
wons rather than reasonable regulation
under the police power. [nsofar as the
wtablishment of a subdivision within a
aty increases the recreational needs of
the city, then to that extent the cost of
meeting that increase indeed may reason-
ably be required of the subdivider. (Em-
phasis 1 original.)

In this case the rule adopted by this
vourt in Call I, quoted ante, cannot be
sephied without plaintiffs being given the
wportunity to present evidence to show
‘hat *he dedication required of them had no
»asonable relationship to the needs for
200d control or parks and recreation facili-
e created by their subdivision, if any.
‘mplicit in this rule is the requirement that
f she subdivision generates such needs and
West Jorlan exacts the fee in lieu of dedi-
ation, 1t is only fair that the fee so collect-
«d be used in such a way as to benefit
temonstrably the subdivision in question.
This is not to say that the benefit must be
sefy to the particular subdivision, but only
‘hat there be some demonstrable benefit to

®,

Sen maad and ceimoaaded Toc further pro-
ccefings G0t inconsistent with this opinion.

Mo costs awarded.

CROCKETT, C J., and MAUGHAN,
YALL and STEWART, JJ., concur

W
KLY HUMAES STSTEN

WIS A2 %42, 335 Mo 1ETD)

STATE of Utuh. By and Through the DE-
PARTMENT OF COMMUNITY AF-
FAIRS, Plaintiff and Respondent,

v.

UTAH MERIT SYSTEM COUNCIL and
William A. Callahan, Defendants
and Appellant.

No. 16501,
Supreme Court of Utah.
July 3, 1980.

State sought review of a decision of the
Merit System Council ordering the reem-
ployment of an employee of the Depart-
ment of Commumiy Affairs. The Third
District Court, Salt Lake County, G. Hal
Taylor, J., reversed, and remanded to the
Council to hold a new hearing. Employee
appealed. The Supreme Court, Stewart, J.,
held that the exclusion of the director of
the Department of Community Affairs
from a portion of the administrative hear-
ing because she was a witness in the pro-
ceeding was reversible error and the attend-
ance by a deputy director, who directed
another arm of the operation and lacked
full knowledge of the case, was not suffi-
cient to provide the Department with ap-
propriate representation.

Affirmed.

1. Officers and Public Employees <=72(1)

Both partiz- to proceeding before Merit
System Courul were enttled o have testi-
mony taken under oath or affirmation.

2. Officers and Public Employees e=72(2)

Failure to place witnesses before Merit
System Council under oath was not revers-
ibly erroneous where no objection was
raised until State sought review of Council
order in district court.

3. Officers and Public Employees &=72(2)

Omissions from record of proceeding
before Merit System Council were not re-



PETERSEN, SORENSEN & BROUGH

SLANMED PUBLIC ACCOUNTANTS

F'f‘“ 4 TAST 7200 SOUTH
1. MiDvALL UTAH 84047
BN
N PHOMNE (801) 366 3644 N
e September 11, 1991

al e
~

Third Judioaa
Of Salt Lake County
For The State Of ytah

. RE:  ORDER APPOINTING MASTERS, Civil No. C-7¢-829
JOHN CALL AND JOHN CLARK JENKINS - Plantiffs®
vs.
CITY OF WEST JORDAN, UTAH - Defendant
Sir:

As the appointed master of the court 1n the abo
I have completed a survey of the available accountin
West Jordan. [n accordance with this order, the pur
to determine if the City's records could provide inf

amount of consideration paid by various subdividers

Flood Control and Park fee Ordinance, (2} what the ¢

or land recavercd (rom cach subdivider, and (3) enti

this information from the City's records. This prel
1

the resul:s of my survey.

ACCOUNTING RECOROS AVAILABL

MOMBERS OF
AMERICAM INSTITUTE OF
CERTIFILD PUBLIL ACCOUNTANTS

UTAH ASSOCIATION OF
CERTIFIED PUBLIC ACCOUNTANTS

ve referenced proceeding.

g records at the City of
pose of this survey was
ormation as to: (1) the
related to the City's

ity did with cach fee

mate the coul of extracting

iminary report presents

3

For each of the fisca) years ending June 30, 1975 through 1978, the

following records werc avatlable:

journais, (3) cash disbursement Journals.

{1) general ledgers, (2) cash receipt

Thesc lecgers and journais are the

complete recoris kept by the City and it appears that no records are missing.

APPENDIX "D"



During fiscal year encirg June L T P DRI L TR
accounting system. This 5ysiim Drovides 3o 27 . "re tive tcoemaTsoang edger:
as the prior hand posted racords, nowever, o Tot, ot Tuooac s l3it oreiennt
journals from March 1379 throuin June TwTil Toeotre Fromsloupae igno gt -

records are ava1rlible

ACCCLNTS GSCQ FOR TLI2C JInTR0L ARD PARK

The Caity has used a series of accounts «i1thin the qenerdl func to

for flcod contra! and parx fee transactions.

-
(&%)
n
wr

—1

ne following accounts were uge:

in fiscal years 1975 through 137C:

RECEIPTS
Flood Control
EXPENDITURES

fFlood Control

Revenue

Parks - fquipment and Operating Supplies
Parks - 3uildings and Grounds

Parks - Sundry Charges

Parks - Land Purchases

Parks - lmprayements Jther Than Ruildings
Parks - Tquipment

Parks - Professronal Services

For fiscal years 1579 and 13930 *the following 3ccounts were used:

RECEIPTS
flood lznt-c’

EXPENTITURIS

Ui

flood Zontro?
Flood Control
Flood Centrod
flocd Control
Fiood lontrd)
Flocd Contry
Flood Contro
Flaood Zontral
Flocd Control
flood Contral

- Salares

- 3enefits

- Pubiic Notices

- Travel

- Equipment and Suppltes Maintenance
- Professional Services

- Miscellanecus Supplaies

- Misceilaneous Seryices

- Land Acquisiticns

- I=oravements Qtner Than Zuiigians



VAR - v

Sereraliy, the same 3lounts were uscd year to year except in 1979 and
1397 tne expenditure accounts were ail under the general account title of

fl0ad I3nt-sl oratker than parks.
SURVEY WORK PERFCRMED
With an gnderstanding of the accounting records available and the accounts
used ‘or the flzad control trinsactions, | selected a few transactions for revie:

back to supporting documentation. The transactions | reviewed and my findings

are presented below:

Receipts

L. 7/25/77 GENERAL LEDGER POSTING $  28,141.89

This transaction was traced back to two cash receipt documents

as follows:
7/20/77 Clark Jenkins $ 16,576.00 Wes Call
7/20/77  Ensign Dev. 11,565.89  Bunker Hill

. $28.141.89

Cash receipt documents were found and | traced this amount to a

Jank checking account deposit.

fxpendrtures

. 5770 7 CHECK NO. 3152 NEILSEN, MAXWELL & WANGSGARD $ 1,168.21

Thys ~ayment was traced back to supporting invoices from Neilsen

Maxwe)' % wongsgard. The $1,168.21 is part of a total payment of



soray~

9 ®

/11,78 dest Jordan - Storm Doacnyie

Contract - Project ‘urber 3850-43

4111iamsburg Subdivision - area drairage study
Browns Meadow - area dra'nage study

Ared #'s 5 and 6 - area drainage study

Lo e

Cost Summary:
Engineer 18.J0 hrs. $ 17

3/10/78  West Jordan - Storm Orainage
Contract 5860-63
1. Williamsburg Subdivision - area drainage study

Cost Summary:
Engineer 1.5 hrs. 22

4/11/78  Project Number 5878-53
1. Professional engineering cervices for constructior
surveying and inspection for the 2700 west Storm
Drain Project

Cost Summary:
Project Inspection 28 hrs.

Surveyor 20 hrs.
Technician 2 hrs. )
Travel $ 31.64 =
$ 1,168
5/18/78 CHECK NO. 3163 NOLAN & SON $_10,000.00

This check is a partial payment on 4 total invoice of §19,644.61

related to installation of the 2700 West storm drain.

5/31/78 CHECK NO. 3260 NICK J. COLLESSIDES § 472.00

The $472.00 is part of a total check for $1,172.00. $472.00 was
traced to a supporting invoice related to legal services on the CAL.

et, al. vs. West Jordan case.

10

11/22/76  CHECK NO. 0889 TONNESEN SPRINKLEZR CCOMPANY D S

This transactions was traced to a sunpnorting invoice for

sprirkling systems as follows:

Hirvest fstates Sc. ! $ 4,
Dixte Valley No. ° $ 0.
s L
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O Teil¢ T UTAT GROAN SCHOCL DISTRICT $ 80,000.00

Tnvs pagment 1s for 8 acres of qround at $10,000 per acre. The total
orzperty purcnase was 15.371 acres at 7000 South, 3200 West. A second
cnecx for the balance of $73,710.00 was paid on the same date and was

charged to the Parks - Land Purchases account.
Conclusions

4ith the understanding | gained from the sample tests above, [ can
draw the f2llowing conclusions about the rest of the work the court has
requestec:
Cash receints are generally adequately documented, and | can determine
from the ex1sting accounting recards the individual contributions made
by cach subdrvider.
In order to determine the way the City has spent each individual subdivider'
fees, I will nced to perform the following steps:
Step 1
[ will need to determine what each of the individual flood control and
parks dicsburesments were for. From the sample tests above, | beleive
tnat the transacticns arc well Jocumented and that [ can determine the
purpose of each drsoursement.
Step 2

After [ find a general description of the transaction provided in Step 1,

L:Qll_ﬁgg;_ig_zgiszmxne wno benefited from each individual tragsactign,

from the sample tnsts above, | know that often the accounting records do
nct ~raovide an evolanation of the individual benefits to subdividers.
Tor exqampiz, frow the accounting records, | have no way of knowing who

serefitod from the £.0,200 payment for the 2700 West storm drain, To

DY
—

datermtne the ondrsfdual subdivider's Lencfit from this type of
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transaclion, 1.t ool tto oceloe LR wng L TamTetERY A
flcod €ontrol $¥5tems 3nd Dar«s idnnini.  aitp engineering help, |

v ,

beletve that an 3773C20 0N 3f tnece t3 0t Lernditg
individual supdiviiers; nowever, .arous suliective I2Ciiiuns wel J

nave *9 be mace fraT tne ficts avaitau’e Inoeacn trarcact:ion. Ao

an anatys1s would reguire 3 roview of 370 related transactiics o in eac

fiscal year. 1 20 not belerve 'hat 3 cinonio n o hdiyider c3a Me pyamings
wrdivadually
—

étew 2
From Steos 1 and 2 1 will have an understanding of what all the flocd
controt oand oarks transactions were ‘or and wno benefited from them.
Step 3 requires additional depth in the benefit analysis because the
City has spent mcney for flood control and oarks that has come from
sources other than Flood Control and Park Ordinance fees. These other
funds can come from Federal or State sources or from general tax revenus
For clarification in language, | w11l call these other funds "gerera
¢ty funde” and [ will cal) the Flood Control and Park Ordinance fees
“flood control fees'. The City has not scqregated funds from these twe
sources; thercfore, the accounting records 2o rot reflect which source
money is being used when a disbursement 1s being made. The problem at
th s point s, then

that ‘or some types of projects, it appears that t°¢

)

City 1s responsib’e for providing 3 beref i to subdividers frecm genery!

N
'

City funds an¢ that *his benefit is not Proreriy considered as part of U

benefit the {1t/ ‘s responsible to provide 1ndividual subdivicars for

their fleod cortrol fee. (Hote that 3tep 2 nas given the subdividers (7

far the benef:ts from these general City funds.)

P Y

The absective of Step 2, then, s *n attempt o Jdetermine w~hat |

portion of a subdivider's tatal penefat Zfrom Step 21 was proviced from’

Cit, o menerzl 2htigaticn a0t udEract Tvus ferofil Srom the foLdNvs



troserefrt Thas st deave ord, the pure flood control benefit for
23ch subdiaader. o acctmnivsn Step 2. | would have to determine if any
jenera’ City obligatoon for bencfit to subdividers existed for each flood

cantrol and park transicilon ang 2roject. Since this information is not
provided in the exisling accounting records, it will have to come from other
records and, again, from the help of a trained enginger. 1t is also possible
that such 1nformation may not be available at all for some transactions,

therefore, the anaiysis would not be possible.

e —
PROPERTY RECCIVED AS FEES

The City has on occasion received nroperty as a fee from the flood
Control and Parks fee Ordinance. These transactions are not recorded in
the accounting records of the Lity but are recorded in the minutes of the
City. I reviewed one of these transactions and found it to be in good
order. [ did not, however, attempt to follow the transactions past the
entry in the minutes. 1 should be able to follow these transactions into
recorced decds and perform procedurcs similar to those provided above.

COMPLTANCE WITH THE UNIFORM MUNICIPAL
FISCAL PROCEOURES ACT FOR UTAH CITIES

The court was somewhat confusing in it's instructions related to my
determination of West Jordan City's compliance with the Uniform Municipal
Fiscal Procedures Act for Utah Cities (the Act). Paragraph 2 of the order
which stated "The master shall report to the court as to whether the documents
are being kept 1n accordance with Utah Fiscal Procedures Act and general
accounting principies” was striken from the work | was instructed to do. However,
Paragraph 3 states that "If the documents are not being kept according to regular!
establiched iaccounting principles in accordance with the Fiscal Procedures Act,

the —ast2- -pal’ :iss estimate the cost of the report had the records teen prepare
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according togenerzlly acizptad aciounting o LeS O3NS Cron Sprlcarce wys-
the Fiscal Procecures AZt'. TRis paragrarn oL res Te noirectly to determing
compliance in these two 2reas. | fee! that tne ict *s more applicable 2 sbs-
situation than jenerally accepted accounting principies, trerefcre, | wil)
present only my opinions related '3 the Act.

First, Section 10-10-29 FUNDS TO 2€ ESTA3BLISHED of the Act states that
"tach City shall maintain, according to its own needs, some or all of the f1°-
funds or ledgers in its system of accounts: Paragraph [3]) A ledger cr grous
of ac:0unts‘:n which to record tne details relatong t2 the sereral Fixed asser
of the municipality.” Jest Jordan City did not maintzin a property ledger
until recently, nowever, within the scope of this syrvey [ could not determire
its accuracy related to prior transactions.

Second, Paragraph 2} of Section 10-10-29 also reguires a City *o mainta:
“Special revenue funds, as required, such as a fund financed by a special-purs
tax being earmarked for a specific purpose™, and paragraph (4) requires "
capital improvement funds to otherwise account for funds allotted annually t:
specific <enstruction or improvement projects derived from sources other that '
proceeds of geoneral obligation bond issues or general long-term debt.”

. Neither of these paragraphs are exactly related to the acccunting probie-
of fload control an< par<s fees, nowever, | think that they both provice gu:l
on the proper method of recording these transactions. First, while these fee:
may not be taxes, ! *hirk they are witnin the theme of paragraph 2, in tha:
they are for a special purpose and earmarked specifically for that purpose.
Secondly, these fees were z31lected for flood control and parks constructich =
improvement projects, therefore, saragrapn (4) <eems t2 apply. The City hss

——————

recorded these trinsalt-ons as .ear-to-year revgnue and expendiiures and ha
e

not given them specia  3:lounting tredtment,
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Witnotme jurZince of paragraphs {2), (4) and (9) of Sections 10-10-29,

I conclute that the fees should have had special accounting treatment. First,
)

| think <he City shculd have prepared a fixed asset ledger that recorded a
description of 211 fived asscts purchased, date of purchase, cost and any other
applicadble information. This ledger should also have inciuded the property
received 3s Flood Conrol and Parks Ordinance Fees. Secondly, ! think that the
Flood Control and Pirks ree receipts should have been recorded directly into a
restricted equity acccunt within the general fund, which would represent earmar:
funds for flood ¢ontrol and parks. As the City determined allowable uses for
these funds, they should have made a transfer from the restricted equity account
to a revenue account. [t appears that the expenditures have been recorded prope
This accounting method would have provided an equity account that reflected any
unused portion of these funds collected. It would not however, require the City
to document the individual subdividers benefit from the expenditures or how his
individual funds were spent. [ cannot find any provision in the Act that requir
accounting records to be maintained so as to document an individual's benefit or

how an 1ndividual's funds were spent.
£OSTS TO COMPLCTE THE CXAMINATION

I can objectively evaluate the time necessary to analyze the receipts from
subdividers and the gencral nature of the total disbursements by the City. I
have %0 use 3 very subj2ctive analysis, however, in determining the time necesse
to aliccate the benefits of all costs to individual subdividers and to determine
any gerera) obligation benefit that | refered to in Step 3 above. For this reas

I must provide the following very broad range of fees to complete this work:



@
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Minsm o, Magmom
Eot matiy fstimates
“ee ee
Analysis of fees received
and the general nature of the
disbursements (Step 1 $ o S 3,700
Step 2 5,200 7,600
Step 3 5,0C0 7.600
Total ¢ 12,400 $ 18,900

FINAL REPORT

If the court should request me to complete this work, | will issue our

final report in accordance with Statement on Auditing Standards No. 35 -

Special Reports Applying Agqreed Upon Procedures to Specified flements,

Accounts or Items of a financial Statement, 1ssued by the Auditing Standards

Executive Committee of the American Institute of Certified Public Accountants.
Because my crocedurcs will not constitute a complete examination in accordance
with gererally accepted auditing standards, I will not express an opinion on
the financial statements of the City. Also, if | was to perform additional
procedures or if [ was to perform an audit in accordance with generally accepted
auditing standards, other matters might come to my attention that [ would report

to the court.

Again, it is a subjective matter of determining how much the above fee
estimates would Se 1f the records had been prepared in accordance with the
accounting methods ! have suggested in my comments related to compliance with
the Unifarm Fiscal Procedures Act for Utah Cities. It would obviously be easier
to find recorded praperty received for fees, and any unused fees cculd easily
be identified in total. These records would not help in the analysis of the

individual subdividers benefit from expenditures or in determining how his



ind v dua. feec were sgent. [t appears reasonable that these records would hav
reduced the fees above oy 10 to 20 percent. [f the city would have kept indivi
records for each subdivider on specifically how his money was spent or how he
benefited from joint expenditures, then the above fees would have been reduced
substantially, but as [ stated above, I cannot find a requirement that such rec
were necessary.

I will be happy to discuss these natters in detail at the courts request.

ohn L. Brough, Partstr
Petersen, Sorensen & Brough
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BANBERRY DEV. CORP.

SOUTH JORDAN CITY  Uwah 8§99

Cite ax. Utah, 631 P.2d 399

of murket value in
his wase. Even 1f 1t ve conceded that the
plamff’s out-of-court statement as to the
value of the well 15 sufficient to establish
ite value of the well, the testimony falls far
short of providing a reasonable basis for
determining market value of the whole par-
cel without a working well. Surely in this
case such evidence would not have been
hard to come by. The point cannot be
avoided by the general principle that some
uncertainty in evidence of damage is to be
expected. That principie has especial appli-
cation in cases dealing with lost profits
because of lost sales, see Winsness v. M. J.
Conoco Distributors, Ine, Utah, 593 P.2d
1303 (1979); loss of good will; losses occa-
sioned by inability to reduce unit costs; etc.
These types of losses inevitably are bur-
dened with considerable uncertainty be-
cause of the nature of the factors which
must be considered. Market value, as a
measure of damages, may give rise to con-
flicting testimony, but the basic factors to
be considered are not so difficult to evalu-
ate. In any event, there must be some
evidence of market value, and there is none.

view

HOWE, J., concurs in the dissenting opin-
ion of STEWART, J.

w
o § nEYHUNGERSTSTEN
T

BANBERRY DEVELOPMENT CORPO-
RATION, McKean Construction Compa-
ny, Midwest Realty and Finance, Inc, a
Utah corporatinn. Plaintiffs and Re-

~mondents,

Y.
SOUTH JORDAN CITY, a municipal cor-
poration, Defendant and Appellant

No. 16872.
Supreme Court of Utah.
June 3, 1981.

Subdividers brought suit against city to
challenge the validity of water connection
and park improvement fees imposed 23 a
condition to connection to the city water
marn and as a condition to final approval of
the subdividers’ plat. The Third District
Court, Salt Lake County, Dean E. Conder,

J.. sustained validity of the park improve-
ment fee, and granted city’s motion to dis-
miss a5 to 1t and held the advance collection
of warer connection fee contrary to statuto-
ry law and granted subdividers’ motion for
summary judgment and both sides appeal-
ed. The Supreme Court, Oaks, J., held that
advance collection of water connection fee
from subdivider and a park improvement
fee designed to raise funds to enlarge and
improve sewer and water systems and rec-
reational opportunities would be valid pro-
vided they were reasonable.

Reversed and remanded.

Howe, J., filed separate opinion concur-
ring in part and dissenting in part in which
Maughan, C. J,, joined.

1. Waters and Water Courses @=203(6)

Advance collection of water. connection
fee from subdivider and a park improve-
ment fee designed to raise funds to enlarge
and improve sewer and water systems and
recreational opportunities would be vaiid
provided they were reasonable,

2. Municipal Corporations e=712
Waters and Water Courses +=203(6)

To comply with standard of reasonable-
ness, a municipal fee related to services like
water and sewer must not require newly
developed properties to bear more than
their equitable share of the capital costs in
relation to benefits conferred.

3. Municipul Corporativne c=458

To deiermine 2guiabie share of the
capital costs to be borne by newly devel-
oped properties, 2 municipality should de-
termine the relative burdens previously
borne and yet to be borne by those proper-
ties in comparison with the other properties
in the municipality as a whole and impor-
tant factors to consider inciude: (1) the cost
of existing capital facilities; (2) manner of
financing existing capital facilities; (3) rei-
ative extent to which newly developed
properties and other properties in munici-
pality have already contributed to cost of
existing capital facilities; (4) relative ex-
tent to which newly developed properties

APPENDIX "E"
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and other propert:izs in muniapality wiil
contribute o cost oi zusting capital faciii-
ties in the future. 3. c<xtent to which mu-
nicipality is requiring new developers or

have been provided by municipality and fi-
nanced through general taxation or other
means; (6) extraordinary costs in servicing
newly developed properties; and (7) time-
price differential inherent in fair compari-
sons of amounts paid at different times.

4. Municipal Corporations =438

In determining reasonableness of a fee
for municipal services, courts must concede
municipalities the flexibility necessary to
deal realistically with questions not suscep-
tible of exact measurement and precise
mathemnatical equality is neither feasible
nor constitutionally vital.

5. Municipal Corporations $=167

Municipal officials must have legal
power to deal creatively with extraordinary
or unforeseen circumstances in provision of
municipal services.

6. Municipal Corporations ¢=122(2)

A municipality’s exercise of its legisla-
tive powers is entitled to a presumption of
constitutionality.

7. Water and Water Courses s=203(12)
Zoning and Planning =685

As the information that must be used to
assure that sudivision fees are within the
standard of reasonableness is most accessible
to the municipality, tha$ body should disclose
the basis of its calculations to whoever
challenges the reasonableness of its subdivi-
sion or water hookup fees.

8. ater and Warer Courses &==20.(12)
Zoning and Planning =085

Once the municipality has disclosed the
basis of its calculations for its subdivision or
water hookup fees to those who challenge
the reasonableness of the fees, the burden of
showing failure to comply with constitution-
al standard of reasonableness is on the
challengers.

9. Municipal Corporatiens =458

Park improvement fees should be fixed
30 as to be equitable in light of relative
benefits conferred on, as well as refative

831 PACIFIC REPORTER, 1d SERIES

UL s Umeiousiy Dortee -t
Lorn- newly ever o e
VILh the olher |
1s a4 whole apg oo ool ot
exeeed wonount sufficlen

“onefits and burien:
veioped nd other propertics

relevant

for

Michael J. Mazuran, 3alt Lu.e ity
defendant and appellant

John H. McDonaid, Craig 3
Lake City, for plaintiffs and ricpondents.

Cook, Sait

QAKS, Justice:

This is a suit by three subdividers ugainst
a city to challenge the validity of water
connection and park improvement fees im-
posed as a condition to connection to the
city water main and as a condition to f{inal
approval of the subdividers' plat. At issue
in this appeal are the legality of any such
fees, and, If they are legal, the criteria for
judging their reasonableness.

The procedure for charging the park im-
provement fee does not appear in the ree-
ord. City Ordinance 13-1~5, which the sub-
dividers concede was tawfully enacted and
constitutional, requires a subdivider who
desires to connect to the city water system
to enter into an agreement “specifying the
terms and conditions under which the water
extensions and connection shall be made
and the payment that shall be required.”
Paragraph 10 of the agreement form adopt-
ed by the city and required of all subdivid-
ers before plat approval obligates the subdi-
viders to pay the entire cost of all water
lisie
including extensiuns {rom existing water

reqrared Ty osettve The Cithaes oo

mains and all connecting lines within the
subdivision. [t also prevides that “the City
shall charge the Applicant a cunnection fee
in the amount of $. for each individu-
al dwelling unit to be served within the
subdivision, which sum shail be payable in
full to the City before the subdivision svs-
temn is connected to any existing City water

mains.” The required connection foe was
3800 for a Y-inch line and 31,000 for a
1-inch line
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g that the colleetion ¢ the waror
weoion fees in advance from the e
snstituted an unlawful tax and un
uncenst.tutional taking of property without
due process, the subdividers sought injunc-
uve relief. They challenged the aity's park
morovement fee nf $235 per lot on the
same basis. They also attacked both fees as
disenminatory.

On motions in advance of trmal, the dis-
trict court (1) sustained the validity of the
park mprovement fee and granted the
aity’s motion to dismiss as to it, and (2) held
the advance collection of the water connec-
tion fee contrary to statutory law, granted
the subdividers’ motion for summary judg-
ment, and permanently enjoined the city
from its enforcement Both the city and
the subdividers have appealed.

L
THE VALIDITY OF WATER
CONNECTION AND PARK
IMPROVEMENT FEES

[1) The district court ruled that the ad-
vance collection of the water connection fee
was rendered illegal by the combined effect
of U.C.A., 1953, § 10-8-38 and § 17-6-22.
Section 10-8-38 empowers the city, for the
purpose of defraying costs of construction
or operation of a sewer system, to require
mandatory hookup and payment of charges
when a sewer is available and within 300
feet of any property containing a building
used for human occupancy. Section 17-6—
22 provides that a municipal corporation
which contracts with an improvement dis-
trict for sewage services shall have authori-
Y 10 make serviee charges to parties who
connect W3 sewer system. If the munici-
pality also operates a waterworks system,
the section provides that these charges
“may be combined with the charge made
for water furnished by the water system
and may be coilected and the collection
thereof secured in the same manner as that
specified in Section 10-8-38, Utah Code An-
notated 1953."

Because § 10-8-38 does not authonze the
churging of a sewer connection fee in the
fase of vacant lots, and because § 17-6-22
provides that the aity may collect water

v. SOUTH JORDAN CITY
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fees 1n the surne manner as § 10-8-38 au-
thorizes for the corlection of sewer fees, the
combination of rhese two statutes is urged
to forbid cities from collecting water fees in
carcumstances not authorized for sewer
fees. This does not follow. Section 17-—6~
22 1s permissive, not mandatory. [t poses
no statutory prohibition against the collec-
tion of a water connection fee from a subdi-
vider for each lot in a subdivision at the
time the subdivision is hooked up to the city
water system.

The validity of a sewer connection fee to
raise money to enlarge and improve a sewer
system was sustained by this Court in
Home Builders Ass’n v. Provo City, 28 Utah
2d 402, 503 P.2d 451 (1972), discussed here-
after. In a decision issued after the trial
court acted in this case, we sustained a
municipality’s power to withhold the privi-
lege of city water service until a landowner
had paid a valid municipal sewer connection
fee. Rupp v. Grantsville City, Utah, 610
P2d 338 (1980). In two other decisions
issued after the trial court acted in this
case, we sustained a municipality’s require-
ment that subdividers dedicate a portion of
subdivision land for recreational purposes
(or pay cash in lieu) as a condition of final
approval of their plat. Call v. City of West
Jordan, Utah, 606 P2d 217 (1979). On
rehearing in this same case, we held that
the reasonableness of the dedication or cash
requirement in a particular case was a ques-
tion of fact that must be resolved at tral.
Call v. City of West Jordan, Utah, 614 P.2d
1257 (19%0)

These four decisivns nhave resolved the
legality of water connection and park im-
provement fees designed to raise funds to
enlarge and improve sewer and water sys-
tems and recreational opportunities, as weil
as the legality of conditioning water hook-
ups or plat approval on their collection.
However, these decisions leave open the
question of the reasonableness of any indi-

“vidual fee charged or land dedication re-
quired. This question of reasonableness
must be resolved on the facts in each partic-
ular case. We therefore reverse both judg-
ments and remand the entire case for trial
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on the reasonableness i the fees the
has imposed in this case.

Because this case s being remanded lor
trial, it is appropriate for this Court to
elaborate on the constitutional standards of
reasonableness that should govern the va-
lidity of subdivision charges such as these.

1L
THE REASONABLENESS OF SUBDIVL-
SION FEES IN GENERAL

Like so many other municipalities in this
state, the City of South Jordan confronts
the problems of providing a fast-growing
city with adequate services for water, sew-
er, recreation, and other common needs. In
1978, the city had to deal with the develop-
ment of about 600 lots (including the 400 in
subdividers’ development), up from about
65 in prior years. Such growth puts a
severe strain on the financial and personnel
resources of a smail municipality, and if not
properly managed could well overburden
common facilities like water and sewer to
the point where their service would deterio-
rate severely for the existing occupants and
be inadequate for the new ones. An appro-
priate way to provide adequately for such
services is by advance planning and financ-
ing.

The conventional means of financing mu-
nicipal facilities are tax revenues, special
assessments, and bonding. In addition, in
recent years many local governmental units
in this country have employed subdivision
plat controls to require fees, such as the
water and park fees involved in this case,
that force developers to contribute to the
centralized capital costs of municipal serv-
the cormededly valid

wes inaddita to

foenhized costs wpplicable sol2iy ro taer -
velopment. The courts of this state and
others have approved the legality of such
fees, but are still struggling to define the
limits of reasonableness that must be im-
posed upon their amount.! Without legal
limits—imposed by statute or constitution—
subdivision charges could easily be used to
avoid statutory requirements for bonding
1. J. Johnson, “Constitutionality of Subdivision

Conuol Exactions. The Quest for a Rauonale,”

52 Cormell L.Q. 871 (1967), Heyman & Gilhnol,

“The Constitutuonahty of Imposing Increased

Community Costs on New Suburban Residents

#31 PACIFIC REPOR

i~ RIS

mun: noraeents, statutor
LI TL IR ©onand legw
restrictioe 7 nary oning

The or.orrue that the RIS
part e~ orococesd the aty's osts an
respec’ .o hese maiters and that tre wxeess
would e eed inothe oity's general op-rat-
ting funa The ity maintains in its beef in

this Court that the water comnection fcos
would be used to enlarge water lines and
storag= and pui‘npmg faciiiues,
park improvement fees would be used o
enlarg= und develop city parks. The parties
differ on whether such an intent was .e-
cured vy enforceable restriction, such us
deposit w a separate fund. These conten-
tions, all relevant to reasonableness,
matters for consideration at trial.

and the

are

The subdividers also argue that the water
connection fee cannot be imposed on the
developer, but must be deferred for imposi-
tion on the lot owner or homeowner at the
time of hookup. We find this argument
unpersuasive. This is not a case where the
party burdened with the exaction will de-
rive no benefit from it.2 When the subdivi-
sion is connected to the city's water and
sewer systems, the city must be prepared to
perform its services on demand, and from
that fact the subdividers derive immediate
benefit. The provision of standby capacity
to a subdivision requires the commitment of
substantial capital. The city does not have
to wait until someone turns on a tap or
flushes a toilet before it requires participa-
tion in the cost of providing its services.
Subject to the requirements of reasonable-
ness discussed below, a hookun fee that

el s 1 e helivoge

P
nnign RN
ment of soinie purliun 0 Lae cointnun cupital
costs attributable to committing service to
the lots in the subdivision 1s valid. The

same is true of the park improvement fee.

The proceedings on remand in this case
will be governed by two leading decisions of
this Court, one deahng with a municipal
service that employs an expensive central

Through Subdivision Exactions,” 73 Tale LJ
1119 (1964)

Grasnpoen

2. Cuv and County ~f Deaver v
140 Colo U2, 244 P2 /7R 130
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‘ieility like water or sewer, and the sther
A:th a mumeipal service that =mploys dis-
persed  resources like recreational land.
Though the standards of reasonableness in
these “wo circumnstances are essentially the
same, their application i3 somewhat differ-
ent. The two different types of charges
will therefore be discussed separately

108
REASONABLENESS OF WATER
CONNECTION FEE
[2] Home Builders Ass'n v. Provo City,
28 Utah 2d 402, 503 P2d 451 (1972), sus-
tained the validity of a sewer connection
fee (in addition to the monthly sewer
charge) for each living unit of newly con-
structed buildings connected to an existing
sewer system. The fee was imposed in
order to improve and enlarge the sewer
system. It was not a revenue measure or
an assessment, the court found, but “a rea-
sonable charge for the use thereof,” as au-
thorized by U.C.A., 1953, § 10-8-38. Sig-
nificantly, the $100-per-lot charge was de-
rived by dividing the total number of sewer
connections in the municipality into the net
value of the sewer system, and the funds
obtained were to be restricted to the en-
largement, improvement, and operation of
the sewer system and to the retirement of
indebtedness incurred in its construction.

In approving the sewer connection fee in
Home Builders, this Court relied on Airwick
Industries, Ine. v. Carfstadt Sewerage Au-
thepy DTN, Y ASE A3 QT
Tiu. cuse approted a connection fee ai-
rangement by which the capital and inter-
est costs of a new central sewage system,
although met initially by the actual users,
would ultimately be borne by all properties
benefited, including lands that were unim-
proved when the central expenditures were
onginally made. The municipality did this
hy including as part of its connection fee
what our Court characterized as “a sum of
money which would represent a fair contri-
bution by the connecting party toward the
expense theretofore met by others.”?

3. Home Buiders Ass'n v Provo City, 28 Utah
2d at 405, 303 P 2d at 453.

The Home i fers case establisned the
principle upon which the reasonableness of
the water connection fee in this case should
be judged. The “fair contribution” of the
connecting party snhould not exceed “the
expense thereof met by others.” Or, as the
New Jersey Supreme Court held in a subse-
quent case, the rules governing the alloca-
tion of improvement costs between city and
developer

would ideally have been such as to insure,

to the greatest extent practicable, that

the cost of extending a municipal water
facility would fall equitably upon those
who are similarly situated and in a just
proportion to benefits conferred. They
should be sufficiently flexible to permit
consideration to be given to the facts and
circumstances of each particular case
Deerfieid Estates, Inc v. Township of E.
Brunswick, 60 N.J. 115, 286 A.2d 498, 505
(1972). Therefore, where the fee charged a
new subdivision or a new property hookup
exceeds the direct costs incident thereto (as
a means of sharing the costs of common
facilities), the excess must survive measure
against the standard that the total costs
“fall equitably upon those who are similarly
situated and in a just proportion to benefits
conferred.” Stated otherwise, to comply
with the standard of reasonableness, a mu-
nicipal fee related to services like water and
sewer must not require newly developed
properties to bear more than their equitable
share of the capital costs in relation to
beneiits 7 eered

(3j To determine the equitabie share of
the capital costs to be borne by newly de-
veloped properties, a municipality should
determine the relative burdens previously
borne and yet to be borne by those proper-
ties in comparison with the other properties
in the municipality as a whole; the fee in
question should not exceed the amount suf-
ficient to equalize the relative burdens of
newly developed and other properties.

Among the most important factors the
municipality should consider in determining
the relative burden already borne and yet
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to be borne by newly developed properties
and other properties are the foilowing, sug-
gested by the well-reasoned authorities cit-
ed below: (1) the cost of existing capital
facilities; (2) the manner of {inancing exist-
ing capital facilities (such as user charges,
special assessments, bonded indebtedness,
general taxes, or federal grants); (3) the
relative extent to which the newly devel-
oped properties and the other properties in
the municipality have already contrbuted
to the cost of existing capital facilities (by
such means as user charges, special assess-
ments, or payment from the proceeds of
general taxes); (4) the relative extent to
which the newly developed properties and
the other properties in the municipality will
contribute to the cost of existing capital
facilities in the future: (5) the extent to
which the newly developed properties are
entitled to a credit because the municipality
is requiring their developers or owners {by
contractual arrangement or otherwise) to
provide common facilities (inside or outside
the proposed development) that have been
provided by the municipality and financed
through general taxation or other means
(apart from user chargesd) in other parts of
the municipality: (6) extraordinary costs, if
any, in servicing the newly developed prop-
erties; and (7) the time-price differential
inherent in fair comparisons of amounts
paid at different times. Home Builders v.
Provo City, supra; Rose v. Plymouth Town,
110 Utah 358, 173 P2d 285 (1946); Airwick
Industries, Inc. v. Caristadt Sewerage Au-
thority, supra; Deerfield Estates, Inc. v.
Township of E. Brunswick, supra;, West
Park Ave., Inc. v. Towveship of Crean, 'S
N.J. 122, 229 Acu 1 (1960); Rutan Lstates,
Inc. v. Town of Belleviile, 56 N.J.Super. 330,
152 A.2d 853 (App.Div.1959); Zehman Con-
struction Co. v. City of Eastlake, 92 Chio
Law Abst. 364, 195 N.E2d 361 (Ct.App.
1962); Strahan v. City of Aurora, 38 Ohio
Mise. 37, 311 N.E.2d 876 (Ct.Com.Pleas,
1973), R. Ellickson, “Suburban Growth
Controls: An Economic and Legal Analy-
sis,” 86 Yale L.J. 385, 467-89 (1977); F.
Michelman & T. Sandalow, Government in
Urban Areas, 533-36 (1970).

[4.5) In adjudicating the validity of any
individual application of this standard of

631 PACIFIC REPORTER. 2d SEPIF 2

reasonablenes - L5 muat cone

municipalitics o Te Bty necessars
Jeal realistica, Pornesions N0t sUscr:-

tible of exact ~»

¢rent. Precise matn-
ematical equauty ° 3 noither feasible nor
constitutionally vitar.”  drrwick Industmes,
Ine v. Caristad: Sewerage Authority. su-
pra, 270 A.2d st 26. Simiariy, municipas
officials must also have the legal power to
deal creativel, with extraordinary or un-
foreseen circumstances :n the provision of
municipal services Rose v. Plymouth
Town, 110 Utah 358, 173 P.2d 285 (1946)
We agree with and adopt the New Jersey
court’s ruling in Deerfield Estates, [nc. «
Township of E. Brunswick, supra, 286 A.2d
at 507-508:
The rule we lay down must be given a
pragmatic application. Complete equali-
ty of treatment may sometimes be iMpos-
sible, especially where a municipality has
followed no set pattern with respect to
past extensions. Nor should a municipal-
ity be denied the right to modify an es-
tablished pattern where altered circum-
stances reasonably so dictate. Equality
of treatment may upon occasion be forced
to give way before some supervening
public interest. But insofar as such
equality can reasonably be achieved this
must be done.

[6~8] The required Nexibility will be im-
plemented by the presumption of constitu-
tionality incident to a municipality’s exer-
cise of its legislative powers. Call v. City of
West Jordan, Utah, 614 P2d 1257, 1258
(1980); Crestview-Holladay Homeowners
Ass's, [ rlogn Flora a0 U T4S
P.2d 1150 (1976}, Dowse v. Sait Lane Ciy
Corp., 123 Utah 107, 255 P24 723 (1953).
Since the information that must be used to
assure that subdivision fees are withn the
standard of reasonableness is most accessi-
ble to the municipality, that bedy should
disclose the basis of its caleulations to who-
ever challenges the reasonableness of its
subdivision or hookup fees. Once that s
done, the burden of showing failure to com-
ply with the constitutional standard of rea-
sonableness in this matter is on the chai-
lengers. Home Busrders Ass'n of tireater
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REASONABLEXESS OF PARK
IMPROVEMENT FEE
{9] In Cail v. City of West Jordan, Utah,
806 P.2d 217 (1979), opinion on rehearing,
614 P2d 1257 (1980), this Court upheld the
validity of a city ordinance that required
subdividers, as a condition of plat approval,
to dedicate certain proposed subdivision
land to the city (or pay cash in lieu) for
flood control and/or park and recreation
facilities. In remanding the case for trial
on the constitutionality of the ordinance as
applied (i. e., the requirement that seven
percent of the subdivision land be dedicat-
ed), this Court ruled that “the dedication
should have some reasonable relationship to
the need created by the subdivision.” Id at
1258. The Court quoted the following from
Home Builders Ass'n of Greater Kansas
City v. City of Kansas City, Mo., 555 S.W.2d
832, 835 (1977):
(T}f the burden cast upon the subdivider
8 reasonably attributable to his activity,
then the requirement [of dedication or
fees in lieu thereof] is permissible; if not,
it is forbidden and amounts to a confisca-
Hon of private property in contravention
of the constitutional prohibitions rather
than a reasonable regulation under the
police power*
Reasonableness obviously holds the munici-
pahty to a higher standard of rationality
“he reguirement thai its actions not be

JA’L)AH_Ar:y or LdpﬂClUu.)A

Under the reasonableness test in Call v.
City of West Jordan, supra, the benefits
dertved from the exaction need not accrue
solely to the subdivision (614 P.2d at 1259);
flood control and recreation are needs that
cannot be treated in isolation from the rest
of the municipality. At the same time, the
henefits derived from the exaction must be
of "dermonstrable benefit” to the subdivi-
son (Id. at 1259). .

As with water connection fees, the
amount of such exactions or fees should be
such that the burden of providing these

3. Call v (i of West Jordan, 614 P 2d at 1259

municipai  .crvices “falls equitably upon
those who are similarly situated and in a
just proportion to benefits conferred.”
Deerfield Estates, Inc. v. Township of E.
Brunswick, 50 N.J. 115 286 A.2d 498, 505
(1971). The measurement of “benefits con-
ferred” may have a more significant impact
on the reasonableness of park fees than on
water connection fees. The central facili-
ties that support water and sewer service
would generally confer the same benefits in
every part of the municipality, but the ben-
efits conferred by recreational, flood con-
trol, or other dispersed resources may be
measurably different in different parts of
the municipality. Park improvement fees
should therefore be fixed so as to be equita-
ble in light of the relative benefits con-
ferred on, as well as the relative burdens
previously borne and yet to be borne by the
newly developed properties in comparison
with the other properties in the municipali-
ty as a whole. The fees in question should
not exceed the amount sufficient to equal-
ize the relative benefits and burdens of
newly developed and other properties.

The factors to be considered in the deter-
mination of relative burden are similar to
the factors discussed in Part II] in connec-
tion with water connection fees. The flexi-
bility to be tolerated within the presump-
tion of regularity and the disclosure of the
basis of calculation specified in Part III is
also applicable to this type of subdivision
charge.

The judzments of the trial court are re-
versed in the appeal and the cross-appeal,
and the cause is remanded for proceedings
consistent with this opinion. No costs
awarded.

HALL and STEWART, JJ., concur.

HOWE, Justice {concurring and dissent-
ing):

[ concur that the defendant city may
lawfully require water connection fees to be
paid at the time the main line running
through the subdivision is connected to the
city system and water is brought to the
edge of each lot. [ arrive at this conclusion
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in view of the cuthanty invested in cities
and towns to “consiruct, mamtain and oper-
ate waterworks,” ¥ 10-3-14 U.C.A.1953; to
“fix the rates to te paid for the water use,”
§ 10-8-22; and to “enact ordinances, rules
and regulations for the management and
conduct of the "vaterworks system owned or
controlled by it,” § 10-7-14. It is not un-
reasonable to require payment of the con-
nection fee when the water is turned into
the main line coursing through the subdivi-
sion because at that time the defendant city
is obligated to furnish water to each and
every lot as requested. In order to prepare
to do this, the defendant city had to make
capital expenditures to enlarge its capacity
s0 that it could meet the new demands to be
imposed upon it. [ concur that § 10-8-38 is
not a prohibition against advance collection.

1 also concur with the criteria of reasona-
bleness contained in Parts III and IV of the
majority opinion.

1 dissent, however, from the holding in
the majority opinion that the city may law-
fully impose park improvement fees. I con-
cur with the reasoning of Justice Wilkins in
his dissenting opinion in Call v. City of
West Jordan, Utah, 606 P.2d 217 (1979).
The imposition of the park improvement
fees is even more offensive in this case
since the city conditioned the furnishing of
water service to the subdivision upon their
pzyment. To me the two subjects are en-
tirely separate and ! believe it to be an
abuse of the city’s authority to own and
operate a waterworks system (a proprietary
operation) to use the furnishing of water as
leverage to collect fues for other unrelated
purposes  Sectivn 10-8-348 au hunzes alies
and towns to discontinue water service to
premises where the sewer service charges
have not been paid, but [ find no authoriza-
tion to also deny service until park improve-
ment fees have been paid.

MAUGHAN, C. J., concurs in the opinion
of HOWE, J.
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Betr Harper CULBERTSON. Fxeo oriy
ot «wne Estate of Josce K. Culber .-
and as an individual, Plaintiff

vt

spondent,

v

CONTINENTAL ASSURANCE COMPA-
NY. a Tennessee corporation, Chicazo
Bridge and Iron Company Profit-Shar-
ing Plan Trust, an lllinois Trust, Beth
Rowley Culbertson Conrad. an individu-
al, Loretta Culbertson, an individual,
Ricpard Culbertson, an individual,
Chrystella Culbertson, an individual, and
Elizabeth Cuibertson, an individual, De-
fendants and Appellants.

No. 17148.
Supreme Court of Utah.

June 4, 1981,

Decedent’s second wife brought action
as executrix to have proceeds of a profit-
sharing plan and certain insurance policies
awarded to decedent’s estate rather than to
decedent’s first wife as his designated bene-
ficiary. The Third Distnet Court, Sait
Lake County, Bryant H. Croft, J., awarded
plaintiff proceeds of profit-sharing plan and
defendant proceeds of insurance policies,
and defendant appealed and plaintiff cross
appealed. The Supreme Court, Maughan,
C. J., held that: (1) defendant was ensitiod

o3 ArUsiene s Lt wite et

it-shamng plan, interest o wnich vested n
her on decedent’'s death, where decedent
neither changed designated beneficiary not
as moving party in divorce action sought
explicit relinquishment of defendant’s ex-
pectancy, and there were no brozd, compre-
hensive provisions in decree of Jivorce
which could reasonably be construed as a
relinquishment or waiver »f any or all ex-
pectancies, and (2) wnere decree of divorce
between defendant and decedent as her
first husband did not b iy
terminate defendant’s

1S EFmMS eapre

slatss as a benets




612 PACIFIC REPORTER. d SERIES

aore. 0 e g pwn
Lowire statement fits

Ceposes of the defendant’s second point

"ases,

a2 ke T

i

v« agnificant that there 1s no indica-
won cnat the proszeutor made any at-
empt w0 use that fuct ‘o cast any infer-
ence f guilt on the defendant, nor to
persuadde the jury to do so.

(4.5] As a matter of protecting the pub-
lic interest, a prosecutor would ignore his
Juty if he did not take issue with a remark
he did not solicit, that professes innocence.
It was the prosecution’s duty to clear up
discrepancies manufactured by the defend-
ant, so as to give the jury full opportunity
for deliberation without speculation.

The jury and verdict are affirmed.

STEWART, J., dissents.
DURHAM, J., does not participate hercin.
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Timothy Ross LAFFERTY, Plaintiff
and Respondent,

V.

PAYSON CITY, a municipal corporation,
Defendant and Appellant.
Timnthy Ross LAFFERTY, Plaintiff
and Appeliant,

A\

PAYSON CITY, a municipal corporation,
Defendant and Respondent.

Nos. 17534, 17536.
Supreme Court of Utah.
Feb. 17, 1982
City resident brought suit for -leclara-
tion that municipal impact and connection

fees with respect to newly developed prop-
erlies were taxes that were illegal and dis-

9 Utah 509 P 2d 1326 01980

crimingtory ander State and Federui Cone
stitutinns. for imjunction against taeir 2n-
force vt and fur restitution of fews he
had paid. The Fourth Distriet Court, Utah

Coun: George E Ballif, J., entered judg-
ment :n favor of resident, as to impact ‘ee
and caity appealed, resident's motion for
summary judgment as to illegality of con-
nection fees was decided and resident ap-
pealed. The Supreme Court, Oaks, J., held
that: (1) building permit “impact fee" of
31,000 per family dwelling, deposited in
city’s general revenues, which ordinance
stated was necessary because of emergency
situation created by property development
within city limits, i.e., city needed additional
revenue to offset costs of necessary inercas-
es in municipal services, was illegal tax, and
(2) measure employed in calcuiating in-
creases in connection fees for water and
sewer services, i.e., expert evidence on unit
cost of water and sewer services based on
1979 cost of constructing expansion facili-
ties needed in such areas, and measure em-
ployed in caleulating increases in connection
fees for newly developed properties with
respect to electrical services, i.e., expert evi-
dence on unit cost of electrical services
based on replacement cost in 1379 of munic-
ipality’s existing electrical system, did not
achieve equitable allocation to newly devel-
oped properties of capital costs in relation
to benefits conferred.
Affirmed in part;
manded in part.

vacated and re-

1. Municipal Corporations =625

Reasonablz charge for a specific service
15 permisaible wo buthding peruut {ve whern-
as general fee that amounts to revenue
measure is not.

2. Municipal Corporations ¢<=601.3
Building permit “impact fee” of $1,000
per family dwelling, deposited in city's gen-
eral revenues, which ordinance stated was
necessary because of emergencey situation
created by property development within
city limits, i.e., city needed additional reve-
nue to offset costs of necessary increases in
municipal services, was illegal tax.

APPENDTY "B
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3. Municipal Corporatinns = 536(1)
Validity of fee impose! to augment
general revenues is determined by its legal
status at time it is exacted, without regard
to how funds are later allocated or spent.

4. Judgment =186

Denial of motion for summary judg-
ment on atleged facial invalidity of various
connection fees and putting city resident to
trial on reasonableness of such fees was
correct procedure.

5. Municipal Corporations <458

Factors to be considered in determining
relative burden already borne and yet to be
borne by newly developed properties and
other properties to assure that municipal
fees pertaining to newly developed proper-
ties do not require them to bear more than
their equitable share of capital costs in rela-
tion to benefits conferred are cost of exist-
ing capital facilities, means by which such
facilities have been financed, extent to
which properties being charged new fees
have already contributed to cost of existing
facilities, extent to which they will contrib-
ute to cost of existing capital facilities in
future, extent to which they should he cred-
ited for providing common facilities that
municipality has provided without charge to
other properties in its service area, extraor-
dinary costs, if any, in serving new proper-
ty, and time-price differential inherent in
fair comparisons of amounts patd at differ-
ent times.

6. Municipal Corporations =712
Waeers and Watee Courses =103(n)
Municipanty has burden of disciusing
basis of its calculations to whoever chai-
lenges reasonableness of connection fees,
and its allocations need not achieve precise
mathematical equality.

7. Municipal Corporations =712
Waters and Water Courses <=203(6)
Measure employed in caleulating in-
creases in connection fees for water and
sewer services for newly developed proper-
ties ie., expert evidence on unmit cost of
water and sewer services based on 1972 cost
of constructing cxpansion facilities needed

i ucn areas, oid onot achiend JEST

allocal o of capilal costs i relatom *o L on-

efils vunicrrea whnere (b fixed entie o 2t

new “iciities on newly Jdeveloped

propert es
without assurance that such costs were wg-
uitable 1n relation to benefits conferred and
In comparison with costs imposed .n itner
property owners in municipality

8. Electricity =11.2(3)

Meusure employed in caleulating in-
creases in connection fees for newly devei-
oped properties with respect to electrical
services, i.e., expert evidence on unit cost of
electrical services based on replacement cost
in 1979 of municipality’s existing electnical
system, was incomplete without inquiry into
factors such as how existing sysiem was
financed, and thus did not achieve equitable
allocation to newly developed properties of
capital costs in relation to benefits con-
ferred.

Dave McMullin, Payson, for defendant
and appellant.

Ray M. Harding, American Fork, for
plaintiff and respondent.

QAKS, Justice:

This appeal concerns the legality of two
fees a municipality imposed on the con-
struction of new homes.

In 1977, Payson City enacted an ordi-
nance requiring the payment of an “impact
fee” of $1,000 per family dwelling prior to
the issuance of any building permit, he
ordinance staicd TNl T Tew Wi neeois
because of an emergency situation created
by property development within the city
limits; the City needed additional revenue
to offset the costs of the necessary increas-
es in municipal services. This fee was in
addition to all other municipal fees.

In 1979, the City enacted other ordi-
nances increasing the fees the City charged
for connecting residences to various aty
services. The revised amounts included
$1.000 for sewer: 3430 for water (%i-inch
hookup); 3250 for electnaity 1100 amp =cr-
Plaintiff Latferty, 1 oty

vice) resnient
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cho apparentolesired Lo construct a sin-
Swelong, the 1mpact Iwe
and the wonnecuinn fees under protest ara
then brought thix >uit for a declaration thot
these fees were taxes that were illegal ind
discriminatory under the state and federal
Constitutions, for an injunction against
their enforcement, and for restitution of
the $2,725 he had paid.

gle famiy paid

1. THE IMPACT FEE
As to the impact fee, the district court
granted plaintiff’s motion for summary
Jjudgment, holding that the fee was discrim-
inatory in its.imposition on new homeown-
ers and not on existing ones, and illegal as a
tax not authorized by law. In No. 17534,

the City appeals from that decree.

The district court relied on Weber Basin
Home Builders Association v. Roy City, 26
Utah 2d 215, 487 P.24 866 (1971}, where this
Court invalidated an increase in a building
permit fee on the basis that it was an illegal
tax. The opinion notes that the purpose of
the increase was to obtain additional money
for the City's general fund, into which the
proceeds were deposited. As in this case,
the defendant city contended that the addi-
tional funds were needed to finance im-
provements in the city’'s water and sewer
systems necessitated by new home construe-
tion.

[1-3] Subsequent decisions have ap-
provéd connection fees or subdivision fees,
subject to the reasonableness limitations
discussed hereafter. Banberry Develop-
ment Corp. v. South Jordan Citv, Utah, 631
PUb S0 081, Call v ity of Wost Lo
dan, Utah, oU6 P2d 217 (1979); Home
Builders Association of Greater Salt Lake v.
Provo City, 28 Utah 2d 402, 503 P.2d 451
{1972). But in each of these cases, the fees
were imposed to finance a specific munici-
pal service or capital expenditure. The

L. 1t appears from the City's answers to inter-
rogatories and requests for admissions that the
City has collected $98,000 by its impact fee.
which sum the City has allocated for capital
improvements in the following aceas electri-
cal. 209, sewage treatment plant expansion,
60%,. ind water, 209, But these allocations
fivme now expended and some not) do not

‘Wover Basin Home Bu''>rs case was dis-
nimguished on the basiy that a reasonable
~harge for a specific »er
vhereas a general fee thut amounts to a
revenue measure s not  Home Builders
Association of Greater ~:it Lake, 28 Utah
2d at 404, 503 P.2d at 432 We reaffirm
that distinction, and agree with the district
court’s conclusion that the impact fee de-
posited in the City's general revenues in
this case is an illegal tax.! Weber Basin
Home Builders Association v. Roy City, su-
pra The partial summary judgment the
City has challenged by its appeal in No.
17534 is therefore affirmed.

i permissible,

II. CONNECTION FEES

{4] The district court denied plaintiff’s
motion for summary judgment on the al-
leged facial invalidity of the various connec-
tion fees, and put plaintiff to trial on the
reasonableness of those fees. That was the
correct procedure. Banberry Development
Corp. v. South Jordan City, supra; Home
Builders Association of Greater Sait Lake v.
Provo City, supra.

Al the conclusion of trial, the court made
findings on the per-unit cost of the three
services. In each case, the per-unit costs
were substantially in excess of the amount
of the connection fees. The court therefore
concluded that the connection fees were
valid because they were “reasonable and
represent the cost of creating, maintaining
and using the aforesaid utilities.” In No.
17536, plaintiff appeals from that decree.

rict court’s de-

Six months after the
creg, Las Coutt ssned s cprien v S
berry Development Corp. v. South Jordan
City, supra, which involved water connec-
tion fees and park improvement fees. In
that case, we outlined “the constitutional
standards of reasonableness,” 631 P.2d at
903, that govern the validity of connection

alter our conclusion. The validity of a fee im-
posed to augment general revenues is deter-
muned by s legal status at the ume it is exact-
ed, without regard to how the funds are (ater
allacated or spept.  This is not a case like those
involving coanection fees, where the ordi-
nances imposing the fees designated the catlec-
nons for specitic uses
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fees charged by municipaiities. Plainuff
contends that this decree must be vacated
and the case remanded for reconsideration
in light of Banberry because the district
court’s decision that the three connection
fees were reasonable was based on only
part of the factors this Court subsequently
outlined in Banberry. We agree.

(5] The Banberry opinion identifies sev-
en important factors that should be con-
sidered '“in determining the relative burden
already borne and yet to be borne by newly
developed properties and other properties

. 631 P.2d at 903—4. In brief, those
factors are (1) the cost of existing capital
facilities; (2) the means by which those
facilities have been financed; (3) the extent
to which the properties being charged the
new fees have already contributed to the
cost of the existing facilities; (4) the extent
to which they will contribute to the cost of
existing capital facilities in the future; (5)
the extent to which they should be credited
for providing common facilities that the
municipality has provided without charge to
other properties in its service area; (6) ex-
traordinary costs, if any, in serving the new
property; and (7) the time-price differential
inherent in fair comparisons of amounts
paid at different times. 631 P.2d at 904.

(6] The objective of the complicated
comparison in Banberry is to assure that
municipal fees pertaining to newly devel-
oped properties do not require them to bear
more than their equitable share of the capi-
tal ensts fin comparison with other proper-

v meletion o Leaefis ooderrad T
properly applied, those seven factors should
put the new homeowner on essentiaily the
same basis as the average existing home-
owner with respect to costs borne in the
past and to be borne in the future, in com-
parison with benefits already received and
yet to be received. The municipality has
the burden of disclosing the basis of its
caleulations to whoever challenges the rea-
sonableness of the fees, and its allocations
need not achieve precise mathematical
equality. Banberry, 631 P.2d at 904

[T] The r’s el onothis o
that the ~oroi.-s
based »n b
constructinn in
Thus, the expert evidence on the urit waar
of water and sewer services was his—i on
the 1979 cost of constructing the expansinn
facilities needed in those areas.
ure does not achieve the equitable ailecation
sought \n Banberry, since it fixes the .
cost of new facilities on newly devcioped
properties without assurance that these
costs are equitable in relation to benefits
conferred and in comparison with costs im-
posed on other property owners in the mu-
nicipality. For example, if the costs of
maintenance and repayment of bonded in-
debtedness for construction of the existing
system are being financed by general tax
revenues, service fees, or other payments
collected from the entire municipality—in-
cluding the newly constructed homes—the
new homes will be burdened with all of the
capital costs of expanding the service capac-
ity plus a portion of the costs of the exist-
ing one. In an effort to avoid this kind of
unfairness, the seven factors in Banberry
require a different approach than imposing
all costs of expansion of capacity on the
newly developed properties.

inoconnection S
s of expansion - e

“he service areas n.o..ed

That me s

ntire

(8] The expert evidence on the unit cost
of electrical services was based on the re-
placement cost in 1979 of the municipality’s
existing electrical system. If appropriately
discounted for the age and condition of the
existing system, that measure would satisfy
one of the factors tn Banberry, but would

tho Atk

pleta withont inaur

FOOT T LOTR L L e NN o
was financed. This 15 necessary, for exam-
ple, to assure that a property owner in-
volved in a new home development is not
required to buy into the capital value of
existing municipal services and then pay for
some portion of the same capital value a
second time by future tax payments agiuinst
the bonded indebtedness used to construct
them originally

Since not all of the factors set out in “his
Court's intervening npirina in Banbe

South Jorda

velopment Corp
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noruling on the req-
Lerese L0 hese muniaipal fees, we

o vacate the decree 0

'n case No.o 17536 und
remand Do tner proceedings tincluding
the taking »f widitonal evidence, if ncces-
\ary) consisizat ath Banberry and with
this opinton.

"Ne st

So ordered. Each party to bear own

costs

HALL,C J.and STEWART, HOWE and
DURHAM, JJ., concur.

Y NUMBER SYSTIM

Michael David DOWLAND, Plaintiff
and Appellant,

v,

LYMAN PRODUCTS FOR SHOOTERS, a
corporation, Euroarms, The Leisure
Group, Inc., and ABC corporations 1
through 10, Defendants and Respon-
dents.

No. 17323.
Supreme Court of Utah.

Feb. 23, 1982

Produets liability action was brought
Lanst g efle manutoctacer nyonifle pur
chaser. The Tiurd District Court, Sait Lake
County, Peter F. Leary, J., entered judg-
ment for the manufacturer, and purchaser
appealed. The Supreme Court, Hall, C. J,
held that error, if any, n tral court’s ad-
mission of expert testimony concerning
chemical analysis of gun barrel residue was
not prejudictal where evidence from other
witnesses concerming purchaser’s use of gun
powder of type not recommended for nfle
supported judgment for manufacturer.

Affirmed

Appenl and Error =1051(1)

In products liability actu. - woaing
cxpivning rlles error, if anv n o, urt's
admisalon of expert “esiimeo Lo

=reing

Tnemncal analysis of gun e resnd e wag

not prejudictal whnere = denie trom other
Vilnesses concerning durchaser's use of gun
powder of type not recommended for rifle

supported judgment for munulacturer

M. David Eckersley, Sait [ake City, for
plaintiff and appellant.

Craig S. Cook, Max D. Wheeler. J. Antho-
ny Eyre, Sait Lake City, for defendants and
respondents.

HALL, Chief Justice:

Plainuif brought this action against Ly-
man Products for Shooters, a firearm dis-
tnibuting company, and its parent compary,
The Leisure Group, Inc., on a strict product
liability theory. Following‘a special jury
verdict in favor of defendants, the trial
court rendered a judgment of no cause of
action.  Plaintiff appeals on the ground of
improper admission of cxpert ‘estimony by
the tmai court.

Plaintiff purchased a rifle distributed by
Lyman Products in the summer of 1976 and
fired it approximately 50 to 75 times with-
out incident. On September 15, 1976, as
plaintiff fired the rifle, it exploded in the
area of the breech, injuring his wrist and
hand. Plaintiff claims that the explosion
was caused by a defect in the design of the
rifle which, bv incorporating a “dovetail”
wica wty the boere! rendesed tooton weak
to withstand che pressuce of expludiag gun
powder. Plaintiff testified that he had al-
ways loaded the weapon with black powder,
as recommended by the manufacturer, and
that he had followed proper procedures in
handling and firing it.

Defendants claim that plaintiff's rifle
was designed safely and that it could not
have exploded under the pressure created
by black powder. Defendants introduced
evidence to show that plaintiff had actually
loaded the rifle with smokeless powder,
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Wayne M. PATTERSON, Plainaff
and Respondent,

v.

ALPINE CITY: a Municipal Corporation,
Defendant and Appellant.

No. 18114.
Supreme Court of Utah.

April 21, 1983.

City appealed {rom summary judgment
rendered by the Fourth District Court,
Utah County, J. Robert Bullock, J., declar-
ing sewer connection fee invalid. The Su-
preme Court, Howe, J., held that: (1) sewer
connection fee assessed by city was not
established as required by law and was,
therefore, invalid where city had not by
resolution or ordinance in writing estab-
lished the sewer connection fee, and (2) if
sewer connection fee was to be used to
-retire bonded indebtedness, ali users in the
system had to be treated equally, and late-
comers could not be subjected to arbitrary
increase whereby fee of $700 in first month
was increased to $1,000 in second month
and $1,500 in third month, which was not
required to cover increased costs, but was
done to induce early purchase of required
540 connections to raise sum required to be
deposited before funding was approved by
appropriate federal agencies.

Affirmed.

1. Municipal Corporations 3=106(1)

Language of statute requiring that all
resolutions of municipal governments shall
be in writing is mandatory. U.C.A.1953,
10-3-506.

2. Municipal Corporations =712

Sewer connection fee assessed by city
was not establisned as required by law and
was, therefore, invaiid where city had not
by resolution or ordinance in writing estab-
lished the sewer connection fee. UCA
1953, 10-3-506, 10-3-717.

3. Municipal Cotporations =712

Municipalities may make a reasonable
charge for the use of a :ewer system in
order that it be s:«li-sustaining, but no
greater charge is 2uthorized. U.C.A.1953,
10-8-38.

4. Municipal Corporations =712

If sewer connection fee was to be used
to retire bonded indebtedness, all users in
the system had to be treated equally, and
latecomers could not be subjected to arbi-
trary increase whereby fee of 3700 in first
month was increased to $1,000-in second
month and $1,500 in third month, which was
not required to cover increased costs, but
was done to induce early purchase of re-
quired 540 connections to raise sum re-
quiredto be deposited before funding was
approved by appropriate federal agencies.
U.C.A.1953, 10-8-38.

John C. Backiund, Provo, for defendant
and appellant.

Ray M. ‘Harding, Pleasant Grove, for
plaintiff and respondent.

HOWE, Justice:

Defendant Alpine City appeals from a
summary judgment in favor of plaintiff
declaring a sewer connection fee invalid.

In 1976 Alpine City joined with American
Fork, Lehi and Pleasant Grove in establish-
ing the T mpanoxos Special Service District
to creale a waste waler ireatmenc {acihity
serving the named cities. In 1977, after
obtaining various loans and grants, Alvine
City had to deposit the sum of $375,000
before funding was approved by the appro-
priate federal agencies. Alpine City esti-
mated that with a projected hookup of 540
sewer connections, the initial price per con-
nection would be 3700

In 1978 Alpire City enacted an ordinance
which provided that a fee for connection to
the city sewer system could be fixed from
time to time by resolution of the city coun-

APPENDIX "G"
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cil. Thereafter, without wntten resclution,
Alpine City established a plan to sell sewer
connection permits for the initial price of
$700. To induce early purchase of the re-
quired number (340) of sewer connections to
raise the $375,000, Alpine advised the public
that the fee would be increased after one
month to $1,000, and after two months to
$1,500. Anyone could purchase the permits
at $700 for subsequent resale to potential
builders or homeowners.

In December of 1979 piaintiff purchased
his sewer connection permit under protest
for the price of $1,500 and brought this
action to have that fee declared void and
unenforceable, and to permanently enjoin
Alpine City from assessing the fee. On
motion for summary judgment brought by
the plaintiff, the court below entered a
partial summary judgment in favor of
plaintiff ruling (1) that the fee was illegally
assessed against the plaintiff because no
written resolution had been adopted by the
city council before December of 1979, and

"(2) that the plan was ultra vires under
Alpine's statutory authority. The court left
for trial the issue of whether plaintiff was
entitled to a refund of the full amount of
$1,500. Pursuant to stipulation of the par-
ties, the remaining issue was dismissed and
an order making the partial summary judg-
ment final was entered.

Alpine City appeals, contending that sum-
mary judgment was not proper and that the
sewer connection fee pian adopted by it was
a valid exercise of its general police powers.

{1,2] We now address the two poiats of
law on which the lower court found for
plaintiff in order to determine whether
summary judgment was proper. Under
© U.C.A., 1953, § 10-3-717, (Supp.1981) as
enacted in 1977, all municipal governments
“may exercise all administrative powers by
resolution including, but not limited to: (1)
Establishing water and sewer rates; .. ."
Section 10-3-506, enacted the same year,
provides as follows:

A roll call vote shall be taken and record--

ed for all ordinances, resolutions, and any
action which would create a liability
against the municipality and in any other

663 PACIFIC REPORTER, 2d SERIE~

case at the req..-s:
governing nody Ly 1 Uyes” or a “no” vote
and shail be recerdad. Every resolution
or ordinance shall “e in wnting before
the vote s taken.

iny member of the

Alpine City admitted in its response to
platntiff’s request for production of docu-
ments that “[p]rior to December 1979, de-
fendant had not by resolution or ordinance
in writing established a sewer connection
fee for connectivn to the Alpine system.”
The language of the above statute requir-
ing that all resolutions shall be in writing is
mandatory. The trial court thus did not err
in concluding that the sewer connection fee
was not established as required by law and
therefore invalid.

Cities and towns are empowered to
charge for the use of their sewer systems
by § 10-8-33. That statute provides in
pertinent part: . :

Any city or town may, for the purpose of

defraying the cost of construction, recon-

struction, maintenance or operation of
any sewer system or sewage treatment
plant, provide for mandatory hookup
where the sewer is available and" within

300 feet of any property line with any

building used for human occupancy and

make a reasonable charge for the use

thereof. [Emphasis added.]
[3] The scope of power granted by the

Legislature under this statute is clear. Mu- “ -
nicipalities may make a reasonabie charge
for the use of a sewer system in order that™

it be self-sustaining. Home Buiiders 135
v. Provo City, 28 Utah 2d 4u2. 503 P.2d 451

(1972); Banberry Dev. Corpr v. South Jor--

dan, Utah, 631 P.2d 899 (1981). Lafferty v.
Payson City, Utah, 642 P.2d 376 (1982). No
greater charge is authorized. We do not
purport to know whether $700, $1,000 or

$1,500, or none of those amounts, 1s in fact .
a reasonable charge to construct, maintain -

and operate Alpine’s system. But all three
amounts obviously cannot be reasonable
within a two month perod.

4] Alpine City cites Rupp v. Grants
ville, Utah, 610 P 2d 338 (1980} in support of
its contention” that the rate increase was
proper. That case is readily distinguisha-
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ble  There .n original charge o 3230 for
each - e connected to the sysiem was
) when 1t was found tnat the
city rad faled to include the price for 18-
000 linear feet of necessary sewer laterals
The affected users received letters explain-
ing the mistake, advertisements were run,
and a public meeting was held. Following
open discussion, the increase was voted
upon and approved. Alpine City, on the
other hand, does not contend that i1ts subse-
quent increases in the connection fee were
required to cover increased costs, but con-
cedes that they were made to induce early
purchase of the required 540 connections.

raised Ly

In so doing, Alpine did not uniformly treat -

all users. . .

11 E McQuillin, The Law of Municipal
Corporations § 3L30a (3d ed. 1982) states
that “[t]he charges imposed for using or for
making connection with municipal sewers
must be reasonable, not arbitrary, and uni-
form, not discriminatory.” See also 3 Yok-
ley, Municipal Corporations § 503 (1958),
stating that “[t]he rates for municipally
owned utilities, such as a sanitary sewer
system, must be uniformly applied, or the
entire rate structure will be set aside.”

Alpine maintains that the “increases were
required to enable the city to repay its
bonded indebtedness on the project and its
share of the bonded indebtedness of the
Timpanogos Special Service District, the re-
gional agency providing sewer treatment
facilities.” If the connection fee is indeed
to be used to retire bonded indebtedness,
then all users on the system must be treat-
wd equally and fate-comers cannot be sub-
Jected to an arbitrary increase of over lU0%
in a period of two months. See Weber
Basin Home Builders' Ass'n. v. Roy City, 26
Utah 2d 215, 487 P.2d 866 (1971).

The summary judgment granted below is
affirmed. Costs to respondent.

HALL, CJ., and STEWART, OAKS and
DURHAM, JJ., concur.

W
o E;munszmsm

Elizabeth A. DESCHLER. Plaintiff
and Respondent,

v.

FIREMANS FUND AMERICAN LIFE
INSURANCE COMPANY, a corpora-
tion, Defendant and Appellant.’

No. 18035.
Supreme Court of Utah.

April 27, 1983.

Action was brought to recover benefits
under accidental death-policy. The Third
District Court,. Salt Lake County, G. Hal
Taylor, J., rendered summary judgment for
beneficiary, and insurer appealed. The Su-
preme Court, Durham, J., held that water-
ski kite was a “device foraerial navigation™
within meaning of exclusionary ciause.

Reversed.

Howe, J., filed dissenting opinion in
which Stewart, J., joined

Insurance *=438.1

Considering  aerodynamic principles
which affect ability to become and remain
airborne and limited degree of operator
control over direction, speed, and timing
and place of landing, a waterski kite is a
“device for aeral navigation” within mean-
ing of exclusion clause of life policy

See publication Words and Phrases
for other judicial constructions and
definitions.

Elliott J. Williams, Bruce H. Jensen, Salt
Lake City, for defendant and appellant.

Henry S. Nygaard, Salt Lake City, for
plaintiff and respondent.

DUREAM, Justice:

The respondent filed suit below to recov-
er insurance benefits under an accidental
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ROBERT J. DEBRY & ASSCCTIATES ‘
‘Attorney for Plainciff

|965 £ast 4800 South 12

»Salt Laka City, Utah 341L.7

,Telephone: (301) 262-3915

IN THRE OISTRICT COQURT OF TME THIRD JUDICIAL DISTRICT

IN AND FOR SALT LaKE COUNTY, STATE OF UTAH

|
‘youN ¢ JEN

JCHN CALL and CLARK JENKINS AMEsNDEZO
0RDER

Civil No. C-78-829

Plaintiffs,

CITY QF WEST JORDAN, UTaI,

)
)
)
)
VS, )
)
}
)
Defendant.

)

Plaintiffs’ funcwed Motion for Sanctions (July 29, 1982)

was hecard on August &, 1982. Plountiffs woere represented by
Rober%t J. DeBry. Ocf.adant «was rcpresented by Stephen Homer.
I

‘Atter considering the arguments of counsel, it is hereby ordered
”Lhat:
: 1. The trial is hereby bifurcated into two phases.

2. Acrthe first phase, dcfendant shall have the burdan
of producing evidence on the following issues:

A. Defendant to provide an accounting of the trust funds
paid to defendant in the form of a 7t subdividar's fee. The
accounting should, inter alia, specify how defendant has spent
the 7% subdivision fucs paid by plaintiffs. The accounting shall

also compare how defendant has spenc the 7t fees received from tho

other subdiviasions lisced in Defcndant's Response to Discovery

'dated May 26, 1982, Call v. Ciry ol wWest Jordan, 606 P.2d 217, 220

(Ue. 1979).

B. Defendant to Jdisclose the calculations upon which {E
relics to assuyrc that the 7% fees are within the standard of
reasonableness. This shall, inter 1lia, include the data upon
which defendant relics to show that 7% (as opposed to 10t or soma
other amount) is a rcasonable amount. Thia shall further include

the Jata upon which deicndant relies to show that the newly

APPENDIX “H* 1478
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!

relation %0 benefits . tarred. rov
cordan CZity, 8§31 P.22 333, 304 Ueo. 2Ly,
c. Whather =h¢ "1 subdivisicn foe was Lp o praci.ice iged ag

a reasonable charge :ur 1 specyi? surpcse, or <herher 1t was n

practice used as a jeoceral fee that LMouats Tt & revenue measura
|

jLalfer:v v. Payson Caty, 942 P.2Jd 7», 378 (0. 1382).
|

2. Whether Sect.iun 939=C-311 ! dest Jordan C.xy Ordinance

I
33 was prepared by the Planning and Ioning Jommission, and whether
a public hearing was neld prior to prermulgating the ordinanca.

Call v. City of West Jordan, 6386 P.2d 117, 219 (Ut., .979}.

. 3. Plaintiffs may reserve al. crosg-examinat:on on the

H£areqoan i1ssues until the second ohase of the trial.

' 4. After defendant has introduced 1ts evidence, the tzial
“shall D¢ recessed for a period convcnient to the Court, but ne
Vless than thirty {30} days. After thc Court resumes session,
Pplaxnt;f!s may conduct their cross-cxamination of defendant's

o

‘witneases.

't S. After plaint:ffs have conducted their cross-examinaticr

!
and after allowing for appropriate rc-direct and re-cross examina-

tion. plaintiffs shall proceed to put on thelr case-in-chief,

6. This sccond phase of thc trial shall include the

"
’theozlcs listed below. ?Plaintiffs snall have the burdem of proo!
,with respect to each matter listed beolow:
A. Whether the 7% fee requircd of plaintiffs had any
reasonable relat.onship to the nceds for £lood control, parks,

recrcation facilities created by their subdivision. Call v. €ty

of West Jordan, 614 P.2d 1257, 1259 'Ur. 1979); Banperry Dev.

303 (Ut. 1981).

s
Corp. v. South Jordan City, 631 P.Id 899,

8. wWhether the 71 fee has rcquired the newly developed
propert.es to bear more than their equitable share of capital cof

10 relation o the hbencf.ts conferred. Barperry Dev. Corp. ¥.

South Jordam C:ty, 431 P.2d 903 “(ut. j981).
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Z. Whectrer defendant should pay attorney fees as a sanction

for fai.ure =0 make Jiscovery and, if so, in what amount.

D. All other inhcories raised oy the pleadings.

7. 2laintiifs pave waived their demand for a jury trial.
wPLaxnc;ffs furtier Zontend that a jurvy trial is not guaranteed by
 the constitution (Utah oc United Statcs) for issues raised ‘n
‘this trial. Defendant Jemands a jury trial. Raquest for iury
jerial 13 denied for the rcason that the principal lssue to be

. determined un this casc is whether Section 9=C-8(2) of West Jordan
Cilty Ordinance 3] 1s constitutionally valid. This involves z law

determination primacily.

Y THE COURT:

J DATED this day of August, 19682,
! tionorable Kanneth Rigetrup
I

CERTIFICATE OF IO DELIVERY

f I hereby certify that I hand delivered & true and correct
lCDPY of the foregoing AMENDED ORDER to:

STEPHEN HOMER

1850 West 7800 South

West Jordan City, Utah 84084

on this day of August, 1982.




PORERT J. DEBRY - A084°¢

PCBERT J. DEBRY & ASSOCIATES
Attorneys for Plaintiffs/Rppellants
965 East 4800 South, Suite 2

Salt Lake City, Utah 84117
Telephone: (801) 262-8915

IN THE SUPREME COURT OF THE STATE OF UTAH

JOHN CALL and CLARK JENKINS,
. MOTION TO FILE ADDENDUM
Plaintiffs and Appellants, TO BRIEF OF APPELLANT
vs.

CITY OF WEST JORDAN, No. 19186

Defendants and Respondents.

This case was briefed under the o0ld appellate
rules. The new appellate rules require relevant documents
to be reproduced in an addendum (Rule 24f).

Although the addendum was not required at the time
briefs were filed in this case, an addendum may be of
assistance to the Court. Furthermore, an addendum may save
the Court a substantial amount of time in researching the
record.

The proposed Addendum (attached hereto) relates to

Appellant's Reply Brief, page 5, footnote 1. Specifically,

the addendum constitutes the Master Plan of West Jordan. R
673, et seq.)

West Jordan claims that the public hearing which

LX) YT wm

TR
approved the Master Plan, also approved t?::g?ﬁ itaxa Qh
i DB mmam s

subdividers. (Ordinance No. 33.) JuL 81985



West Jordan has not presented any agenda or
minntes of the meeting. Thus the only evidence of the

content of the meeting is the Master Plan itself.

"

DATED this /  day of ). [ , 1985.

/s
ROBERT J. DEBRY & ASSOCIATES
Attorneys for Plaintiff

o

By: //2<11i;,/4 D,

. L
ROBERT J)BERY

L)



CERTIFICATE OF MAILING

I hereby certify that a true and correct copy of the

foregoing MOTION TO FILE ADDENDUM TO BRIEF OF APPELLANT

{Call & Jerkins v. City of West Jordan, No. 19186), was
mailed, U.S., Mail, postage prepaid,  this Z day of

1985, to the following:

Stephen G. Homer

West Jordan City Attorney
1850 West 7800 South
West Jordan, Utah 84084

gl et
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