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Iy THE SUPREME COURT OF THE

STATE OF UTAH

UTall PESTAURANT ASSOCIATION,

a4 Utah non-profit corporation,

and Anthony's, Inc., a Utah
corporation, dba Anthony's
Restaurant,

Plaintiffs and
Respondents,

V5.

DAVIS COUNTY BOARD OF HEALTH,

Defendant and
Appellant.

: Case No. 19213

BRIEF OF APPELLANT

Appeal from the Judgment of the Second Judicial
District Court of Utah, Davis County, State of Utah
THE HONORABLE DOUGLAS L. CORNABY
DISTRICT COURT JUDGE

GARY E. ATKIN

ATKINSG & AINDERSON

185 South State Street
Sulta 400

Salt Lake City, Utah 84111

Attorney for Respondent

GERALD E. HESS

Deputy Davis County Attorney
Courthouse Building

P.0O. Box 618

Farmington, Utah 84025

Attorney for Appellant
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The legislative enactment uvave the

jurisdictional control in both incorrorated a

areas of the County. Section 26-24-8 Utah Code

(1953) as amended states:

Foard o f

[

"A local health department shall have juris-

diction throuchout all unincorperat
incorporated areas of the county or
in which it is established and chal

ed o and
district
1 enforce

state health laws, rules, regulations and

standards therein.”

UNY o

St ated

The state lecglslature specifically set forth the

povwers and duties of the local boards cof heel

th in Soecticon

26-24-14 Utah Code Annotated (1953) as amended, parts of

which are gquoted below:
26-24-14

"A local health dcpartment shall ha
dition to all other powers ard duti
on it, the following powers and dut
(3) Investigate and control the ca
epidemic, infecticus, cormunicable

diseases affectinu the public healt
vestigate and control the causes of
mental and occurational health haca
ing the public health, and provide

detection, rejnrting prevention and
of communicable i1nfectious, acute,

any other discase or health nazard

danacrous or important or wvhich nav
the vublic health;. ..

(5) Erforce rules, requlations arnd
adopted v the board;...

(11) Make necessary sanitary and he
tigations anrd inspection on its cwn
or in coomeraticor with the dejartre
any matters affecting the public he

The Court's attention is specifical

subparagraph 14 of Section 20-24-14 Utah Crude
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[B1)

arctede d, v nebs ittt s that one of the gpecific powers of the

"Petab-lish and collect appropriate fees, to
accert, use and alranister all federal, state
cr private denaticons or crants of funds, pro-
Terty, scorvices or raterials for public health
jpuryoses, and to make such agreements, not in-
consistent with law, as may be reauired as a
conditlion to recelving such denation or grant...

It is clear from a review of the entire Local Health
pertrent Act that the leoivlature aave certain responsibilities

the fezlth Departront arcluding the responsibility to make

irvestt ixtions and inspoecticens for yublic health purposes. As

rart % the overall leaglclatrve nurrcse, the health department

tor fermulate rules and reqaulations for the promotion of

2 1ic health which shall have the c¢ffoct of law and shall
wwperecde existino local rules, reagulaticns, standards and
“dnances pertaining to similar subject matter. The legis-

1ture authorized the teard of health to estallish and collect

rrevrrare foes to pay for services rendered by the board of

fthoand mandated by the Lmcal Health Department Act. 7o

sure that are such feos would b arpropriate, the legislature
<o included i Sectinn 2€-24-20 Utah Oode Arnotated (1953)

Grenalel the procedure the begrd e to follow irn adopting fees,

e nd reculations as well as a judicial review of any final

o rjon of the Toard of hoaltlh.
The Oictrict Court ruled that only a legislative body

~ . The Court further indicated that Davis County

Put the Dovie County Board of Health is




not such a legislative body which could Irpese a tooh. N AN RS
does not guestion the soundness of those statements fror the
District Court. Appellant is also ir agrecment with the dis-—
tinction the District Court makes between a tax and a licensco.
The District Court indicated, "If the purpcse 1s to raise reven
then it is a tax.”" (R-234) Thre District Court crred, however,
when it determined that the inspection fee imposed by appellant
was a tax.

In State vs. Double 7 Corrcration, 219 P.2d, 776 (ARI

1950) the Supreme Court of Arizona had hrefore it the guestion
of the constitutionality of a livestock inspection statute. Ti
court ruled that the State, under its police power, had the
right tco regulate the livestock industry and then instructcd
at page 779;

"It is a general rule that a reasonable fec may

be imposed for the carrying out of any law

passed by virtue of the State's police power;

provided the fee is of such an ancount that it

is obvious 1t 1s for defraying of expenses

only and not in reality a revenue neasure.”

The Utah Supreme Ccurt has likewlse declared that mor

collected mainly for the purpose of regulating a husiness is

regarded as a license fee and not a tax. Irn Veber Lasin Hone

Builders Association vs. Rov City, 26 Ut.2d 215, 487 P.2d 866

(1971), the Court said at pace 867;

"If the roney collectcod 1s for a liconse to
engage in a business, and the procecds thoere-
from are proposed mairly to service, reoulate
and police such business or activity, 1t 1¢

reaarded as a license fee. On the other hand,



trothe factors just stated are minimal, and the

teey cnllectod 1e mainly for raising revenue

for aenceral pariciapl purposes, it is properly

regarded as the impesition of a tax, and this

is so regardless of the terms used to describe it.®

When the above principles are applied to the facts of

this case, 1t is clear that the inspection fee imposed by the
Foard of Health was simply to offset a portion of the cost of
the food service inspection program mandated by the legislature
and implermented by appellant. The record is without dispute
that the cost of the food service inspection program is approxi-
mately $53,000.00 and that the inspection fee imposed by appel-
lart would offset only a portion ¢f the cost of the total
proaram. (RP-133) The inspection fee imposed by appellant was
clearly not a revenue producing measure and therefore it could
not be considered a tax.

Appellant urages the court to adopt the statement of

law fourd in 392 CJTS §13, "Health and Frvironment" page 420.
There it states;

"A Foard or devartment of health ordinarily has

no autheority to impese a tax, and must look to

leaislative hodies for the source of its operating

funds. While such an agency may properly reguire
payment of a fee for a license or permit or for

an examination or inspection, the amount may be

only such as is reascnable calculated to cover the

cost of the oreration in guestion.”

Avrellant likewise urges the court to consider the
taterent found at pace 419 of 39A CJS "Health and Frnvironment"
orerr 1t states;

"Povers cornferred or hoards of health to enable

ther ¢ffectually to rerform their irmportant func-

tione i1 safeouardinae the public health should
receive o literal construction.”



deleaation of power to make the Tow,
necessarily involves a &ocretion

1t shall be, and the corforrine an
or discretion to be cxercised urnder
pursuance of the law.'" pace 347

The Court went on to say at pane 242,

"

... 1t cannot be said that c¢very grant of
power to cxecutive or adminictrative boards
or officials, involving the excrcise of dic-
cretion and judgrment must b considered a
delegation of legislative authority. 7% 1ile
it is necessary that a law, when it comes
from the law-making power, should bhe com-
plete, still there arc many matters reiating
to methods or details which may be Ly the
legislature referred throuch ¢ome destanated
ministerial officer or body. All such matters
fall within the dcmain of thc right of the
legislature to authorize an administrative
board or body to adopt ordinance, rules,
by-laws, or recgulations in aid of the suc-
cessful execution of some general statutory
provision."

The Local Health Department Act declares that the
Board of Health may impose appropriate fees and make rules
and regulations to carry out the law which tle legiclature
has enacted. It has also provided a safequard that if anv
fees or rules or reaulations are not appropriete arny person
aggrieved by any action or inartion of the Bcard of Health
may scel review throua *he court.

In recent veors dec.arione of the Urabh Caryvore Crurt

have favored strenaothen:r: the role of adninicstrative bodles,

In Ricker v. Board of Tducaticr cf "21larc

trict, 16 Ut2d 10¢, 39¢ P.2¢ 416 (1%e4) tr artowr e ld
Board's position that 1t snould have & Tree harn i 1r o

the funds where the Doard felr th. mos:

-10-



The Court declared at paae 420;

"It 1s the policy of the law not to favor

lirmitations on the powers of the adminis-

trative bodv, hut rather to ogive it a free
hand to function within the sphere of its

responsibilities.”

Of similar importance is Llovd A. Fry Co. v. Utah

iy Ceonservation Cormmittee, 545 P.2d 495 (Utah 1975). There
an attack was made by Plaint:ff against the constitutionality
of the Alr Conservation Act. One argument made by Plaintiff
was that the Act constituted an improper delegation of legis-
lative power to the Air Conservation Committee because there
werce insufficient standards to guide the committee. In up-
holding the legislative delegation of authority to the Air
Conservation Committee the Supreme Court sald at page 500;

"In Bortz Coal Company vs. Alr Pollation Com-
mission, the court, in ruling that the Penn-
svlvania Air Pollution Control Act did not
constitute an unlawful delegation of authority
ohserved that 1f the regqulatory agency sets
forth unreasonable standards of air pollu-
tion, the citizens are protected through the
appeal provisions of the act. This concept

is in accord with the view expressed by Davis
Administrative Law Treatise; Section 2.09,
page 113, that the law of delegation would

be strengthened if the courts were to de-
erphasize statutory standards and o emphasize
the degree of procedural safecuards.™

The principle set forth in the above case is sound

indd ehould be applied to the facts of the present case before

ttas Court. There is ample protection for any adgqreived person

thh Beoard of Health should impose an unreasonable or ar-
bitrary or inaprropriate fee. The power to establish and

collect aroropraiate tees is a part of the coverall expressed

_11_



legislative purpose of the Local Health Dejpartment fot. The

legislative delegation of authority to establish and collect
appropriate fees is proper and should be upheld by this Court,
POINT III.

THE POWER TO MAKE INSPECTIONS BY THE DAVIS
COUNTY HEALTH DEPARTMENT CARRIES WITH IT
THE POWER TO IMPOSE A FFE TO COVER THE
COST OF INSPLCTIONS.

The Court's attention is invited tco the decision

of Salt Lake Cityv v. Bennion Gas and Coal Ccmpany, 15 P.2d

648 (Utah 1932). There Salt Lake Cityv brought an action
against Bennion Gas and 0il Company to recover a judgment

for an inspection fee which defendant, Bennicon Gas and Coal
Company had failed to pay. Salt Lake City had passed an or-
dinance which required the City to inspect gasoline and oil
sold by various companies in Salt Lake City. The ordinance
further provided that the City should collect a vearly inspcec-
tion fee in advance.

Two questions were presented to the Court. The
defendant complained that the power to inspect did not carry
with it the power to charge for the inspection. S«condlv,
the defendant claimed that the inspection fee was a rovenue
measure and had no relationship whatsocever to tl.e scervices
rendered for the inspection.

In addressing the first guestlon, the Suprere Court
sald at page 649;

"Respondent in the instant case has Foon
granted direct power and c¢xpress author it



under section 570x45, Cupra, to pass in-

spection ordinances, and the law is that

vhere such power has been aiven by the

lecgislature, the same carries with it as

an incident thereto the right to charge a

fee for said inspection.”

The Court went on to hold that the right to pass
instection ordirances carried with it the right to charge a
fve to defray the cost of the insgpection. The court noted that
since there was no showing that the inspection fee was not
veasonably related to the expense incurred in making the
inspections, there was no basis for a ruling that the fee
was excessive and unrcasonalble.

Appellant urges upon the Court that there is a
specific legislative agrant of authority to the Board of Health
to impose an inspection fee. However, based upon the fore-
aoing decision of the Supreme Court, it 1s urced that even
absent a specific grant of authority to impose an inspection
fero there is incident to the right of inspection the power
Lo ampose a fee of offset the cost of the i1nspection. Clearly,
the leaislature has authorized and mandated that the Board
f Hvalth perform inspections as to ary rmatters affecting
e rurlic Realth.  As an incident thereto, the Board of Health
has the right te charge a fee to cffset the costs of any such

nepections.,

POLNT IV.

THE IUSPFCTION FFP IMPOSED BY APPEFLLAL
A FTL AUD LOT A TAX.

7= indicated in Uebor Rasin Here Builders sssocia-

o wa 587 DL B6€ (Utah 1971) the basic distinction



between a license and a tax 1s that any funds collected from
a license mainly service, regulate and police the husine:ss
or activity whereas a tax raises funds for gencral municipal
purposes. The distinction set forth in Weber Basin 1s con-

sistent with prior decisions of the Utah Supreme Court.

In Best Foods Inc. v. Christensen, 285 P 1001 (Utah

1930) the plaintiff brough suit against the defendant, the
Utah State Treasurer, claiming that a Utah statute was invalid.
The Utah statute reguired manufacturers and retailers of
margarine to pay an inspection fee or annual license. The
plaintiff contended there was a fundamental distinction between
a license fee imposed under the police power and a license
fee imposed for revenue. The Court noted that a license tax
upon the inhabitants of a city enacted for the sole purpose
of raising revenue for the city was improper. The Court
however declared:

"On the other hand, it is well settled that

a law which is enacted to protect a public

interest or defend against a public wrong is not

a tax, although it recuires the payment of a

license fee to kear the expense of carrying

out 1ts provisions." page 1004

The Court ruled that the purpese of the foe was to
assist in offsetting the cost of the service rendered to the
county or city and upheld the imposition of the license fec.
In the ruling of the District Court dated Felruary 18, 1483,
the Court said;

"The Davis County Board of Health jassed a

regulation to raise a tax even though theo
designated it a fee." (R-228)

-14-



By arplyinag the principles set forth in the above
cases to the present uncontested facts presented to the lower
court, there can be no guestion that the inspection fee imposed
Ly arpeellant was not a tax. The District Court simply erred
i1 ruling that the insjection fee was a tax.

-7
RESPRCTPULLY SUBMITTED this - day of

1983.

DAVIS COUNTY ATTORNLY

By: /7//6«3%,« ttn
CPRALD . HLESS, F©SO.
Deputy” Davis County Attorney
Courthouse Building
P.O. Box 618
Farmington, Utah 84025
Attorney for Appellant




CEPTIFICATE OF MAILING

T herely certify that I mailed a true and correct

of the foreaoing Brief of Appellant to Gary E. Atkin,

‘torrey for Plaintiff-Respondents, 185 South State Street,
. . . G E4

Cuyte 400, Salt Lake City, Utah 84111, on this ip/ day

ot July, 1283, postage prepaid.

.
W/ J

/
e NP YA T Letedd

o -



	Brigham Young University Law School
	BYU Law Digital Commons
	1983

	Utah Restaurant Association, a Utah Non-Profit Corporation And Anthony's, Inc., a Utah Corporation, Dba Anthony's Restaurant : Brief of Appellant
	Recommended Citation

	tmp.1547753412.pdf.hejM9

